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RULES  OF  THE  SUPREME  COURT. 
In  force  February  1,  1914. 


1.  Sittings  of  the  Court. — The  regular  public  sessions 
i>f  this  court  will  be  held  on  the  first  and  third  Mondays 
of  each  month  at  9  o'clock  A.  M.,  standard  time,  during 
each  term,  except  at  the  beginning  of  the  respective  terms, 
when  the  first  day  of  the  session  shall  be  on  Tuesday. 

2.  Submission  of  Cases. — A  case  shall  be  regarded  as 
regularly  reached  for  submission  at  the  expiration  of  the 
time  hereinafter  provided  for  the  service  and  filing  of 
briefs;  provided,  that  if  no  briefs  are  filed  on  or  before 
the  day  fixed  by  the  clerk  as  rule  day  and  no  extension  of 
time  has  been  granted,  the  appeal  will  be  dismissed  on 
motion  unless  good  reason  is  shown  for  the  delay. 

3.  Continuances. — Cases  upon  the  proposed  call  may 
be  continued  by  order  made  at  the  next  session  of  the  court 
after  such  call  is  issued.  The  order  may  he  made  upon 
stipulation  of  the  parties,  or  on  motion  and  notice  unless 
grounds  for  refusing  the  same  are  then  presented.  No 
oral  argument  will  be  allowed. 

When  placed  upon  the  final  call,  cases  will  not  be  con- 
tinued except  (m  motion  and  for  urgent  necessity  shown. 

4.  Defaults. — Whenever  a  case  is  reached  and  the  briefs 
of  the  party  lia\ing  the  affirmative  are  not  on  file,  the  judg- 
ment will  be  affirmed  or  the  proceedings  dismissed,  unless 
otherwise  ordered  on  sufficient  showing.  When  default 
has  been  made  by  the  other  party  and  there  is  due  proof 
of  service  of  process  and  the  briefs  of  the  party  holding 
the  affinnative  are  on  file  with  proof  of  seiTice  thereof 
within  the  time  provided  by  Rule  11,  he  may  proceed  e(D 
jmrte.  The  hearing  of  no  case  shall  be  delayed  by  default 
of  either  party  in  serving  or  filing  briefs.  To  avoid  such 
result  the  case  will  be  disposed  of  as  if  the  delinquent 
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viii  RULES  OF  THE  SUPREME  COURT. 

party's  briefs  had  not  been  served  and  filed ;  provided  that 
the  court  may  under  special  circumstances  and  on  suit- 
able terms  otherwise  order. 

5.  Order  op  Hearing. — The  court,  in  advance,  shall,  by 
order,  designate  what  cases  shall  be  submitted  and  when, 
having  reference  to  the  order  of  time  in  which  such  cases 
were  originally  docketed.  Advanced  cases  and  cases  in 
which  rehearings  shall  have  been  granted  will  be  placed 
on  the  call  for  the  sitting  of  court  next  following  the  ex- 
piration of  the  time  for  serving  briefs  as  provided  by  the 
rules. 

6.  Advancement  of  Oases. — Criminal  cases  will  stand 
advanced  for  hearing  without  motion.  The  court  will,  on 
motion,  which  motion  shall  be  submitted  without  argu- 
ment, advance  for  hearing  cases  which  have  previously 
been  regularly  upon  the  docket  of  the  court.  The  court 
will  likewise  advance  cases  within  the  original  c(mcurrent 
jurisdiction  of  this  court,  which  have,  been  prosecuted  in 
the  district  court  and  brought  to  this  court  by  appellate 
proceedings,  and  will  also  advance  cases  in  which  a  case 
stated  has  been  prepared  and  filed  in  accordance  with 
Rule  14.  The  court  may  also  in  its  discretion  advance 
other  cases  if  they  involve  questions  of  public  interest; 
but  this  power  will  not  be  exercised  except  in  cases  of 
grave  import  and  serious  urgency;  and  may  also  advance 
cartes  where  it  is  apparent  that,  if  not  advanced,  the  litiga- 
tion may  be  fruitless. 

7.  Time  for  Oral  Argument. — In  the  oral  argument 
of  a  case,  the  time  allowed  the  parties  on  each  side  shall 
not  exceed  thirty  minutes,  unless  for  special  reasons  the 
court  shall  extend  the  time.  Oral  arguments  on  a  motion 
will  be  limited  to  five  minutes  on  a  side. 

8.  Motions. 

a.  Notice  of. — Every  application  for  an  order  in  any 
case  shall  be  in  writing,  and,  except  as  t-o  motions  for  a 
rehearing,  shall  be  granted  only  upon  the  filing  of  such 
application  at  least  two  days  before  the  hearing,  together 
with  due  proof  of  service  of  notice  on  the  adverse  party 
or  his  attorneys  at  least  three  days  before  the  hearing. 
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b.  Form  of. — ^The  notice  herein  provided  for  shall  con- 
fonn  to  the  provisions  of  section  7726,  Revised  Statutes 
1913,  and  shall  be  accompanied  by  a  copy  of  the  motion 
with  copies  of  all  affidavits  which  are  to  be  used  upon  the 
hearing.  It  may  be  served  by  a  bailiff  of  this  court,  or  by 
any  sheriff  or  constable  in  this  state,  or  by  any  person; 
in  the  latter  case,  however,  the  return  must  be  under  oath. 
Feep  for  service  of  said  notice  shall  be  allowed  and  taxed 
as  for  the  service  of  summons  in  proper  cases. 

c.  Mandamus — Tfotice.—ln  all  cases  of  application  to 
this  court  for  a  writ  of  mandamus,  a  reasonable  notice 
must  be  given  to  the  respondent  of  the  time  when  it  will 
be  made,  accompanied  by  a  copy  of  the  affidavit  on  which 
it  is  based,  unless  for  special  reasons  it  is  otherwise  or- 
dered. 

d.  For  Rehearmg. — All  motions  for  rehearing  must  be 
printed  and  may  be  filed  as  of  course  at  any  time  within 
forty  days  from  the  filing  of  the  opinion  or  rendition  of 
the  judgment  of  the  court  in  the  case.  Such  motion  must 
specify  distinctly  the  grounds  upon  which  it  is  based  and 
include  the  brief  in  support  thereof;  which  shall  be  pre- 
pared as  nearly  as  possible  in  accordance  with  Rules  12 
and  13.  Fifteen  copies  must  be  filed  with  the  clerk.  In 
original  cases  where  the  error  assigned  is  that  the  court 
erred  as  to  the  legal  principles  involved  or  in  its  applica- 
tion of  the  law-  to  the  facts,  the  foregoing  provisions  shall 
apply;  but  as  to  all  other  assignments  the  motion  must 
be  made  as  provided  in  section  7884,  Revised  Statutes 
1913,  and  may  be  typewritten. 

9.  Mandates. — No  mandate  shall  issue  in  any  civil  case 
during  the  time  allowed  for  the  filing  of  a  motion  for  re- 
hearing, or  pending  the  consideration  tliereof,  unless 
specially  ordered  by  the  court,  or  stipulated  by  the  parties. 

10.  Transcripts  and  Rills  of  Exceptions. — The  tran- 
script shall  contain  the  final  judgment  entered  in  the  court 
below  and  in  addition  thereto  only  those  parts  of  tlie 
record  necessary  to  a  detennination  of  tlie  case.  If  any 
objection  is  made  to  the  giving  or  refusing  to  give  <any 
instruction  they  must  all  be  copied  in  the  transcript.     If 
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X     RULES  OF  THE  SUPREME  COURT. 

no  such  objection  is  made  they  can  all  be  omitted.  The 
appellant  shall  cause  the  transcript  to  be  neatly  and 
securely  bound,  and  to  be  paged  at  the  foot,  and  the  ques- 
tions in  the  bill  of  exceptions  to  be  numbered.  He  shall 
also  cause  marginal  notes  on  each  page  to  be  placed  on 
the  transcript  in  their  appropriate  places,  indicating  the 
several  pleadings  in  the  case,  the  exhibits,  if  any,  the  rul- 
ings of  the  court,  the  verdict  or  special  finding,  if  any. 
The  appellant  shall  also  note  on  the  margin  of  the  tran- 
script all  motions  and  rulings  thereon,  the  instructions 
given  and  refused,  and  shall  prepare  an  index  referring  to 
the  initial  page  of  each  pleading,  motion  and  other  paper 
or  ruling  in  the  record,  such  index  to  form  the  first  page 
of  the  transcript.  The  bill  of  exceptions  shall  be  paged  at 
the  foot,  and  shall  have  an  index  forming  the  first  page 
thereof,  referring  to  the  initial  page  of  the  direct,  cross 
and  re-examination  of  each  witness,  and  of  each  deposition 
or  other  paper  or  exhibit.  Where  the  evidence  is  set  out 
by  deposition  or  otherwise,  the  name  of  each  witness,  and 
whether  tlie  examination  is  direct,  cross  or  redirect,  shall 
be  stated  at  the  top  or  on  the  margin  of  each  i)age.  All 
depositions,  exhibits  or  papers  contained  in  the  bill  must, 
when  practicable,  be  inserted  immediately  following  the 
ruling  of  the  court  thereon. 

11.  Rbiefs. 

a*  Time  of  Service. — ^At  the  time  of  docketing  each  civil 
case  the  clerk  of  this  court  shall  estimate  the  probable 
date  on  which  the  same  will  be  reached  for  hearing,  and 
theretipon  fix  and  enter  on  the  appearance  docket  the  time, 
to  be  known  as  Rule  Day,  within  which  the  plaintiff,  ap- 
pellant or  relator  shall  serve  his  brief  on  the  opposite 
party  or  his  attorney  of  record,  which  Rule  Day  shall  be 
not  less  than  ninety  days  before  the  date  of  hearing  so 
estimated  by  the  clerk.  Within  sixty  days  after  Rule  Day 
or  witliin  sixty  days  after  such  service  the  opposite  party 
shall  serve  his  brief  on  the  first  party,  who  may  reply 
thereto*  within  ten  days  thereafter,  at  his  own  expense, 
except  in  case  of  cross-appeal,  when  costs  shall  be  taxed 
as  usual  for  the  answer  brief  of  cross-appellee. 
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b.  Criminal  Cases. — In  criminal  cases  the  fortieth  day 
after  the  docketing  of  the  case  shall  be  Rule  Day,  by  which 
day  the  plaintiif  in  error  shall  serve  his  brief.  The  state 
shall  serve  its  brief  in  thirty  days  thereafter. 

c  Advanced  Cases.— In  advanced  cases  Rule  Day  shall 
be  the  thirtieth  day  after  the  order  of  advancement  is  en- 
tered, unless  the  court  shall  otherwise  order,  by  which  day 
tlie  appellant  shall  serve  his  brief.  Appellee  shall  serve 
bis  brief  in  thirty  days  thereafter. 

d.  When  Filed. — Fifteen  copies  of  each  brief  so  pre- 
pared by  either  party,  together  with  proof  of  service  of  the 
same  on  the  opposite  party,  shall  be  filed  in  the  clerk's 
office  before  the  case  is  submitted. 

e.  On  Rehearing. — Within  thirty  days  after  a  rehearing 
has  been  allowed,  the  party  holding  the  affirmative  may 
serve  a  printed  brief  on  tlie  opposite  party  or  his  attorney 
of  record,  by  whom  in  turn  a  like  brief  in  answer  may  be 
served  within  thirty  days  after  the  service  of  the  first  re- 
ciuired  brief,  or  after  the  service  of  a  notice  that  the  party 
holding  the  affirmative  will  stand  on  his  original  brief,  to 
which  answer  brief  the  first  party  may  reply  within  ten 
days  at  his  own  exi)ense.  Fifteen  copies  of  each  brief  so 
prepared  and  served  on  rehearing,  together  with  proof  of 
service,  shall  be  filed  in  the  clerk's  office  before  the  case 
is  submitted. 

f.  Leave  to  File. — ^A  party  in  default  for  want  of  briefs 
shall  only  be  permitted  to  serve  and  file  them  (mt  of  time 
hy  leave  of  court  ui)on  satisfactory  showing  of  diligence 
and  at  his  own  costs. 

12.  BmBPS — How  Prepared. 

(1)  Appellant's  Brief. — The  brief  of  appellant  shall 
consist  of  the  statement  of  the  case  and  the  propositions 
of  law  relied  upon,  with  authorities  supporting  them. 

The  statement  of  the  case  shall  consist  of  : 

{a)  The  nature  of  the  case. 

(b)  The  issues. 

(c)  How  the  issues  and  case  were  decided. 

id)  The  errors  relied  upon  for  reversal,  with  a  concise 
statement,  in  connection  with  each  point  presented,  or 
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xii     RULES  OF  THE  SUPREME  COURT. 

separately,  as  will  best  present  the  error  relied  upon,  of  the 
substance  of  so  much  of  the  record  as  is  necessary  to 
present  each  question  to  be  determined,  referring  to  the 
pages  and  paragraphs  of  the  transcript  and  the  page  of 
the  bill  of  exceptions  and  the  number  of  the  interrogatory. 

If  the  insufficiency  of  the  evidence  to  sustain  the  verdict 
or  finding  of  fact  or  law  is  assigned,  the  statement  shall 
contain  a  concise  statement  of  the  substance  of  the  evi- 
dence bearing  upon  the  i>oint  so  presented,  referring  with 
particularity  by  question  and  page  to  the  evidence  in  the 
record  supporting  the  contention  made.  The  statement 
will  be  taken  to  be  accurate  and  sufficient  for  a  full  under- 
standing of  the  questions  presented  for  decision,  unless  the 
opix>site  party  in  his  brief  shall  deny  the  correctness  or 
accuracy  of  the  statement,  specifying  with  particularity 
the  defects  and  inaccuracies  therein,  with  citation  of  the 
l)age  and  paragraph  of  the  transcript  or  page  arid  question 
of  the  bill  of  exceptions,  as  the  case  may  be,  relied  upon 
by  him  in  supiK)rt  of  his  contentions  in  that  regard.  Fol- 
lowing this  statement  the  brief  shall  contain  the  proposi- 
tions of  law  relied  upon  as  necessarily  involved  in  the  de- 
cision of  the  case;  each  proposition  must  be  numbered  and 
separately  stated,  concisely  and  without  argument  or 
elaboration,  and  authorities  relied  upon  as  supporting 
them  must  be  cited  with  each  proposition,  resi)ectively. 

Every  reference  to  an  adjudicated  case  shall  be  by  the 
title  thereof^  as  well  as  by  the  volume  and  page  where  it 
may  be  found,  and  the  particular  edition  of  any  text-book 
referred  to  must  be  given  in  connection  with  the  cited  page 
or  section  thereof. 

(2)  Appellee^ s  Brief. — The  brief  of  appellee  on  the  as- 
signment of  errors  shall  point  out  any  omivssions  or  inac- 
curacies in  appellant's  statement  of  the  record,  and  shall 
contain  a  short  and  clear  statement  of  the  propositions  by 
whicli  counsel  seek  to  meet  the  allegations  of  errors  and 
sustain  the  judgment  or  decree,  or  by  which  such  errors 
are  obviated.  Following  this  statement,  the  brief  shall 
contain  tlie  points  and  authorities  relied  on,  in  like  manner 
as  required  in  the  appellant's  brief.    The  brief  of  appellee 
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on  cross-errors  shall  be  prepared  in  the  manner  required 
in  the  case  of  api>ellant's  brief.  The  brief  of  appellant,  in 
answer  to  the  cross-assignment  of  errors,  shall  be  pre- 
f.ared  in  the  manner  recpiired  of  appellee  in  answer  to  the 
a«5iignment  of  errors.  Reply  briefs  shall  be  prepared  in 
like  manner  to  answer  briefs. 

(3)  Printed  Anjument. — The  brief  of  any  party  may 
ije  followed  by  an  argnment  in  support  of  such  brief, 
which  shall  be  distinct  tlierefrom,  but  shall  be  Ixmud  with 
the  same.  The  argument  shall  be  confined  to  discussion 
and  elaboration  of  tlie  points  ccmtained  in  the  brief. 

13.  BRIEF'S — How  rRIXTf^D  AND  TAXED. 

a.  How  Printed. — All  briefs  shall  be  printed  on  good 
book  paper  on  pages  eight  inches  wide  and  ehnen  inches 
long,  small  pica  type,  leaded  lines;  the  printed  matter  to 
be  four  inches  wide  and  seven  inches  long,  with  a  margin 
of  tw^o  inches  on  each  side  and  end;  but  the  tyix^  in  Avliich 
extracts  are  printed  may  be  small  pica  s(^lid  or  brevii^r 
leaded.  The  heading  of  each  brief  shall  show  the  title  of 
the  case,  the  county  from  which  the  case  was  brought,  the 
name  of  the  trial  judge,  the  names  of  counsel  filing  i]w 
brief  and  shall  also  indicate  in  whose*  behalf  the  brief  is 
filed. 

b.  Cost  of  Printing. — When  the  parties  or  their  attor 
neys  shall  furnish  their  printed  briefs  and  cases  stated  in 
conformity  to  the  rules  of  this  court,  it  shall  be  tlie  duty 
of  the  clerk  to  tax  a  printer's  fee,  at  the  rate  of  (me  dollar 
for  every  five  hundred  words  embraced  in  a  single  coi)y  of 
the  same,  against  the  unsuccessful  party,  not  furnishing  the 
same,  to  be  collected  and  paid  to  the  su(•c(^ssful  party  as 
other  costs.  "No  costs  shall  he  taxed  for  priiitinf/  briefs  or 
cases  stated  unless  printed^  served  and  filed  in  conformit}f 
irith  the  foregoing  rules.  When  unniM'essary  costs  have 
been  made  by  either  party  the  court  will,  ujkui  applica- 
tion, order  the  same  to  be  taxed  to  the  ]>arty  making  them, 
without  reference  to  the  dispositicm  of  the  case. 

14.  Oase  Stated. — The  parties  may  by  agreement  state* 
the  case  to  be  presented  to  this  court  on  appeal.  The  case 
stated  shall  in  plain  language  briefly  recite  the  facts  upon 
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which  the  questions  of  law  arise  and  also  any  substantial 
conflict  in  the  evidence  as  to  any  fact  involved,  and  sepa- 
rately state  and  number  the  rulings  of  the  court  com- 
plained of,  with  so  much  of  the  record  as  will  fully  show 
the  law  question  involved  in  such  ruling  and  the  excep- 
tions and  contentions  of  the  parties  thereon.  The  case 
stated  will  in  such  case  constitute  the  bill  of  exceptions, 
and  must  be  allowed  and  certified  by  the  judge  who  tried 
the  case,  and  filed  with  the  clerk  pursuant  to  sections  7880 
and  8194,  Revised  Statutes  1913.  The  case  stated  must  be 
printed  and  bound  with  appellant's  brief.  A  case  so  sub- 
mitted will  be  advanced  for  hearing,  if  both  parties  desire. 
15.  Security  for  Costs. — In  each  case  brought  to  this 
court  the  appellant,  plaintiff  in  error,  or  relator,  shall, 
before  the  entry  of  the  same  upon  the  docket,  give  security 
for  costs  by  filing  a  bond  in  the  sum  of  $50  with  one  or 
more  sureties,  conditioned  for  the  payment  of  the  costs  of 
this  court,  which  bond  must  be  approved  by  the  clerk  of 
this  court.  The  obligation  of  the  surety  shall  be  complete, 
simply  by  indorsing  the  summons  in  error  or  notice  of 
appeal,  or  by  the  execution  of  a  formal  bond  for  costs, 
and  such  surety  shall  be  bound  for  the  payment  of  all  costs 
which  may  be  adjudged  against  the  appellant,  or  relator, 
whether  either  of  them  obtain  judgment  or  not,  and  after 
final  judgment  this  court,  on  motion  of  the  appellee,  or 
respondent,  or  any  other  person  having  a  right  to  such 
costs,  or  any  part  thereof,  after  ten  days'  notice  of  such 
motion,  may  enter  up  judgment  in  tlie  name  of  the  ai>- 
pellee,  or  the  respondent,  or  the  legal  representatives  of 
either,  against  the  surety  for  costs  his  executors,  or  ad- 
ministrators for  the  amount  of  the  costs  adjudged  against 
the  appellant,  or  the  relator,  or  so  much  thereof  as  may 
remain  unpaid,  and  for  accruing  costs.  Execution  may  be 
issued  on  such  judgment,  as  in  other  cases,  for  the  use  and 
benefit  of  the  persons  entitled  to  such  costs.  But  these 
provisions  shall  not  apply  in  cases  where  a  bond  or  under- 
taking has  been  filed  in  the  court  below,  in  accordance  with 
the  provisions  of  section  8189,  Revised  Statutes  1913, 
where  such  bond  is  conditioned  to  pay  costs,  but  in  such 
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cases  the  transcript  filed  must  show  the  giving  of  such 
bond  or  undertaking,  with  the  names  of  the  sureties 
thereon.  Besides  the  security  for  costs  above  required  to 
be  given  when  a  case  is.  docketed,  the  party  docketing  such 
case  shall  deposit  with  the  clerk  |10  to  cover  clerk's 
costs  that  may  be  made  by  such  party  in  the  case;  and  if 
the  deposit  shall  at  any  time  be  exhausted  by  the  party 
making  the  same,  the  clerk  may  from  time  to  time  require 
such  party  to  deposit  a  further  sum  of  $5.  Upon  the  ter- 
mination of  a  case  any  sum  remaining  from  such  deposit 
not  applicable  t-o  the  clerk's  costs  incurred  by  the  party 
making  the  deposits  shall  be  returned  to  him. 

16.  Capital  Cases — Suspension  op  Sentence. — In  all 
criminal  cases  brought  on  error  to  this  court,  where  it  ap- 
pears that  the  court  below  has  passed  sentence  of  death 
upon  the  plaintiff  in  error,  it  shall  be  the  duty  of  the  clerk 
to  enter  the  constitutional  8usi)ension  of  sentence  upon 
the  journal,  and  he  shall  immediately  transmit  to  the 
officer  charged  with  the  execution  of  the  sentence  a  certi- 
fied copy  of  such  suspension. 

17.  Questions  Not  Involved  in  Litigation. — Only  ques- 
tions involved  in  matters  of  actual  litigation  before  the 
court  will  be  entertained  or  judicially  determined,  and  no 
opinion  will  be  filed  in  answer  to  any  merely  hypothetical 
question. 

18.  PBiECIPB. 

a.  On  Appeal, — The  party  or  parties  appealing  shall  file 
with  the  transcript  a  praecipe,  which  shall  state  tlie  court 
from  which  the  appeal  is  taken,  the  date  of  the  judgment 
appealed  from,  the  names  of  all  parties  and  their  relations 
to  the  case  as  they  appeared  in  the  court  below.  The 
praecipe  shall  also  specify  the  party  or  parties  appealing, 
and  designate  all  others  made  parties  to  the  appeal  as  ap- 
peUees. 

b.  On  Gross-Appeal. — Coparties  of  appellants  may  join 
in  the  appeal  or  take  cross-appeal,  or  any  appellee  may 
take  cposs-appeal,  by  filing  with  the  clerk  of  this  court, 
within  thirty  days  before  the  time  fixed  as  rule  day,  a 
praecipe,  which  shall  designate  the  name  of  such  party  a» 
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cross-appellant,  and  the  names  of  all  adverse  parties  bb 
cross-appellees. 

19.  Notice  op  Appeal. — Upon  the  filing  of  said  tran- 
script and  praecii)e,  where  no  notice  of  appeal  has  been 
filed  in  the  district  court  within  ninety  days  after  the  ren- 
dition of  the  judjsnment  or  decree,  the  clerk  shall  issue  a 
notice  of  appeal,  which  shall  designate  as  appellants  the 
names  of  parties  joining  in  the  appeal,  and  as  appellees 
the  names  of  all  other  parties.  It  shall  also  designate  the 
court  from  which  the  appeal  is  taken,  the  date  of  judgment 
appealed  from,  and  separately  state  the  names  of  the  par- 
ties plaintiff  and  the  parties  defendant,  resj>ectively,  in  the 
district  court.  The  notice  shall  be  returnable  within  thirty 
days  after  it  is  issued,  and  shall  be  served  upon  the  ap- 
pellees named  therein  or  their  attorney  or  attorneys  of 
record  in  the  district  court.  The  service  shall  be  made  by 
the  sheriff  of  the  county  in  which  the  parties  or  attorneys 
may  be  found,  and  as  provided  by  law  for  the  service  of 
summons  in  civil  actions  in  the  district  court.  The  issuing 
and  service  of  the  notice  may  be  waived  by  writing,  signed 
by  the  parties  to  be  served,  but  neither  such  waiver  nor  the 
filing  of  notice  of  appeal  in  the  district  court  will  dispense 
with  the  filing  of  the  pnecipe. 

20.  Attorneys  of  Record  Below  Attorneys  in  this 
CoiTRT. — The  attorneys  of  record  and  guardians  ad  litem 
of  the  respective  parties  in  the  court  below  shall  be  deemed 
the  attorneys  and  guardians  of  the  same  parties,  respec- 
tively, in  tliis  court,  until  others  are  retained  or  appointed 
and  notice  thereof  served  on  the  adverse  party. 

rules  for  admission  op  attorneys. 

1.  Admission  of  Attorneys:  Time  of  Examination. — 
Examinations  of  applicants  for  admission  to  the  bar  will 
be  held  on  the  second  Tuesday  of  June  and  the  third  Tues- 
day of  November  each  year;  provided,  however,  that  the 
commission  may  hold  examinations  at  such  other  times 
and  at  such  places  as  the  commission,  or  a  majority 
thereof,  shall  deem  advisable,  applications  of  candidates 
for  such  examinations  being  on  file  with  the  clerk  of  this 
court  as  provided  in  Rule  2. 
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2.  Application  and  Showing:  Certificate  of  Spon- 
sors.— Each  applicant  for  admission  shall,  at  least  four 
weeks  before  the  day  set  for  examinations,  file  with  the 
clerk  of  this  court  a  written  request,  in  his  own  handwrit- 
ing and  subscribed  by  himself,  for  admission,  tojj:ether 
with  his  personal  affidavit,  as  to  his  age,  residence  and  time 
and  place  of  study,  or  admission  and  period  of  practice  in 
courts  of  record  in  another  state  or  a  territory,  and  the  cer- 
tificate or  aflfidavit  of  at  least  two  citizens  of  good  standing 
in  the  community  where  the  applicant  resides,  or  formerly 
resided,  that  they  are  well  acquainted  with  him  and  tliat 
he  is  of  good  reputation  in  that  community  and  that  they 
believe  him  to  be  of  good  moral  character. 

3.  Admission  on  Examination:  Showing  by  Appli- 
cant AND  Preceptor:  Educational  Qualifications: 
Refutable  Law  School. — Each  applicant  for  admiysi')n 
upon  examination  shall,  in  addition  to  making  the  show- 
ing set  out  in  Rule  2,  make  proof  by  his  own  affidavit,  and 
by  the  aflBdavit  or  certificate  of  his  preceptor  or  preceptors, 
that  he  has  regularly  and  attentively  studied  hiw  under 
his  or  their  personal  direction  or  supervision  in  a  repu- 
table law  school  or  in  the  office  of  a  practicing  attorney,  or 
partly  in  such  school  and  partly  in  such  office,  for  a  period 
of  at  least  three  years,  at  least  one  year  of  which  office 
study  shall  have  been  passed  in  a  law  office  in  tliis  state; 
IHTOvided,  also,  that  each  applicant  shall  prove,  eitlier  by 
school,  college  or  teacher's  certificate  or  diploma  or  in  ex- 
amination before  the  bar  commission,  tliat  he  has  had 
preliminary  education,  other  than  legal,  equivalent  to  tliat 
involved  in  the  completion,  of  the  first  three  years  of  a 
high  school  course  accredited  by  the  State  Department  of 
Public  Instruction.  A  reputable  law  school  within  tlie 
meaning  of  the  act  for  admission  to  the  bar  is  one  having 
a  three  years'  course  of  study  of  not  less  than  thirty-four 
weeks  a  year,  and  actually  requiring  for  admission  to 
regular  class  standing  a  preliminary  education  e(|niva- 
lent  to  a  Nebraska  high  school  course  of  tliree  years,  and 
requiring  of  each  regular  class  recitation  averati^ing  at 
least  ten  hours  a  week.    If  it  be  shown  by  the  affidavit  of 
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an  applicant  that  his  preceptor  is  dead,  or  that  for  other 
satisfactory  reasons  his  certificate  cannot  be  obtained, 
there  may  be  substituted  therefor  the  certificate  of  any 
member  in  good  standing  of  the  bar  of  the  county  in  which 
the  applicant  pursued  his  studies,  and  who  may  be  per- 
sonally cognizant  of  the  facts. 

4.  Other  Proof  of  Charaotbb  and  Quauficatons  op 
Applicant. — None  of  the  facts  required  for  qualifying  an 
applicant  for  admission  shall  be  conclusively  established 
by  the  foregoing  proof,  but  the  applicant  shall  in  his  ap- 
plication give  the  names  and  addresses  of  at  least  three 
(3)  persons,  other  than  those  whose  certificates  he  pre- 
sents, of  whom  inquiry  can  be  made  in  regard  to  the  ap- 
plicant's character  and  other  quaJifications. 

5.  Payment  and  Disbursement  of  Fees. — The  appli- 
cant shall  also,  with  his  application,  deposit  with  the  clerk 
the  sum  of  five  f|5)  dollars.  The  clerk  shall  enter  all 
sums  so  received  in  a  book  or  account  kept  for  that  pur- 
pose, showing  date  and  name  of  applicant,  and  shall  pay 
the  same  out  on  order  of  the  Chief  Justice,  in  payment  of 
the  expenses  of  such  examination,  and  for  no  other  pur- 
pose; that  is  to  say,  the  cost  of  necessary  printing  and 
stationery;  to  the  clerk  for  each  oath  and  certificate  of 
admission  issued  to  an  applicant,  |1.50;  to  each  member 

.  of  the  commission  conducting  the  examination,  his  neces- 
sary traveling  expense??,  and  for  personal  expenses  while 
actually  engaged  in  the  performance  of  his  duties,  not 
exceeding  ?5  a  day.  The  secretary  shall  receive  a  salary 
of  f  50  per  annum. 

6.  Admission  from  Another  State  or  a  Territory. — 
Any  practicing  attorney  in  the  courts  of  record  of  another 
state  or  a  territory,  having  professional  business  in  either 
the  supreme  or  district  courts  of  this  state,  may,  on  mo- 
tion to  such  court,  be  admitted  for  the  purpose  of  trans- 
acting such  business,  upon  taking  the  required  oath.  Any 
such  attorney  having  become  a  resident  of  this  state,  de- 
siring to  be  admitted  to  practice  generally  in  the  courts 
of  this  state,  must  make  his  application  as  required  by 
these  rules  and  present  proof  by  satisfactory  certificate 
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that  he  is  a  liceused  practitioner  in  a  court  of  record  of 
another  state  or  a  territory  where  the  re<|uireinent*s  for 
admisi^ion  when  he  was  admitted  were  equal  to  those  now 
prescribed  in  this  state,  or,  that  he  has  practiced  law  five 
full  years  under  license  in  any  st^te  or  territory  within  ten 
ye^rs  next  preceding  the  date  of  his  application. 

7.  Registration  at  Commencement  of  Study  :  Form  : 
Failure  TO  Register:  Change  of  Preceptor :  Fee. — The 
clerk  of  this  court  shall  keep  a  register,  in  which  every  per- 
»m  applying  for  admission  upon  examination  as  having 
studied  in  the  office  of  a  practicing  attorney  in  this  state 
must  have  registered  at  the  beginning  of  his  term  of  study, 
unless  good  cause,  other  than  ignorance  of  this  rule,  satis- 
factory to  tlie  commission,  be  showi\  to  the  contrary.  Such 
register  shall  disclose  the  name  of  the  student,  his  resi- 
dence, and  the  name  and  address  of  the  attorney  in  whose 
office  he  is  studying.  The  application  for  registration 
shall  be  in  writing  and  may  be  formal  or  informal.  In 
case  of  change  of  preceptor  or  removal  from  one  office  to 
another,  such  change  mus<>be  notified  to  the  clerk,  who  will 
note  it  on  the  rt»gister.  The  clerk  may  require  a  fee  of 
fifty  cents  from  every  applicant  registered. 

8.  Commission:  Appointment:  Duties. — The  court 
will,  on  or  before  the  opening  of  the  September  term  in 
each  year,  appoint  a  commission,  comj>osed  of  five  (5)  per- 
sons learned  In  law,  to  conduct  examination  for  the  en- 
suing year.  The  commission  so  appointed  shall,  prior  to 
the  examinations,  examine  the  proofs  of  qualiications 
filed  in  accordance  with  the  foregoing  rules,  and  may  make 
such  further  investigations  rs  to  the  qualifications  of  any 
applicant  as  it  shall  deem  exp(^dient.  On  the  day  ai>- 
pointed  it  shall  commence  the  examination  of  ap])licants. 
The  method  of  conducting  the  examinations  sliall  be  left 
to  the  discretion  of  the  commission,  it  being  expected  that 
the  commission  will,  in  the  conduct  of  such  examinations, 
and  in  the  investigation  of  the  qualifications  of  applicants, 
take  care  that  no  person  shall  be  recommended  for  admis- 
sion who  has  not  in  all  particulars  shown  himself  to  be 
well  qualified. 
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9.  Reports. — ^As  soon  as  practicable,  after  the  conclu- 
sion of  the  examination,  the  commission  shall  make  a  writ- 
ten report  to  the  court  of  its  conclusion,  and  all  persons 
who  shall  be  recommended  for  admission  by  a  majority  of 
the  commissioners  shall  thereupon  be  admitted  to  practice, 
on  taking  the  oath  prescribed  bj  law. 

10.  Rejection  ob^  Applicant:  Further  Certificate. 
If  an  applicant  shall  be  rejected,  he  shall  not  again  be 
admitted  to  an  examination  for  one  year-  from  the  time 
of  such  rejection,  and  until  he  shall  file  a  certificate  that 
he  has  studied  law  for  one  year  since  his  rejection. 

11.  Graduates  of  Colleges  of  Law. — Graduates  of  the 
College  of  Law  of  the  University  of  Nebrai^ka  and  Creigh- 
ton  College  of  Law  sl^all  make  application  and  present 
proofs  of  qualifications  in  the  same  manner  as  other  ap- 
plicants. If  found  otherwise  qualified  by  the  commission, 
they  shall  be  admitted  without  examination. 
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Franklin  State  Bank,  appellant,  v.  William  H. 
Chaney  et  al.,  appellees. 

Piled  June  16.  1913.    No.  17,121. 

1,  Note:    CoNSOERATioif:    Parol  Evidence.     In  an  action  between   a 

bank,  the  original  payee  In  a  promissory  note,  and  the  makers, 
parol  testimony  may  be  received  to  establish  the  defense  of  no 
consideration  and  to  show  that  the  note  was  given  merely  for 
the  convenience  of  the  bank  and  as  a  memorandum  of  a  collateral 
transaction. 

2.  Appeal:   Conflicting  EvroENCE.    The  verdict  of  a  Jury  based  upon 

conflicting  evidence  will  not  be  interfered  with  by  this  court  if 
there  is  sufficient  competent  evidence  to  support  the  same. 

Appeal  from  the  district  court  for  Franklin  county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

TV.  C.  Dorsey  and  A.  B.  Byrum,  for  appellant. 

n.  W,  fihort,  E.  U.  Overman  and  George  W.  Prather, 
routra, 

Letton,  J.  ) 

This  action  was  brought  to  recover  a  balance  of  |532.50, 
with  interest,  upon  a  promissory  note  for  $887.75,  dated 
January  6,  1904,  signed  by  defendants  Chaney,  Gettle  and 
Hildreth.  Verdict  and  judgment  for  defendants  Chaney 
and  Gettle.    Plaintiff  appeals. 

The  defendants  Chaney  and  Gettle  answered  admitting 
4  (1) 
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the  execution  of  the  note.  They  further  alleged  that  de- 
fendant Hildreth  was  the  president  and  practically  the 
owner  of  the  plaintiff  bank  and  was  in  full  charge  of  its 
business;  that  defendants,  together  with  plaintiff  and  one 
Doher,  had  been  interested  as  creditors  in  a  certain  brick- 
yard owned  by  Fitz  and  Bruce  and  which  was  turned  over 
to  them;  that  Fitz  and  Bruce  owed  plaintiff  |1,000,  Gettle 
1500,  Chaney  f200,  and  Doher  f200;  that  plaintiff  agreed 
to  operate  the  brickyard  for  the  benefit  of  these  creditors, 
paying  the  claims  pro  rata  out  of  the  proceeds  of  the  yard; 
that  to  evidence  the  interest  of  the  bank  in  the  property, 
and  for  its  convenience  solely  so  that  it  might  carry  its 
interest  in  the  yard  as  an  item  of  loana  and  discounts 
rather  than  as  an  item  of  personal  property,  and  for  no 
other  consideration,  the  note  in  question  was  signed  by 
these  defendants  with  their  codefendant  Hildreth,  who 
was  then  acting  for  the  plaintiff  bank.  It  is  further  alleged 
that  afterwards  in  1904  it  was  agreed  between  the  parties 
that  the  bank  should  take  the  ownership  and  control  of  the 
property  without  regard  to  the  claims  of  these  defendants, 
and  should  sell  and  dispose  of  the  same  to  pay  its  own 
claim  against  Fitz  and  Bruce  without  accounting  to  these 
defendants,  and  that  the  surrender  of  the  property  and 
the  waiver  of  their  claims  should  be  accepted  as  payment 
of  any  possible  liability  of  defendants  on  the  note. 

The  reply  pleads  that  from  about  August  1,  1903,  until 
January  6,  1904,  when  the  note  in  suit  was  given,  the 
brickyard  was  oi)erated  by  the  three  defendants,  Chaney, 
Gettle  and  Hildreth ;  that  the  bank  advanced  various  sums 
of  money  to  them  at  various  times  in  this  period  for  use  in 
the  business;  that  before  the  note  was  executed  the  bank 
prepared  and  submitted  to  defendants  a  written  state* 
ment  showing  each  and  every  item  of  the  running  ac- 
count, and  all  debits  and  credits,  and  that  the  balance  due 
the  bank  on  the  account  was  f  887.75 ;  that  the  defendants 
were  afforded  an  opportunity  to  inspect  and  verify  each 
item  and  make  objections  thereto,  and  that  defendants 
executed  and  delivered  the  note  in  payment  and  settlement 
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of  the  stated  account  and  are  therefore  estopped  from  set- 
ting up  the  defense  of  want  of  consideration.  It  is  further 
alleged  that  no  part  of  the  indebtedness  of  Bruce  and 
Fitz  is  included  in  the  note  sued  upon.  A  lyiotion  was  filed 
by  plaintiff  to.  require  the  defendants  to  elect  whether 
they  would  rely  on  the  defense  that  the  note  was  a 
mere  nieraorandum  made  for  the  convenience  of  the  bank 
and  without  consideration,  or  upon  the  defense  of  settle- 
ment or  release  of  liability  by  a  subsequent  agreement. 
This  motion  was  overruled,  and  this  ruling  is  assigned  as 
error.  It  is  said  these  defenses  are  plainly  inconsistent, 
and  it  is  argued  that  proof  introduced  to  show  that  when 
the  note  was  signed  by  the  defendants  they  incurred  no 
liability  in  signing  it  must  necessarily  disprove  the  allega- 
tion that  afterwards  they  were  released  from  liability  by 
a  subsequent  agreement.  We  think  these  defenses  are  not 
so  inconsistent  that  they  cannot  be  pleaded  in  the  same 
answer.  Even  if  there  were  no  actual  liability  upon  the 
note  for  the  reasons  alleged,  the  fact  that  the  plaintiff  was 
in  possession  of  a  promissory  note  upon  which  the  de- 
fendants' names  appeared  as  makers  showed  that  a  lia- 
bility api)arently  existed,  and  this  apparent  liability  might 
be  the  moving  cause  for  a  subsequent  agreement  between 
the  parties  by  which  it  was  extinguished  or  removed.  The 
test  of  inconsistency  is  whether  the  proof  of  one  defense 
necessarily  disproves  the  other.  Blodgett  v.  McMiirtry, 
39  Neb.  210;  Nelson  d  Co.  v.  Brodhack,  44  Mo.  596. 

After  both  parties  rested,  plaintiff  moved  the  court  for 
an  order  striking  from  the  record  and  instructing  the  jury 
to  disregard  ail  that  part  of  the  testimony  of  Chaney  and 
Gettle  to  the  effect  that,  at  the  time  or  just  prior  to  the 
time  the  note  was  executed,  they  were  assured  by  the 
plaintiff  that  they  would  never  be  called  upon  to  pay  the 
note,  and  that  the  same  was  and  should  be  no  liability 
against  them,  for  the  reason  that  parol  testimony  is  in- 
admfssible  to  contradict  and  vary  the  terms  of  a  written 
instrument.    This  motion  was  sustained. 

Plaintiff  now  contends  that,  because  the  court  sustained 
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its  motion  to  strike  this  testimony,  there  was  no  evidence 
left  upon  which  this  issue  should  have  been  submitted. 
It  appears  from  the  record  that  when  the  court  came  to 
submit  the  case  to  the  jury,  while  it  instructed  them  that 
they  should  disregard  any  testimony  relative  to  statements 
made  by  the  bank  or  its  oflScers  that  the  defendants  were 
not  to  be  liable  upon  tlie  note,  it  further  stated  in  the  same 
instruction :  "You  may  and  should  consider  all  the  other 
evidence  introduced  touching  the  circumstances  surround- 
ing the  signing  and  execution  of  the  note  in  question,  and 
all  testimony  of  statements  made  by  the  parties  at  the 
time  of  the  execution  of  the. note  which  show  the  purpose 
for  which  the  note  sued  on  was  given,  and  all  other  evi- 
dence introduced  touching  the  consideration  for  the  sign- 
ing of  said  note  by  the  defendants,  if  any,  as  defined  in  these 
instructions." 

By  the  latter  portion  of  this  instruction  the  testimony 
as  to  what  was  said  at  the  time  the  note  was  given  with 
regard  to  the  purpose  for  which  the  note  was  given  was 
again  submitted  to  the  jury  for  its  consideration.  If  the 
testimony  was  admissible  in  the  first  place,  the  defendants 
alone  were  prejudiced  by  it  being  stricken  out,  and  that 
portion  of  this  instruction  which  tells  the  jury  to  dis- 
regard the  testimony  of  defendants  in  this  respect  w^ould 
only  be  prejudicial  to  them,  and  not  to  plaintiff;  so  that 
the  fundamental  question  presented  is:  Was  this  testi- 
mony pBoper  to  be  considered  by  the  jury?  Plaintiff  relies 
upon  the  first  opinion  in  First  Nat.  Bank  v.  Bumey,  90 
Neb.  432 ;  but  the  law  laid  down  in  this  opinion  was  over- 
ruled upon  a  rehearing  of  that  case  (91  Neb.  269),  and  it 
was  held  that  as  between  the  parties  such  testimony  may 
be  received  to  explain  the  purpose  for  which  the  note  was 
given  and  to  show  that  it  was  a  mere  memorandum. 

The  controlling  issue  which  was  presented  to  the  jury 
for  its  determination  was  whether  the  note  was  executed 
and  delivered  by  the  defendants  to  the  bank  in  settlement 
of  a  stated  account,  or  whether  it  was  given  in  renewal  of 
a  |1,000  note,  which  was  originally  given  merely  as  a  con- 


Vol.  94]  JANUAEY  TERM,  1913.  5 

Franklin  State  Bank  y.  Chaney. 

renience  for  the  bank  and  without  consideration.  It  is 
not  practicable  in  the  brief  space  of  this  opinion  to  detail 
the  testimony  upon  either  contention.  The  testimony  with 
respect  to  the  relations  of  the  parties  with  each  other  and 
with  Fitz  and  Bruce,  and  to  the  brickyard  property  up  to 
the  time  of  the  execution  of  the  fl,000  note,  is  not  in- 
harmonious, but  as  to  what  was  said  at  that  time,  what 
the  purpose  was  of  that  instrument,  and  what  were  the 
further  transactions  between  the  parties  with  reference 
to  the  operation  of  the  brickyard,  it  is  in  almost  irrecon- 
cilable conflict  The  evidence  of  Mr.  Hildreth,  corrobo- 
rated as  it  was  by  documentary  evidence,  would  seem  to 
be  convincing  that  the  note  in  suit  was  given  in  settlement 
of  the  money  paid  out  by  the  bank  for  the  defendants  while 
they  were  operating  the  brickyard;  but,  as  has  been  said, 
there  is  a  decided  conflict  in  the  evidence  on  almost  every 
material  point,  and  we  are  unable  to  say  that  tliere  is  not 
sufficient  evidence  on  behalf  of  the  defense  to  support  the 
verdict  on  the  issue  as  to  want  of  consideration.  There  is 
likewise  a  sharp  conflict  in  the  testimony  with  reference 
to  a  later  settlement  between  the  parties.  Defendants 
testify  that  such  was  made  upon  a  sufficient  ccmsideration, 
to  wit,  their  release  and  cancelation  of  their  respective 
claims  against  the  brickyard,  while  the  plaintiff  testifies 
that  no  such  release  of  the  defendants  from  liability  ever 
took  place.  There  seems  to  be  sufficient  evidence  on  this 
issue  also  to  justify  its  submission. 

While  we  might  have  reached  tlie  conclusion  that  the 
defendants  were  liable  if  we  had  been  the  triers  of  fact, 
the  settled  rule  is  that  we  are  not  entitled  to  interfere  with 
the  verdict  of  a  jury  on  conflicting  evidence,  unless  it  is 
manifestly  wrong.  The  instructions,  while  not  entirely 
consistent,  submitted  every  question  of  fact  in  the  case, 
and  we  do  not  feel  authorized  to  set  aside  the  verdict. 

The  judgment  of  the  district  court  is 

Affirmed. 

Rose,  Pawcett  and  Hamer,  JJ.,  not  sitting. 
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Nebraska  Telephone  Co.  v.  City  of  Red  Cloud. 

seems  that  this  question  has  been  foreclosed  by  the  de- 
cisions holding  that  these  matters  must  affirmatively  ap- 
pear in  the  petition.  These  decisions,  however,  apply 
purely  to  pleadings  in  actions  founded  solely  on  the  con- 
tract. The  petition  before  us,  however,  does  not  predicate 
the  right  to  recover  upon  the  contract  alone,  but  asks  for  a 
recovery  of  the  reasonable  market  value  of  property  re- 
ceived and  retained.  In  such  a  case,  the  later  decisions  of 
this  court  indicate  that,  even  though  the  statutory  re- 
quirements as  to  the  making  of  a  contract  have  not  been 
carried  out,  if  the  city  authorities  are  vested  with  the  gen- 
eral authority  to  do  the  act  for  the  performance  of  which 
the  materials  are  supplied,  and  there  are  no  elements  of 
other  than  fair  dealing  shown,  and  the  city  elects  to  keep 
the  property,  there  may  still  be  a  recovery  for  the  reason- 
able value  of  the  same. 

By  the  act  of  1889  (laws  1889,  ch.  19,  Comp.  St.  1911, 
ch.  14,  art.  I,  sec.  124)  the  city  is  given  power  to  establish 
and  maintain  an  electric  lighting  plant  The  city  council 
has  i)0wer  to  establish  the  plant  without  submitting  the 
question  to  a  vote  of  the  i)eople.  A  levy  of  5  mills  may  be 
made  by  the  council  every  year  for  the  purpose  of  estab- 
lishing, extending  and  maintaining  the  plant.  If  this 
amount  is  insufficient,  bonds  may  be  issued  for  the  purpose 
(sec.  125).  The  facts  stated  in  the  petition  show  that  the 
city  procured  the  poles  from  the  plaintiff  upon  a  promise" 
to  pay  for  the  same;  that  it  accepted  them,  used  them  in 
the  construction  of  its  plant,  and  still  retains  them,  while 
refusing  to  pay  either  the  reasonable  value  of  the  same  or 
the  contract  price.  While  it  is  true  that  municipal  corpora- 
tions are  governed  by  the  provisions  of  their  charters,  and 
that  in  the  absence  of  powers  granted,  either  expressly  or 
impliedly  by  the  charter,  they  have  no  authority  to  con- 
tract, still,  when  a  city  is  engaged  in  an  enterprise  author- 
ized by  its  charter,  and  by  virtue  of  its  apparent  authority 
to  contract  procures  property  which  it  uses  in  such  enter- 
prise and  retains  in  its  possession,  it  may  become  liable 
for  the  reasonable  value  of  the  same.    Rogers  v.  City  of 


Vol.94]  JANUARY  TEBM,  1913.  9 

Iske  ▼.  Missouri  P.  B.  Co. 

Omaha,  76  Neb.  187 ;  Gathers  v.  Moores,  78  Neb.  13 ;  Rogers 
V.  City  of  Omaha,  80  Neb.  591;  Nebraska  Bitulithic  Co.  v. 
City  of  Omaha,  84  Neb.  375. 

It  is  somewhat  difficult  to  reconcile  the  cases  in  this  and 
other  courts,  but  the  pivotal  point  under  our  former  de- 
cisions seems  to  be  whether  the  city  had  the  general  power 
to  make  such  a  contract.  If  it  had  no  such  powder,  its  acts 
are  ultra  vires  and  void,  and  the  rule  of  the  cases  cited  by 
defendant  applies  with  full  force.  If  it  had  the  power,  but 
the  manner  of  its  exercise  was  irregular  or  defective,  and 
the  city  accepts,  makes  no  offer  to  return,  and  still  retains 
proi)erty  obtained  by  virtue  of  the  irregular  proceedings, 
it  is  bound,  both  morally  and  legally,  to  pay  the  reasonable 
value  thereof,  not  under  the  void  contract,  but  by  way  of 
compensation.  2  Dillon,  Municipal  Corporations  (5th  ed.) 
sec.  794.  The  principle  has  been  fully  discussed  in  former 
opinions,  which  are  collected  in  Miles  v.  Holt  County,  86 
Neb.  238.  See,  also,  note  to  McCormick  v.  City  of  NUes, 
27  L.  R.  A.  n.  s.  1117  (81  Ohio  St.  246). 

We  are  of  the  opinion  that  the  petition  states  a  cause  of 
action,  and  that  the  court  erred  in  sustaining  the  demurrer 
and  dismissing  the  case.  The  judgment  of  the  district 
court  is  therefore. 

Rose,  J.,  dissents. 
Pawcbtt,  J.,  not  sitting. 


Frbdebick  B.  Iskb,  appellee,  v.  Missouri  Pacific  Rail- 
way Company,  appellant. 

FOED  JuwB  16.  1913.   No.  17,185. 

1.  Bailroads:  Surface  Waters:  Diversion:  Neoltgence.  When  iB 
the  construction  of  a  railroad  it  becomes  necessary  to  cross  a 
natural  channel  or  waterway  through  which  storm  or  surface 
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waters  have  been  accustomed  to  flow,  it  is  negligence  upon  the 
part  of  the  company  to  construct  its  embankment  In  such  a  man- 
ner as  to  obstruct  or  dam  the  natural  waterway  and  thereby 
divert  the  waters  which  may  reasonably  be  expected  to  flow 
therein  upon  the  lands  of  others. 


2. :  :   :   DxifA^iBS.  "Damages  are  recoverable  by  a 

landowner  against  a  railway  company  for  negligently  maintaining 
an  insufficient  culvert  or  drain  in  an  embankment,  whereby  his 
lands  are  flooded,  although  damages  may  have  been  recovered  by 
plaintift  or  his  grantor  for  the  location  of  the  road,  because  the 
damages  then  recoverable  were  to-be  estimated  upon  the  theory 
that  the  road  would  be  constructed  and  maintained  in  a  reason- 
ably proper  and  skilful  manner."  Chicago,  R.  I.  d  P,  R.  Co.  v.  Ely, 
77  Neb.  809. 

3.  Waters:  Surface  Waters:  Diversioit:  Contributory  Nbgligknoe. 
A  landowner  is  entitled  to  rely  on  the  belief  that  an  adjoining 
proprietor  will  refrain  from  wrongfully  and  negligently  diverting 
flood  waters  upon  his  premises,  and  it  is  not  his  duty  to  antici- 
pate such  wrongful  action  by  digging  a  ditch  before  floods  come, 
or  by  deepening  or  cleaning  out  one  already  constructed. 

Appkal  from  the  district  court  for  Sarpy  county: 
ALEXANDEB  O.  Troup,  Judgb.    Affirmed. 

E.  M.  Morsman,  Jr.,  for  appellant 

W.  R.  Patrick,  contra^ 

Letton,  J. 

Action  to  recover  damages  to  plaintiff's  crops,  which  the 
petition  alleges  were  caused  by  the  negligent  obstruction  of 
a  natural  drainage  channel,  whereby  storm  and  surface 
waters  were  diverted  from  their  natural  course  upon  plain- 
tiff's land.  The  answer  was  a  denial  of  negligence,  a  denial 
that  defendant  diverted  the  waters  contrary  to  their  nat- 
ural flow,  and  a  claim  that  the  damage  to  the  land  was 
included  in  the  compensation  paid  for  the  right  of  way. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  from  a 
judgment  on  the  verdict  defendant  appeals. 

Defendant  relies  for  a  reversal  upon  three  main  points 
argued  in  its  hv'wf.    Tlie  first  is  that  in  charging  the  jury 
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the  court  erred  by  omitting  all  reference  to  the  question  of 
negligence,  and  by  permitting  the  jury  to  find  against  de- 
fendant if  they  found  certain  facts  to  exist,  irrespective  of 
whether  these  facts  in  the  opinion  of  the  jury  constituted 
negligence.  In  this  connection  it  complains  specially  of 
instruction  No.  6,  given  by  the  court.  It  is  unnecessary  to 
set  this  instruction  fortli  at  length,  but,  in  substance,  it 
told  the  jury  that,  if  before  the  erecticJn  of  the  embank- 
ment by  defendant  the  surface  waters  flowed  across  the 
defendant's  right  of  w^ay  through  a  well-defined,  channel 
or  course,  then  it  was  the  duty  of  the  defendant  in  the  erec- 
tion of  the  embankment  to  so  construct  it  as  to  leave  an 
opening  "sufficient  to  afford  an  outlet  for  all  waters  that 
might  reasonably  be  expected  to  flow  through  said  chan- 
nel or  waterway,"  and,  'Mf  defendant  failed  to  do  so,  it 
would  be  liable  in  damages  for  such  injuries  as  were  the 
direct  and  natural  result  of  sucli  failure." 

Defendant's  position  is  that  the  evidence  shows  that  its 
track  was  considerably  lower  than  the  ground  at  the  moutli 
of  the  draw  or  drainage  channel,  and  that,  since  it  could 
not  construct  a  culvert  at  that  point,  it  should  have  been 
left  to  the  jury  to  say  whetlier  or  not  failure  to  do  so  was 
negligence.  We  cannot  take  this  view.  We  have  re- 
peatedly held  that,  when  in  the  construction  of  a  railroad 
it  becomes  necessary  to  cross  a  natural  channel  or  water- 
way through  which  storm  or  surface  waters  liave  been 
accustomed  to  flow,  it  is  negligence  upon  the  part  of  the 
company  to  construct  its  embankment  in  such  a  manner 
iiH  to  obstruct  or  dam  the  natural  waterway  and  thereby 
divert  the  waters  which  may  reasonably  be  expected  to  flow 
therein  upon  the  lands  of  others.  Defeiulant's  railroad 
may  be  constructed  without  negligence  so  far  as  the  opera- 
tion of  trains  is  concerned,  and  yet  at  the  same  time  it  may 
be  negligently  constructed  so  far  as  relates  to  the  right  of 
of  adjoining  proprietors  upon  w  hose  lands  such  waters  are 
diverted.  The  negligence  in  the  latter  case  exists  in  failing 
to  provide  for  the  natural  flow  of  th(»  waters  in  their  ac- 
rustomed  channel  and  their  consequent  diversion. 
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By  other  instructions  the  jury  were  told  that  the  gist 
of  the  action  was  negligence  in  the  closing  of  a  natural 
channel  and  the  diversion  of  the  waters,  and  that  before 
the  plaintiflf  could  recover  it  must  appear  that  such  over- 
flow and  the  injury  sustained  thereby  were  directly  and 
naturally  the  result  of  the  negligent  or  wrongful  act  on  the 
part  of  said  defendfint  which  is  charged  against  it  in  the 
petition.  The  law  relating  to  this  subject  has  been  so  re- 
peatedly declared  that  it  seems  almost  unnecessary  to  cite 
authorities.  Fremont^  E.  &  M,  V.  R.  Co.  v,  Harliriy  50  Neb. 
698;  Chicago,  R.  /.  &  P.  R.  Co.  v.  Andreesen,  62  Neb.  456; 
Chicago,  R.  I.  d  P.  R,  Co.  v,  Shaw,  63  Neb.  380;  Missouri 
P.  R.  Co.  V.  Hemingimy,  63  Neb.  610;  Roe  v.  Hotoard 
County,  75  Neb.  448 ;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Ely,  77 
Neb.  809;  Reed  v.  Chicago,  B.  d  Q.  R.  Co.,  86  Neb.  54. 

Defendant  also  claims  that,  even  under  this  theory  of 
the  law,  appellant  was  not  liable  unless  in  constructing  an 
embankment  it  caused  the  waters  to  flow  in  a  direction 
contrary  to  the  natural  flow  thereof — meaning  the  direction 
in  which  they  flowed  before  the  intervention  of  any  act  of 
man — and  say  in  this  connection  that  the  construction  of 
the  line  of  the  Chicago,  Burlington  &  Quincy  railroad  di- 
verted the  waters  prior  to  the  building  of  defendant's  road. 
It  is  shown,  however,  that  this  railroad  has  a  sufficient 
culvert  at  the  point  where  it  crosses  the  ravine  so  that  the 
waters  flowed  in  tlieir  accustomed  course.  The  evidence 
shows,  also,  that  the  defendant  constructed  an  embank- 
ment and  ditch  on  the  west  side  of  its  track  opposite  the 
mouth  of  the  ravine,  extending  for  a  distance  of  40  or  60 
rods,  and  that  before  this  was  built  the  water  flowed  in  a 
southeasterly  direction  across  the  line  of  both  railroads, 
but  that  afterwards  all  the  waters  coming  from  the  ravine 
were  directed  in  a  northeasterly  direction  to  the  plaintiflPs 
land.  The  evidence  is  clear,  therefore,  that  these  waters 
were  diverted  from  their  natural  course. 

It  is  also  contended  that  defendant  paid  to  the  owner 
of  the  Tske  fann  at  tlie  time  it  acquired  its  right  of  way  by 
condemnation  the  value  of  all  future  damages  caused  by  a 
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non-negligent  constniction  and  maintenance  of  the  rail- 
road, and  that  this  contention  ahould  have  been  submitted 
to  the  jury.  It  has  been  repeatedly  decided  by  this  court 
that  for  such  damages  as  are  claimed  in  this  case  the  fact 
that  condemnation  money  has  been  paid  is  no  defense. 
When  such  proceedings  are  had,  the  damages  are  appraised 
upon  the  theory  that  the  railroad  company  will  provide  the 
necessary  outlet  for  waters  flowing  in  such  a  ravine ;  and, 
if  the  company  is  negligent  in  that  respect,  the  person 
damaged  thereby  may  recover.  Missouri  P.  R.  Co,  v.  Hem- 
ingtcay,  63  Neb.  610;  Chicago^  R.  I.  &  P.  R.  Co.  v.  An  dree- 
sen,  62  Neb.  456;  Chicago,  B.  d  Q.  R.  Co.  v.  Mitchell,  74 
Neb.  563;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ely,  77  Neb.  809; 
Reed  v.  Chicago,  B.  d  Q.  R.  Co.,  86  Neb.  54. 

It  is  next  urged  that  the  plaintiff  waB  guilty  of  contrib- 
utory negligence  by  reajson  of  his  failure  to  open  or  deepen 
a  ditch  upon  his  land  which  would  carry  off  all  the  waters. 

If  the  defendant  by  its  wrongful  act  diverted  water 
upon  the  plaintiff's  premises,  we  know  of  no  principle  of 
law  which  made  it  his  duty  to  anticipate  such  wrongful 
action  by  digging  a  diteh  before  floods  came,  or  by  deepen- 
ing or  cleaning  out  one  already  constructed.  A  landowner 
is  entitled  to  rely  on  the  belief  that  an  adjoining  proprietor 
will  refrain  from  wrongfully  and  negligently  diverting 
flood  waters  upon  his  premises. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  .  Affirmed. 

Barnes,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Kate  L.  Gleeson,  appellant,  v.  William  J.  Gleeson, 

appeli^e. 

Pflkd  June  16.  1913.   No.  17.194. 

Divorce:  Adjustment  of  Property  Rights.  The  decree  In  this  case 
which  finds  the  defendant  entitled  to  a  share  of  the  property  ac- 
cumulated by  the  joint  efforts  of  husband  and  wife  during  the 
existence  of  tho  marriage  relation  is  sustained  by  the  evidence. 


T^ 
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Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed. 

G.  8.  Polk,  for  appellant 

Price  d  Abhott^  contra. 

Lbtton,  J. 

This  is  an  action  for  divorce  on  the  ground  of  non- 
support  and  extreme  cruelty.  The  defendant  denied  that 
he  was  guilty  of  the  commission  of  the  acts  chai'ged  and 
of  failure  to  support  his  wife,  and  by  way  of  cross-petition 
alleged  that  during  marriage  a  large  amount  of  real  and 
personal  property  had  been  accunnilnted  by  their  joint 
efforts,  which  was  held  in  the  plaintiff's  name,  and  that  he 
was  entitled  to  one-half  of  the  same.  He  asked  that  if  a 
divorce  be  granted  he  be  declared  tlie  owner  of  one-half  of 
the  property.  The  court  found  that  the  plaintiff  was  en- 
titled to  a  divorce,  and  also  found  that  certain  real  estate 
in  plaintiflf's  name  was  accumulated  by  the  joint  efforts 
of  the  parties  during  marriage.  It  adjudged  that  plaintiff 
should  pay  the  defendant  f  1,000  for  his  equity  therein  and 
the  title  quieted  in  her  when  that  was  done.  Plaintiff  ap- 
peals. 

It  is  unnecessary  to  detail  the  evidence.  In  1898,  at 
the  time  the  parties  were  married,  the  plaintiff  Iiad  been 
keeping  a  rooming  house  in  Lincoln  for  some  year?*;  she 
continued  to  do  so  until  a  short  time  ago,  when  the  busi- 
ness and  furniture  was  sold  and  the  proceeds,  together 
with  $2,200  which  she  inherited,  were  invested  in  other 
real  estate,  which  is  the  property  described  in  the  defend- 
ant's answer.  According  to  plaintiff's  accoimt  of  the  joint 
affairs,  the  husband  was  a  worthies.^  loafer,  a  drunkard,  and 
addicted  to  the  use  of  opium.  He  would  leave  home  with- 
out cause  and  be  gone  for  periods  of  three  to  ten  months, 
and  while  he  was  at  home  she  performed  most  of  the  work 
in  the  rooming  house  without  much  assistance  from  him. 
She  also  testifies  he  took  money  from  her  a  number  of  times 
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when  he  went  away,  usually  in  sums  of  about  f  100.  Her 
testimony  as  to  the  failure  of  defendant  to  work  does  not 
seem  to  be  corroborated  to  any  extent.  On  the  other  hand, 
the  defendant  admits  that  he  occasionally  became  intoxi- 
cated, and  confesses  that  he  left  home  on  a  few  occasions, 
as  testified  to  by  the  wife,  but  he  introduces  a  material 
variation  in  the  plaintiflPs  story  by  declaring  that  he  was 
practically  driven  away  by  her.  He  testifies  jwsitively 
that  while  at  home  he  did  nearly  all  the  w^ork  connected 
with  the  care  of  the  rooming  house,  making  beds,  sweeping, 
scrubbing,  varnishing  woodwork  and  furniture,  etc.,  and 
that  when  the  new  property  was  acquired  he  painted  the 
rooms,  worked  in  the  yard,  took  care  of  those  rooms  that 
were  rented,  as  in  the  other  house,  and  did  other  work 
about  the  premises.  His  testimony  as  to  his  work  in  the 
rooming  house  is  corroborated  by  several  other  witnesses. 
It  is  impossible  for  this  court  to  tell  from  the  cold  record 
which  of  these  witnesses  is  telling  the  truth.  Where  a 
person  is  accused  of  being  a  drunkard  and  confirmed 
opium  user,  his  i>ersonal  appearance  upon  the  witness- 
stand  may  often  throw  liglic  upon  the  truth  or  falsity  of 
the  chaise.  The  trial  court  had  both  parties  before  it,  and 
is  better  qualified  to  determine  the  truth  of  their  respective 
stories  than  this  court.  It  evidently  believed  the  defend- 
ant, in  part  at  least,  as  to  his  share  in  the  joint  accumula- 
tion. 

The  new  house  was  purchased  for  $7,400;  there  is  a 
mortgage  upon  it  for  fl,600,  leaving  the  equity  of  the 
plaintiff  therein  |5,800.  Twenty-two  hundred  dollars  of 
this  was  derived  from  her  inheritance,  so  that  $3,600  from 
the  proceeds  of  the  business  had  been  invested  in  this 
property.  There  is  also  $500  from  the  profits  of  tlie  room- 
ing house  invested  in  a  farm  in  Wyoming.  At  the  time 
the  parties  were  married  the  wife's  property  was  worth 
from  $50  to  $100,  leaving  about  $4,000  net  as  their  joint 
accumulations.  We  think  the  division  of  the  property 
made  by  the  district  court  is  fair.  No  objections  were 
made  in  the  district  .court  to  the  settlement  of  tliese  prop- 
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erty  rights,  and  hence  none  will  be  considered  here,  Oreene 
V.  Greene,  49  Neb.  546. 

We  find  no  error  in  the  judgment  of  the  district  court, 
and  it  is  therefore 

Affirmed. 

Barnes,  Pawcbtt  and  Hamer,  JJ.,  not  sitting. 


James  W.  Medlin,  appellee,  v.  William  L.  Huffman, 

appellant. 

Piled  June  16,  1913.   No.  17,255. 

Appeal:  Instructions:  Harmless  Error.  Where  a  statement  of  law 
contained  in  a  portion  of  an  instruction  complained  of  as  error 
relates  to  facts  which  the  jury  found  did  not  exist,  the  alleged 
error  is  immaterial  and  will  not  be  considered. 

APPEAL  from  the  district  court  for  Douglas  county: 
Willis  6.  Sears,  Judge.    Affirmed. 

Charles  W.  nailer^  for  appellant 

Clement  L.  Waldron,  contra. 

Letton,  J. 

Action  t^  recover  for  damages  and  for  money  expended 
in  repairs  to  a  motor  buggy  left  with  the  appellant  for 
sale.  The  answer  is  a  general  denial.  Plaintiff  recovered, 
and  defendant  appeals. 

Plaintiff  bouglit  the  vehicle  in  June,  1908,  paying  f475 
for  it  After  being  used  more  or  less,  he  brought  it  to 
defendant,  who  is  a  dealer  in  automobiles,  about  February, 
1909,  and  left  it  with  him  at  his  place  of  business.  There 
is  a  direct  conflict  in  the  testimony  as  to  what  arrangement 
was  made  when  this  wajs  done;  the  plaintiff  testifying  that 
the  agreement  was  that  it  was  left  with  defendant  for 
sale,  defendant  then  claiming  to  have  a  customer,  and  that 
it  was  further  agreed  $200  of  the  purchase  price  should  be 
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paid  to  plaintiff,  and  all  money  received  above  that  amount 
ahonld  be  retained  by  defendant  for  his  services  in  selling 
the  bnggy.  Plaintiff's  wife  corroborates  this  testimony, 
while  defendant  denied  that  any  such  conversation  was 
had.  His  testimony  is  to  the  effect  that  he  told  plaintiff 
that  he  might  leave  the  machine  at  his  place  of  business, 
and  that  it  would  not  cost  him  anything.  Five  witnesses 
testify  that  the  buggy  was  in  fair  or  good  running  order 
when  it  was  left  with  the  defendant,  and  an  equal  number 
testify  to  the  contrary.  A  letter  was  introduced  in  evi- 
dence from  the  plaintiff  to  the  manufacturers  of  the  ma- 
chine, introducing  Mr.  Huffman,  complaining  that  the  ma- 
chine had  neveac  worked  well,  suggesting  that  they  make 
the  defective  parts  good,  and  concluding  that  Mr.  Huffman 
'*will  explain  the  matter  fully  to  you."  Medlin  testified 
that  he  wrote  this  letter  at  Huffman's  request  and  under 
his  direction.  A  number  of  witnesses  testify  to  the  value 
of  the  machine  at  the  time  Huffman  received  it,  fixing  the 
Talue  from  f250  to  $300,  while  Mr.  Huffman  testified  it 
was  worth  from  |35  to  flOO.  Other  witnesses  testify  it 
was  worth  only  f35  to  f40  when  received  by  Huffman.  Mr. 
Huffm.an  also  denies  knowing  the  contents  of  this  letter 
until  he  received  it  in  Chicago. 

The  trial  court  instructed  the  jury :  "Should  the  proofs 
show  the  buggy  was  left  for  sale  on  commission,  then  the 
defendant  owed  an  ordinary  and  reasonable  degree  of  care 
during  such  custody.  Should  the  proofs  show  a  simple 
storage  without  charge  therefor,  then  the  defendant  owed 
simply  the  dufy  of  keeping  with  slight  care  and  not  wan- 
tonly injure.  You  are  instructed  that  by  the  term  ^slight 
care'  is  meant  such  d^ee  of  care  as  one  ordinarily  takes 
of  his  own  property." 

The  api)ellant  claims  that  the  court  erred  in  defining 
slight  care  in  this  instruction.  Since  the  jury  found  that 
the  buggy  was  left  for  sale  on  commission,  this  portion  of 
the  instruction,  whether  right  or  wrong,  had  no  effect  upon 
the  verdict  and  could  not  be  prejudicial  error  if  erroneous. 

The  only  other  complaint  made  is  that  the  court  erred  in 
5 
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permitting  one  witness  to  testify  as  to  the  value  of  the 
vehicle  without  being  properly  qualified  as  to  his  knowl- 
edge of  values.  Since  a  number  of  other  witnesses  fix  the 
value  much  higher  than  did  this  witness,  and  since  the 
verdict  was  for  much  less  than  the  value  fixed  by  him,  we 
do  not  think  this  affected  defendant's  substantial  rights 
or  constitutes  reversible  error. 
The  judgment  of  the  district  court  is 

Affibmbd. 

BABNBSy  Fawobtt  and  Hameb,  JJ.^  not  sitting. 


Chablbs  S.  Easton  bt  al.,  APPELI.BBS,  V.  Snydbb-Teimblb 
Company,  appellant. 

FiLXD  June  16,  1913.  No.  17,270. 

1.  Witnesses:    Cboss-Bxamination.    "The  cross-examination  of  a  wit- 

ness should  be  restricted  to  the  facts  and  circumstances  drawn 
out  on  his  direct  examination.  If  it  is  desired  to  examine  the 
witness  upon  other  matters,  the  party  desiring  such  examination 
must  make  the  witness  his  own,  and  call  him  as  such."  Davis 
V.  Neligh,  7  Neb.  84. 

2.  Contracta:   Parol  Modification:    Cottsideration.     "While  executory 

and  before  a  breach,  the  terms  of  a  written  contract  may  be 
changed  by  a  subsequent  parol  agreement;  and  such  subsequent 
agreement  requires  no  new  consideration."  Bowman  v.  Wright, 
66  Neb.  661. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

De  Bord,  Fradenhurg  d  Va/rv  Orsdel,  for  appellant. 

O.  J,  Oarloto  and  Walter  8.  Stillnvan^  contra. 

Letton,  J. 

Plaintiflfs  seek  to  recover  from  defendant  ui>on  an  al- 
leged oral  contract  the  price  of  525  barrels  of  apples  at 
$2.50  a  barrel,  which  it  is  alleged  were  sold  and  delivered 
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to  them  under  the  contract.    Defendant's  answer  denied 
the  existence  of  an  oral  contract,  but  admitted  the  pur- 
chase of  1,600  barrels  of  apples  by  a  written  contract  under 
which  524  barrels  had  been  delivered  and  accepted.     It 
also,  by  way  of  counterclaim,  alleged  that  defendant  had 
purcha^sed  1,600  barrels  of  apples;  that  the  apples  de- 
livered were  of  the  value  of  |1,310;  that,  on  account  of  the 
failure  of  plaintiflFs  to  deliver  the  apples  purchaised  accord- 
ing to  contract,  the  defendant  lost  the  difference  between 
the  contract  price  and  the  market  value  of  the  apples.    It 
also  alleged  that  the  plaintiflfs  were  indebted  for  the  ex- 
penses and  wages  of  the  men  furnished  by  it  at  the  plain- 
tiffs' request  in  the  sum  of  f  88.90.    It  prays  judgment  for 
the  diflference  between  the  amount  due  the  plaintiffs  and 
its  loss  of  profits,  and  expenses  amcmnting  to  $582.65.    By 
reply  the  plaintiflFs  admitted  the  execution  of  the  written 
contract,  but  alleged  that  it  was  afterwards  orally  waived 
by  the  parties.     Plaintiflfs  had  judgment,  and  defendant 
appeals. 

The  defendant  is  a  wholesale  fruit  merchant  in  Omaha. 
The  plaintiflfs  were  engaged  in  1909  in  buying  apples  from 
the  owners  of  orchards,  picking  and  sorting  the  siime,  and 
selling  them  to  dealers.    On  September  18,  1909,  plaintiflfs, 
by  Mr.  Easton,  entered  into  a  written  contract  with  the 
defendant  to  sell  it  1,600  barrels  of  apples,  *^800  barrels 
hand-picked  Jonathans,  800  barrels  Ben  Davis,  Winesaps 
and  Genetons,  to  be  barreled  and  loaded  on  board  cars  at 
Bellwood  to  be  shipped  to  Omalia,  bill  of  lading  attached." 
On  October  4,  1909,  plaintiflfs  shipped  a  car-load  of  Jona- 
than apples  under  this  contract.    Easton  sent  the  bill  of 
lading  to  defendant  by  mail,  and  in  the  letter  inclosing  the 
same  intimated  plaintiflfs  would  be  unable  to  furnish  the 
full  amount  of  Jonathans,  saying  also  that  he  "would  be 
able  to  fill  the  whole  contract  witli  other  varif  ties    ♦    ♦    ♦ 
and  I  may  be  able  to  send  you  in  another  car  of  Jonathans." 
Some  doubt  was  also  expressed  a>s  to  the  car  shipped  com- 
ing up  to  the  standard,  and  he  req nested  to  be  notified  if 
they  were  not  accepted.    The  car  was  received  in  Omaha, 
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October  9, 1909,  but  the  apples  were  rejected  by  the  defend- 
ant as  not  coming  up  .to  contract  grade.     Easton  and 
Trimble  had  a  conversation  over  the  telephone  i;vith  regard 
to  this  car,  and  at  Easton's  request  Trimble  released  it  and 
it  was  billed  out  by  Easton  to  Illinois.    Easton  testifies  that 
in  this  conversation  he  told  Trimble  that  he  had  better  come 
to  Belhvood  and  see  further  about  the  shipment  of  apples 
before  any  more  were  shipped;  that  Trimble  went  to  Bell- 
wood  the  next  day,  October  9,  and  went  with  him  through 
the  orcliard  wliore  the  apples  were  Ijeing  picked;  that  that 
evening  J3aston  accompanied  Trimble  to  Columbus  on  the 
train,  and  that  while  on  the  way  Easton  objected  to  ship- 
ping any  more  apples ;  that  Trimble  agreed  that  plaintiffs 
need  not  ship  any  more,  but  said,  "I  would  like  to  have  the 
apples  in  this  orcliard.     ♦    *    *    I  am  bu\*ng  apples  25 
<*ents  per  bushel  cheaper  in  Omaha  today  than  I  am  paying 
you  for  these,  but  these  being  an  extra  quality  of  apples 
why  I  will  Wt  the  price  remain  and  take  the  apples  from 
this  orchard  here;"  that  it  was  further  agreed  that  Trimble 
was  to  furnish  a  man  at  ^^  a  day  to  oversee  the  packing  of 
tlie  apples,  and  that  the  apples  were  to  be  paid  for  as 
shipped.    He  t(»stifies  further  that  on  Monday,  October  11, 
he  went  to  Illinois,  and  iTturned  on  the  evening  of  October 
17,  when  he  found  that  Trimble  and  two  of  his  employe<\s 
were  at  Belhvood  packing  and  shipping  apples. 

On  the  other  hand,  Trimble,  while  admitting  he  had  a 
conversation  with  Easton  on  the  train,  says  it  was  after 
the  api)les  were  shipped,  and  positively  denies  any  modi- 
fication, waiver  or  abandonment  of  the  contract  in  this 
conversation.  He  says  that  Easton  then  said  something 
about  thinking  he  would  not  be  able  to  fill  the  contract, 
but  that  he  told  him  "the  contract  was  for  so  many  apples, 
and  tliat  if  he  didn't  have  them  he  could  buy  them  and  fur- 
nish them  to  the  Snyder-Trimble  Company." 

There  is  a  good  deal  of  inconsistency  in  the  testimony  as 
to  the  dates  of  the  visits  of  Trimble  ajid  Easton  to  the 
orchard,  and  as  to  the  time  of  the  conversations  on  the 
train,  whether  before  or  after  the  apples  were  picked,  but 
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these  matters  are  not  essential  to  the  consideration  of 
the  i>oint8  presented  for  review. 

The  plaintiffs'  right  to  recover  in  this  case  depends  npon 
whether  the  provisions  of  the  written  contract,  while  still 
execntory,  were  superseded  and  set  aside  by  mutual  agree- 
ment and  an  oral  contract  entered  into  for  the  sale  of  ap- 
ples in  a  specific  orchard.  If  the  written  contract  was  not 
thus  set  aside,  then  the  rights  and  liabilities  of  the  parties 
must  be  measured  by  its  terms. 

The  defendant  complains  that  the  court  erred  in  re- 
fusing to  allow  it  to  show  on  cross-examination  of  Easton 
that  Mr.  Garjow  was  authorized  to  conduct  a  corresjwnd- 
ence  on  behalf  of  Easton  &  Bennett  with  Snyder  &  Trimble 
ajid  their  attorneys,  and  in  excluding  this  correspondence 
and  testimony  explanatory  thereof.  After  Easton  had  tes- 
tified to  having  received  a  letter  from  defendant  dated 
October  28,  1909,  stating  defendant  was  deferring  pay- 
ment on  the  apples  shipped  until  they  heard  from  Easton 
&  Bennett  regarding  the  delivery  of  the  remainder  bought 
under  the  contract,  a  question  on  cross-examination  as  to 
his  knowledge  that  his  counsel,  Mr.  Garlow,  was  carrying 
on  a  correspondence  with  defendant  with  regard  to  the 
apples  was  excluded  on  the  objection  that  it  was  improper 
cross-examination  and  its  purpose  was  to  compel  the  di- 
vulgence  of  a  privileged  communication  between  attorney 
and  client.  This  was  not  proper  cross-examination,  having 
no  relation  to  facts  brought  out  in  chief.  An  offer  to  prove 
Garlow's  authority  was  also  excluded.  Mr.  Garlow  was 
called  as  a  witness  by  the  defendant.  A  letter  was  shown 
to  him  which  was  written  by  him  to  the  Snyder-Trimble 
CJompany  on  November  1, 1909.  The  witness  testified  that 
he  was  the  attorney  for  plaintiffs  in  relation  to  the  con- 
troversy with  Snyder-Trimble  Company,  that  he  had  seen 
a  copy  of  the  written  contract,  dated  Sei)teinber  18,  1909, 
at  the  time  he  wrote  the  letter.  The  letter  is  as  follows: 
"Nov.  1,  1909.  Messrs.  Snyder-Trimble  Co.,  Omaha, 
Nebraska.  Dear  Sirs:  Messrs.  Easton  &  Bennett  of  Cam- 
bridge, Nebraska,  have  placed  in  my  hands  a  claim  against 
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you  for  adjustment  of  525  barrels  of  apples  at  $2.50,  mak- 
ing 11,312.50.  I  also  have  copy  of  contract  and  statement 
of  the  facts  regarding  the  deal.  I  am  advised  that  you  are 
long  in  default  in  payment  so  please  remit  to  me  at  once, 
and  oblige.  Yours  truly,  C.  J.  Garlow."  Garlow  was  then 
asked  whether,  in  wTiting  this  letter  of  November  1,  he 
therein  referred  to  the  written  contract  of  September  18. 
The  plaintiffs  objected  to  this,  and  the  objection  was  sus- 
tained. Tliis  letter  was  offered  in  evidence,  but  it  was  also 
objected  "that  it  divulges  a  confidential  relation  existing 
between  client  and  counsel,  ♦  ♦  ♦  for  the  further  rea- 
son that  any  communications  had  between  counsel  re- 
garding any  matter  in  dispute  cannot  be  binding  upon  the 
clients,  and  is  improper  and  incompetent."  The  objection 
was  sustained.  The  witness  was  then  asked  whether  he 
received  an  answer  from  Snyder-Trimble  Company,  or  any 
one  representing  them,  to  the  letter  of  November  1.  The 
witness  was  then  shown  a  series  of  letters  from  him- to 
Baldrige,  De  Bord  &  Pradenburg,  defendant's  attorneys, 
and  letters  from  them  in  reply  in  relation  to  the  contro- 
versy, and  he  was  then  asked  to  identify  the  same;  but. 
upon  objections,  he  was  not  required  to  answer,  and  the 
letters  were  excluded.  If  the  letters  had  been  written  by 
the  plaintiffs  themselves,  they  were  probably  admissible  as 
tending  to  show  an  attitude  somewhat  inconsistent  with 
the  hypothesis  of  the  apples  having  been  sold  under  an 
oral  contract  for  the  contents  of  one  orchard,  but  the  ques- 
tion of  admissibility  of  the  letters  depends  upon  their  ma 
teriality  and  upon  how  far  the  statement  or  declarations 
of  an  agent  for  the  collection  of  money  with  respect  to  the 
past  transaction  out  of  which  the  liability  is  claimed  to 
have  arisen  are  binding  upon  his  principals. 

In  Saunders  v.  McCarthy^  8  Allen  (Mass.)  42,  the  at- 
torney for  the  plaintiff  made  certain  statements  as  to  the 
facts  in  the  case  against  his  client's  interest.  This  evidence 
was  held  properly  excluded,  the  court  saying:  "The  ad- 
missions in  this  case  were  mere  matters  of  conversation, 
and,  thougli  tliey  related  to  the  facts  in  controversy,  they 
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cannot  be  received  in  evidence  against  the  plaintiff.  The 
attorney  was  not  the  agent  of  his  client  to  make  such  ad- 
missions. 1  Greenleaf,  Evidence  (16th  ed.),  sec.  186.  If 
they  had  been  in  writing  they  wonld  not  have  been  ad- 
missible.'^  This  is  the  general  mle.  Underwood  v.  Hart, 
23  Vt.  120,  129;  Jones,  Evidence  (2d  ed.)  sec.  255;  People 
V.  Vernon,  35  Cal.  49,  95  Am.  Dec.  49. 

The  contents  of  the  first  letter  are  not  so  inconsistent 
with  the  claim  of  plaintiffs  as  to  make  it  material  to  the 
controversy.  The  statement,  "I  also  have  copy  of  con- 
tract," is  qualified  by  the  further  statement,  "and  state- 
ments of  the  facts  regarding  the  deal."  If  the  written  con- 
tract alone  was  the  basis  of  the  claim,  there  was  no  neces- 
sity for  any  "statements  of  the  facts  regarding  the  deal." 
The  language  used  is  consistent  with  the  idea  that  the 
written  contract  originated  and  the  oral  contract  termi- 
nated the  transaction  between  the  imrties.  It  might  have 
been  as  well  to  have  allowed  the  letter  to  go  to  the  jury, 
but  we  cannot  say  its  exclusion  was  prejudicially  erro- 
neous. The  other  letters  excluded  were  between  the  at- 
torneys for  the  respective  parties,  and  were  in  part  negotia- 
tions for  a  settlement.  We  think  they  were  also  properly 
excluded. 

It  is  next  argued  that,  there  being  no  consideration  for 
the  abrogation  of  the  written  contract,  it  is  still  in  full 
force  and  effect.  In  Bowman  v.  Wright^  65  Neb.  661,  we 
held :  **While  executory  and  before  a  breach,  the  terms  of 
a  written  contract  may  be  changed  by  a  subsequent  parol 
agreement;  and  such  subsequent  agreement  requires  no 
new  consideration."    We  adhere  to  this  view. 

While  it  is  not  improbable  that  the  jury  reached  the 
wrong  conclusion  on  the  facts,  there  is  enough  evidence  to 
uphold  the  verdict,  and  the  judgment  of  the  district  court 
must  be,  and  is,  affirmed.  Other  points  are  presented,  but 
we  find  no  error  which  we  consider  affected  the  substantial 
rights  of  the  defendant. 

The  judgment  of  the  district  court  is 

Babnbs,  Pawcbtt  and  Hambb,  JJ.,  not  sitting. 
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Stansbbbby  Lumbbb  Company,   appellant,  v.   School 
District  of  City  op  McCook  bt  al.,  appellees. 

PiudJ  June  16,  1913.    No.  17,261. 

Assignments:  Pbiobitt.  Where  a  portion  of  a  fund  in  the  hands  of  a 
school  district  due  to  a  building  contractor  was  assigned  by  the 
contractor  to  one  who  had  furnished  material  for  the  building, 
and  the  school  board  was  immediately  notified  of  the  assignment, 
the  facts  that  the  signed  order  was  not  left  with  the  school  board, 
but  an  unsigned  copy  thereof,  until  several  months  afterward, 
when,  the  original  assignment  being  lost,  a  new  assignment  was 
executed  and  filed,  and  that  in  the  meantime  another  assignment 
of  the  same  fund  was  made  to  another  creditor  and  filed  with 
the  board,  did  not  alfect  the  rights  of  the  first  assignee. 

Appeal  from  the  district  court  for  Red  Willow  county : 
Robert  C.  Orr,  Judge.    Affirmed. 

Oordeal  &  McCarl,  for  appellant. 

Lamhe  d  Butler ,  contra. 

Lbtton,  J. 

One  Liberty,  a  building  contractor,  built  a  schoolhouse 
for  the  city  of  McCook  under  contract.  Among  those  who 
furnished  material  for  the  building  were  the  assignors  of 
the  plaintiff  and  defendant  McCook  Brick  Company.  At 
the  time  this  action  was  begun  there  was  $1,013.70  in  the 
school  district  treasury  to  the  credit  of  Liberty.  The 
plaintiff  claimed  this  amount  by  reason  of  an  assignment 
dated  October  23,  1907,  made  by  Liberty,  and  of  which 
notice  was  given  to  the  school  district  next  day.  The  de- 
fendant claimed  |779  out  of  the  fund  by  virtue  of  an 
assignment  from  Liberty  alleged  to  have  been  made  on 
July  30,  1907,  and  of  which  notice  was  immediately  given 
to  the  school  district.  The  right  of  the  plaintiff  to  the 
fund  is  clear,  unless  there  had  been  a  prior  assignment  of 
the  same  to  defendant.  From  a  decree  holding  that  de- 
fendant had  the  prior  right  to  the  fund,  plaintiff  appeals. 
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The  focts  are  a  littie  peculiar.  Mr.  McAdams,  the  secre- 
tary of  the  McCook  Brick  Company,  testified  that  on  July 
80,  1907,  he  procured  from  his  attorney  an  original  and 
one  copy  of  a  form  of  assignment;  that  Liberty  signed  and 
delivered  to  him  the  original  order;  that  there  was  to  be 
a  meeting  of  the  school  board  that  evening  or  next  morn- 
ing, which  Liberty  was  to  attend,  but  at  which  McAdams 
could  not  be  present;  that  after  the  order  was  signed  he 
handed  it  back  to  Liberty,  and  asked  him  to  give  it  to  the 
board ;  that  a  few  days  after  the  meeting  he  spoke  to  Mr. 
Barnes,  secretary  of  the  school  board,  who  told  him  the 
order  had  been  handed  to  him  by  Mr.  Bamett,  a  member  of 
the  school  board,  and  had  been  presented,  but  no  action 
taken  on  it,  and  that  later  Bamett  gave  him  the  same  in- 
formation. The  record  of  the  proceedings  of  the  school 
board  was  introduced,  which  shows,  under  date  of  July  30, 
1907:  "Order  of  McCook  Brick  Company  brought  up  and 
discussed,  but  laid  over  till  a  future  meeting  of  a  full 
board.^'  About  two  months  afterwards  Barnes  told  him 
that  the  order  was  missing,  and  he  procured  a  new  one  on 
November  20,  1907,  which  he  filed  with  the  board.  About 
a  week  before  the  trial  Barnes  told  him  for  the  first  time 
that  the  first  order  was  in  blank,  and  was  not  signed  by 
Liberty.  After  proving  a  search,  the  witness  testified  to 
the  contents  of  the  first  order  or  assignment,  which  was  in 
the  usual  form.  Mr.  Barnes  testified  that  he  was  handed 
a  typewritten  order,  such  as  Mr.  McAdams  describes,  by 
Mr.  Barnett  at  the  meeting  July  30,  1907,  but  that  the 
order  was  in  blank,  never  having  been  signed ;  that  a  long 
time  afterward  he  gave  this  blank  to  Mr.  Wolfe.  He  also 
says  that  Liberty  was  present  at  the  meeting  on  July  30, 
and  he  is  unable  to  say  that  Liberty  did  not  mention  the 
fact  that  he  had  given  the  order.  He  also  admits  that  it 
was  only  a  few  days  before  he  received  the  order  of  No- 
vember 20  that  he  told  Mr.  McAdams  that  the  school  board 
had  no  signed  order  in  its  possession.  Mr.  Barnett  con- 
tradicts both  Barnes  and  McAdams,  and  denies  ever  seeing 
or  handling  a  i)aper  of  this  kind.    The  evidence  of  Liberty 
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is  not  in  the  record,  the  trial  court  refusing  to  allow  an 
adjournment  to  procure  his  testimony,  due  diligence  not 
having  been  shown. 

Plaintiflf's  first  contention  is  that,  since  McAdams  by 
returning  the  order  to  Liberty  made  him  the  agent  of  the 
brick  company  to  deliver  the  same  to  the  school  board,  if 
Liberty  destroyed  the  order  and  did  not  present  it,  there 
was  then  no  order  in  existence,  and  the  brick  company 
acquired  no  rights  superior  to  those  of  a  subse<]uent  as- 
signee. When  Liberty  signed  and  delivered  the  order  to 
Mr.  McAdams,  he  thereby  conveyed  all  his  interest  in  the 
fund  to  the  brick  company.  It  could  not  lose  the  right 
thereby  acquired,  unless  by  some  subsequent  act  of  omis- 
sion or  commission  on  its  part  Even  though  the  order 
itself  were  destroyed  by  Liberly  and  only  a  carbon  copy 
of  the  same  delivered  to  the  school  board  without  signa- 
ture, the  fact  that  the  board  had  notice  and  knowledge  of 
the  existence  of  the  assignment  before  it  changed  its  posi« 
tion  by  paying  out  any  money  upon  the  order,  and  before 
being  notified  of  the  existence  of  another  and  subsequent 
assignment,  rendered  its  liability  complete,  and  the  as- 
signee  might,  under  section  30  of  the  code,  have  main- 
tained an  action  against  it  in  its  own  name  to  recover  the 
fund. 

Plaintiff  also  contends  there  is  no  evidence  that  the 
assignment  executed  in  July  was  brought  to  the  notice  of 
the  school  board.  Mr.  Barnes  testifies  that  the  entr>^ 
in  the  record  of  its  proceedings  referred  to  the  blank  order 
which  had  been  handed  to  him  by  Bamett;  but  the  evi- 
dence is  positive  that,  not  only  Barnes,  but  other  members 
of  the  school  board,  knew  that  McAdams  claimed  to  have 
an  order  signed  by  Liberty  for  this  fund.  Whether  the 
paper  which  was  left  with  the  board  was  the  signed  order 
or  merely  a  copy  of  it  is  not  so  very  material  when  it  is 
considered  that  there  is  nothing  to  contradict  the  testi- 
mony that  the  order  was  actually  signed,  and  that  the 
board  had  knowledge  of  the  claimed  assignment  and  v^ 
tained  the  fund  in  its  possession.     • 
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Under  the  facts  in  the  case,  we  find  it  unnecessary  to 
dif^euss  the  l^al  question  as  to  whether  a  subsequent  as- 
signee, by  giving  the  first  notice  of  assignment  to  the  holder 
of  the  fund,  can  thereby  gain  priority  over  a  prior  assignee. 
The  evidence  is  sufficient  to  sustain  the  district  court  in 
holding  that  the  brick  company  had  the  first  assignment 
and  the  plaintiff  the  second  in  i)oint  of  time. 

The  judgment  of  the  district  court  is 

Affirmed. 

I>ABN£S,  Fawcbtt  and  Hamer,  JJ.,  not  sitting. 


Oliver  Richardson,  appellant,  v.  Frontier  County  bt 
AL.,  appellees. 

Piled  June  16,  1913.    No.  17,308. 

1.  Highways:    Establishment:    Notice:    Appearance.     One  who  ap- 

pears at  the  hearing  on  the  petition  for  the  establishment  of  a 
public  road  and  takes  part  in  the  proceedings  cannot  after  com- 
plain that  he  did  not  receive  notice  in  the  legal  manner. 

2.  :    Location:    Variations.     It  is  not  essential  that  a  public 

road  be  laid  out  upon  the  exact  line  prayed  for  in  the  petition, 
and  slight  variations  in  order  to  procure  a  more  practicable  route 
are  permissible. 

Appeal  from  the  district  court  for  Frontier  county: 
Robert  C.  Orr,  Judge.    Affirmed. 

L.  H.  Cheney  and  Lanibe  &  Butler,  for  appellant. 

W.  8.  Morlan,  H.  W.  Berry,  W.  E.  Liitham,  J.  A.  Wil- 
liams and  J.  L.  White,  contra. 

Lbtton,  J, 

This  action  was  brought  to  restrain  the  defendants  from 
opening  a  public  road  across  the  land  of  plaintiff,  from 
trespassing  upon  it,  and  from  tearing  down  his  fences. 
The  district  court  found  for  defendants,  and  dismissed  the 
plaintiff's  action. 
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The  pleadings  are  exceedingly  voluminous,  but  plain- 
tiflPs  complaint  seems  to  be  that  the  notice  of  the  ja-oposed 
establishment  of  the  road  petitioned  for  was  insuflScient; 
that  there  was  a  dei>arture  from  the  route  petitioned  for 
in  the  report  of  the  c(mimissioner,  and  a  still  further  de- 
parture by  tlie  surveyor;  that  no  provision  was  made  to 
ascertain  and  compensate  the  plaintiflPs  damages;  that  he 
was  deceived  into  appearing  at  the  hearing  upon  the  peti- 
tion by  the  defendants ;  that  the  county  officers  accepted  an- 
other road  dedicated  by  the  plaintiff  in  lieu  of  the  road 
petitioned  for,  and  are  now  estopped  from  oi)ening  a 
second  road  across  his  premises;  that  at  the  point  where 
the  overseer  is  threatening  to  tear  down  the  fences  there 
is  no  public  liighway,  and  that  there  is  no  money  in  the 
road  funds  wherewith  to  pay  his  damages. 

The  defendants  plead  the  legality  of  all  the  proceedings. 
It  is  further  alleged  that  the  plaintiff  consented  to  the 
changes  and  departures  from  the  line  described  in  the 
petition;  that  due  notice  for  the  filing  of  claims  for  dam- 
ages w^as  given;  that  plaintiff  with  knowledge  of  all  the 
facts  presented  a  claim  for  damages,  and  was  allowed  |200 ; 
that  he  afterwards  appealed  from  this  allowance,  and  dis- 
missed the  apix^al ;  that  he  assisted  in  establishing  the 
route  of  said  road,  and  is  now  estopped  from  claiming  any 
irregularities. 

It  is  unnecessary  to  consider  whether  the  plaintiff  liad 
legal  notice  of  the  proceedings  for  the  establishment  of  tlie 
road.  He  appeared  at  the  time  and  place  set  for  the  hear- 
ing, was  represimted  by  an  attorney,  and  took  an  active 
part  in  the  proceedings.  The  claim  that  he  was  induced 
to  do  so  by  the  artifice  of  the  county  officers  is  not  based 
upon  the  evidence.  The  original  petition  was  signed  by  a 
large  number  of  landowners  nearby  who  were  desirous  for 
the  location  of  the  road.  A  commissioner  to  view  the  route 
was  duly  appointed.  On  June  21,  1909,  he  reported  in 
favor  of  the  establishment  of  the  road,  varying  slightly 
from  the  line  prayed  for  in  the  petition,  but  substantially 
in  the  same  general  course  and  with  the  same  stai'ting  point 
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and  tanninatioiL  He  also  filed  a  plat  in  conformity  with 
this  report  The  road  was  established  in  accordance  there- 
with, and  the  notice  to  remove  fences  given  by  the  road 
overseer  to  the  plaintiff  describes  the  road  as  thus  located. 
The  mere  fact  that  the  line  of  road  was  not  in  exact  ac- 
cordance with  the  line  prayed  for  is  immaterial.  It  was 
the  duty  of  the  viewer  to  lay  out  the  most  practicable  route 
within  reasonable  limits,  and  apparently  this  was  done. 

On  September  6, 1909,  the  date  fixed  for  the  hearing  upon 
the  petition,  the  plaintiff  filed  a  proposition  to  grant  the 
rig^t  of  way  for  a  road  across  his  land  at  another  point,  in 
conisideration  of  fl87  damages.  After  considering  the 
propo€dtion  of  the  plaintiff,  the  claims  for  damages  and 
the  evidence,  the  board  found  in  favor  of  the  establishment 
of  the  road  as  prayed  for  in  the  petition  aud  recommended 
by  the  viewer.  The  appraisers  appointed  to  ascertain  and 
fix  the  amount  of  damages  reported  in  favor  of  allowing 
the  plaintiff  ?187.  The  county  commissioners,  however, 
allowed  the  plaintiff  $200  as  damages.  While  it  is  shown 
the  matter  of  crossing  plaintiff's  land  by  another  course 
was  considered,  there  is  no  proof  that  the  county  authori- 
ties accepted  another  road  dedicated  by  the  plaintiff  in  lieu 
of  the  road  petitioned  for. 

It  is  also  complained  that  since  the  road  was  established 
the  county  surveyor  has  staked  it  out  upon  a  different  line 
from  the  proper  one,  and  that  the  road  overseer  is  threat- 
ening to  tear  down  plaintiff^s  fences  on  the  line  laid  out  by 
the  surveyor.  If  the  road  overseer  should  atteni])t  to  tear 
down  the  plaintiff's  fences  at  a  point  wliere  the  road  is 
not  established  he  would  be  entitled  to  his  proper  remedy, 
Hut  we  find  no  proof  of  such  facts. 

The  contention  that  no  provision  has  been  made  for 
money  to  pay  plaintiff's  claim  for  damages  is  unsupported 
by  the  evidence.  The  county  treasurer  testifies  lie  has  the 
money  in  his  hands  for  that  purjwse,  and  has  been  ordered 
by  the  county  board  to  retain  it  for  the  payment  of  the 
warrants  issued  for  plaintiff\s  benefit.  It  is  immaterial 
whether  the  money  was  on  hand  when  the  road  was  located, 
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though  it  is  very  material  whether  it  is  on  band  or  pro- 
vided for  before  the  road  is  opened. 

We  can  see  no  merit  in  the  plaintiff's  appeal,  and  the 
judgment  of  the  district  court  is 

Apftrmed, 

Babnes,  FAWCETT.and  Hamer,  JJ.,  not  sitting* 


H.  C.  Busboom,  appellee,  v.  Conrad  Schmidt  bt  al.^ 

APPELLANTS. 
Piled  June  16,  1913.    No.  16,914, 

1.  Pleading:    Demurreb:    Admissioxs.    A  demurrer  to  a  pleading  ad- 

mits only  such  facts  as  are  well  pleaded,  mere  conclusions  of  the 
pleader  not  being  admitted. 

2.  Appeal:   Review.    The  objection  that  an  unverified  pleading,  which 

has  been  superseded  by  an  amended  pleading,  is  inadmissible  in 
evidence  against  the  pleader,  to  be  available  on  review,  should 
be  made  in  the  trial  court. 

3. :    Instructions:    Harmless  Error.    In  a  suit  on  a  note,  an 

instruction  withdrawing  from  the  Jury  the  defense  of  want  of 
consideration  held  not  erroneous,  where  defendants  by  their  own 
testimony  proved  a  valid  consideration. 

Appeal  from  the  district  court  for  Seward  county: 
George  P.  Corcoran,  Judge.    Affirmed, 

Landis  d  Schick  and  Bj.  J.  Clements^  for  api>ellants. 

Norval  Bros.,  contrd. 

Rose,  J. 

This  is  an  action  on  a  promissory  note  for  $900,  dated 
May  1,  1905,  and  payable  May  1,  1906.  The  payee,  H.  C. 
Btfsboom,  is  plaintiff,  and  the  makers,  Conrad  Schmidt 
and  Fred  Schmidt,  are  defendants.  The  answer  of  Fred 
Schmidt  was  a  jijeneral  denial.  Conrad  Schmidt  pleaded 
(1)  want  of  consideration;  (2)  accord  and  satisfaction; 
and  (3)  lobbying  as  the  consideratipn.    From  a  judgment 
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in  favor  of  plaintiff  for  the  full  amount  of  the  note  and 
interest,  defendants  have  appealed. 

1.  To  the  third  defense  mentioned  the  trial  court  sus- 
tained a  demurrer,  and  the  correctness  of  this  ruling  is  the 
first  question  presented.  Was  a  lobbying  contract  prop- 
erly pleaded  as  the  consideration  for  the  note?  That  part 
of  the  answer  challenged  by  the  demurrer  contains  the 
averment  that  the  payee  agreed  to  "lobby"  for  a  license  .for 
the  makers  of  the  note,  and  the  agreement  to  do  so  is  char- 
acterized as  a  'lobbying  contract,"  but  facts  showing  that 
the  use  or  employment  of  unlawful  means  on  the  part  of 
plaintiff  was  contemplated  by  the  parties  are  not  properly 
alleged.  A  demurrer  to  a  pleading  admits  such  facts  only 
as  are  well  pleaded.  ^rLobby"  and  "lobbying,"  without 
stating  the  facts  constituting  such  acts,  are  mere  conclu- 
sions of  the  pleader  not  admitted  by  the  demurrer.  It  is 
clear,  therefore,  that  lobbying  as  an  illegal  consideration 
was  not  well  pleaded,  when  the  third  defense  is  searched 
by  demurrer. 

2.  Complaint  is  made  because  the  trial  court  received  in 
evidence  part  of  an  original  pleading  or  answer  admitting 
the  execution  of  the  note,  though  that  fact  was  denied  in 
an  amended  answer.  The  objection  now  is  that  the  super- 
seded answer  was  not  signed  or  verified  by  the  answering 
defendant,  and  that  there  is  nothing  to  show  he  had  any 
knowledge  of  its  contents.  The  record  does  not  contain  an 
objection  in  the  trial  court  on  this  ground.  The  execution 
of  the  note  was  proved  by  other  testimony.  The  assignment 
of  error  is  therefore  overruled. 

3.  It  is  argued  that  the  court  erred  in  instructing  the 
jury  to  return  a  verdict  for  plaintiff,  if  the  defense  of  ac- 
cord and  satisfaction  had  not  been  shown  by  a  preponder- 
ance of  the  evidence;  the  effect  being  to  withdraw  the  de- 
fense of  want  of  consideration.  Defendants  have  no  reason 
to  complain  of  this  instruction.  By  their  own  testimony 
they  proved  a  valid  consideration. 

There  is  no  error  in  the  record. 

Affirmed. 

Reesb,  C.  J.,  Letton  and  Fawcett,  JJ.,  not  sitting. 
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William  S.  Fitch,  appellant,  v.  Patrick  Wai^h, 
appellee. 

Piled  June  16,  1913.    No.  17^186, 

1,  Pleading:   General  Denial:    Ejectment:    Estoppel.    Under  a  gen- 

eral denial  in  ejectment,  defendant  is  permitted,  \>j  section  627 
of  the  code,  to  prove  an  estoppel  for  the  purpose  of  defeating 
plain  tiffs  cause  of  action. 

2.  Boundaries:  Estoppel.    A  lessee  of  school  land,  who  points  out  to  a 

purchaser  a  boundary  line  along  one  side  of  the  demised  prem- 
iBes  and  transfers  the  lease  to  him,  may  be  estopped  to  dispute 
the  line  thus  designated,  where  the  purchaser,  relying  upon  It  in 
good  faith,  built  a  fence  thereon,  maintained  it  for  17  years* 
cleared  and  occupied  the  land  on  his  side  of  the  fence,  and  after- 
ward purchased  the  fe< 

Appeal  from  the  district  court  for  Red  Willow  cottnty: 
KoDKRT  O.  Orr,  Judge.    Affirmed. 

B.  F.  Butler  and  C.  E.  Eldred,  for  appellant 
W.  8.  Morlan  and  J.  L.  Rice,  contra. 

Rose,  J. 

The  action  is  ejectment.  The  parties  are  owners  of  ad- 
iomiuo:  farms  in  Red  Willow  county.  A  part  of  the  boun- 
dary line  between  their  possessions  is  in  dinpute.  Plaintiff 
clainL>^  a  short,  narrow  strip  of  land  o((  upied  by  defi^ndant, 
alleges  he  has  a  legal  estate  therein,  nnd  that  he  is  entitlcHl 
to  poHsession  thereof.  The  answer  is  a  p^eiieral  denial. 
Prom  a  judgment  in  favor  of  defendant,  plaintiff  has  ap- 
pealed. 

1.  In  the  admission  of  evidence  aiid  in  the  histructions 
to  the  jury,  the  trial  court  recognized  tlie  rij^ht  of  defend- 
ant, under  his  general  denial,  to  prove  facts  showing  that 
plaintiff  was  estoppe^l  to  question  tln^  line  which  marked 
the  controverted  boundary  of  the  disputed  s^trip  occupied 
hy  defendant.  In  these  respects  the  rulinnfs  are  challenged 
as  erroneous,  because  estopi)el  was  not  specially  pleaded. 
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Waa  it  proper  to  prove  an  estoppel  under  a  general  denial? 
There  is  specific  l^islation  on  the  subject  of  pleading  in 
ejectment  The  code  declares:  "In  an  action  for  the  re- 
covery of  real  property,  it  shall  be  sufficient,  if  the  plain- 
tiff state  in  his  petition  that  he  has  a  legal  estate  therein, 
and  is  entitled  to  the  possession  thereof."  Code,  sec.  626. 
"It  shall  be  sufficient  in  such  action,  if  the  defendant  in 
his.  answer  deny,  generally,  the  title  alleged  in  the  peti- 
tion."   Code.  sec.  627. 

A  text-writer  on  Ejectment  says:  ^'Where  special  plead- 
ing is  not  allowed,  the  defendant,  in  support  of  his  pos- 
session, may  give  in  evidence  any  matter  which  would  have 
operated  as  a  bar  if  pleaded  by  him  by  way  of  estoppel  to 
a  real  action  brought  for  the  recovery  of  the  same  prem- 
ises.'-    Tyler,  Ejectment  and  Adverse  Enjoyment,  p.  465. 

In  Franklin  v.  Kelley,  2  Neb.  79,  118,  this  court  said : 
"It  is  undoubtedly  true  that  the  theory  of  the  system  of 
pleading  under  the  code  generally  is  that  the  facts  neces- 
sary to  constitute  a  cause  of  action  or  defense  shall  be 
stated.  But,  in  respect  of  actions  for  the  recovery  of  real 
property,  another  rule  has  been  adopted.  Why  this  is  so 
is  not  very  clear.  It  may  be  because,  as  two  trials,  of 
course,  are  given  in  that  class  of  actions,  the  parties  are 
supposed  to  learn,  from  what  is  shown  on  the  first,  what 
will  be  in  issue  on  the  final  trial.  But,  whatever  the  rea- 
son, it  is  apparent  that  in  this  class  of  actions,  as  also  in 
cases  of  replevin,  the  facts  need  not  be  stated.  That  being 
the  rule  of  pleading  contained  in  the  code,  we  have  only  to 
enforce  it  here."  This  language  was  approved  in  Stale)/ 
V.  Housel,  35  Neb.  160,  wherein  it  is  held  that  defendant, 
under  a  general  denial,  may  prove  any  fact  which  will 
defeat  the  plaintiff's  cause  of  action,  and  that  the  rule 
established  by  the  code  is  not  changed  by  language  of  a 
different  imiwrt  in  Uppfalt  v.  Nelson^  18  Neb.  533,  a  case 
herein  cited  by  plaintiff.  Under  the  general  denial  pleaded 
by  defendant,  therefore,  proof  showing  that  plaintiff's  as- 
sertion of  title  was  defeated  by  estoppel  was  properly  ad- 
noiitted  in  evidence  and  considered  by  the  jury. 
6 


r 
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2,  Wm  the  defense  of  estoppel  proved?  The  record  con- 
tains evidence  tending  to  show  the  following  facts,  most  of 
which  are  undisputed:  The  land  in  controversy  was  form- 
trly  school  land.  Under  a  lease  from  the  state  plaintiff 
formerly  had  an  interest  in  the  tract  owned  and  occupied 
}>y  defendant.  At  the  same  time  defendant  had  a  similar 
interest  in  the  land  now  owned  and  occupied  by  plaintiflF. 
The  intf^rests  thus  acquired  by  lease  from  the  state  were 
exchsDged  by  plaintiff  and  defendant  in  1893,  each  taking 
poKsa«58lon  of  the  tract  which  had  been  leased  by  the  other. 
When  they  were  negotiating  for  the  exchange,  they  went 
upon  the  premises  for  the  purpose  of  determining  the 
boundary  line  between  the  leased  tracta  Plaintiff  pointed 
it  outj  and  soon  thereafter  defendant  built  a  fence  on  it. 
During  the  following  spring  defendant  employed  men,  and 
with  them  cut  the  timber  and  grubbed  the  brush  on  his  side 
clear  np  to  the  fence.  Relying  on  the  line  thus  established, 
lie  bought  from  the  state  the  land  held  by  him  under  the 
exchanf;ed  lease,  paid  for  the  same,  and  procured  a  deed 
therefor.  He  kept  up  the  fence  in  the  same  place,  and  has 
used  tlie  land  on  his  side  of  it  without  interruption  ever 
since,  a  period  of  17  years.  In  the  meantime  pLaintiff  oc- 
cupied the  land  on  the  other  side  of  the  fence  under  a  lease 
or  deed.  Until  the  beginning  of  this  suit  plaintiff  did  not 
dispute  the  boundary  pointed  out  by  him  and  relied  upon 
by  defendant.  Tl  ese  facts,  if  established,  constitute  an 
eBto]^pei  binding  on  plaintiff.  Clark  v.  Thornburg,  66  Neb. 
717;  Merriwether  v.  Larmon,  3  Sneed  (Tenn.)  447; 
Spears  v.  Walker,  1  Head  (Tenn.)  166;  Ward  v.  Middleton, 
124  8.  W.  (Ky.)  S2S;  Allyn  v.  Schultz,  5  Ariz.  152;  Seherg 
V.  lowfj  Trust  d  Savings  Bank,  141  la.  99;  Rowell  v.  Weine- 
ma  mi,  11!)  la,  256;  Parrish  v.  Williams,  79  S.  W.  (Tex.) 
1007;  Ohirk  v,  Hindman^  46  Or.  67;  Thompson  v.  Borg,  90 
Minn.  209.  Plaintiff  admitted  that  the  exchange  of  leases 
was  made  in  the  fall  of  1893,  that  defendant  built  his  fence 
the  next  spring  and  kept  it  in  the  same  place  thereafter, 
and  that  defendant  has  claimed  and  occupied  the  land  on 
his  side  of  the  fence  ever  since.    The  issue  of  estoppel  and 
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the  evidence  thereon  were  properly  considered  by  the  jury 
with  other  questions  of  fact,  including  adverse  possession. 
There  was  a  general  verdict  in  favor  of  defendant.  Upon 
a  consideration  of  the  whole  case,  it  seems  clear  that  no 
other  conclusion  could  have  been  reached,  in  view  of  the 
rules  of  law  stated  and  the  evidence  applicable  to  the 
question  of  estoppel. 

The  judgment  will  therefore  be  affirmed  witliout  a  dis- 
cussion of  other  assignments  of  error. 

Affirmed. 

Barnes,  Sedgwick  and  Hameb,  JJ.,  not  sitting. 


Mark  J.  Ryan,  appellee,  v.  Continental  Casualty 
Company,  appellant. 

Piled  June  16,  1913.    No.  17,199. 

1.  Appeal:  Findings:    Review.    On  appeal,  a  special  finding  of  fact  by 

a  jury  will  not  be  disturbed  unless  clearly  wrong. 

2.  Insurance:  Constbuction  of  Policy:   Recovery.    In  a  suit  on  a  $500 

accident  insurance  policy  providing  that,  if  the  injury  causing 
the  loss  results  wholly  or  in  part  from  the  intentional  act  of  in- 
sured or  of  any  other  person,  the  insurer's  liability  shall  be  one- 
flfth  of  the  amount  otherwise  payable,  plaintiff's  recovery  Is 
limited  to  $100,  where  the  uncontradicted  evidence  shows  that 
assured  was  intentionally  struck  in  the  face  by  another  person, 
who  did  not  intend  to  kill  him,  and  that  assured  fell  backward, 
striking  his  head  on  the  pavement  and  fatally  fracturing  his 
skull;  the  injury  to  his  face  by  the  initial  blow  not  being  serious 

Appeal  from  the  district  court  for  Hall  county.    JamI':s 
N.  Paul,  Judge.    Reversed  ivith  directions. 

M.  P.  Cornelius,  Harrison  &  Prince  and  Manton  Mav- 
erick, for  appellant. 

Arthur  G.  Abbott  and  0.  A.  Abbott,  contra. 
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Rose,  J. 

This  is  an  action  to  recover  |500  on  an  accident  insur- 
ance policy  (lat(»(l  January  29,  1909.  Thomas  P.  Ryan,  as- 
sured, died  December  25,  1909.  His  brother,  Mark  J- 
Ryan,  plaintiff,  liad  been  named  in  the  policy  as  the  bene-* 
ficiary.  Defendant  offered  to  confess  judgment  for  |100, 
and  pleaded  two  defenses  to  the  remainder  of  plaintiff's 
claim:  (])  Assured  was  intoxicated  when  the  injurj^  re- 
sulting in  his  deatli  was  inflicted,  and  for  that  reason  de- 
fendant is  not  liable  for  more  than  flOO  under  the  terms 
of  the  insurance  contract.  (2)  The  injury  causing  the 
death  of  assured  resulted  wholly  or  in  ijart  from  the  in- 
tentional act  of  anothpr  person,  a  risk  liinited  by  the  policy 
to  one-fifth  of  the  insurance  otherwiwt^  payable.  From 
judgment  on  the  verdict  of  a  juiy  in  favor  of  plaintiff  for 
iif500,  defendant  lias  api)ealed. 

1.  The  evidence  of  assured's  intoxicatinn  at  the  time  of 
the  injurj^  is  very  meager.  This  conclusiun  is^  reached  after 
an  examination  of  tlie  evidence  withnnt  reference  to  the 
abstracts.  The  jury  made  a  special  fin(Iin;i(  that  assui^d 
was  not  intoxicated  when  injured,  and  on  that  issue  there 
is  ample  evidence  to  sustain  their  verdict 

2.  The  question  presented  by  the  otlier  dcfen*^  is  harder 
to  answer.  Under  "Part  V"  of  the  policy,  relating  to 
^^Special  Acctident  Indemnities,"  the  following  pruvisiDns 
are  found  :  "In  any  of  the  losses  coven'<l  by  this  i>o]icy  (1) 
where  the  injury  causing  the  loss  result^i!  wholly  or  in  part 
from  voluntary  exposure  to  unnecessary  fbuigcr  or  obviouj?: 
risk  of  injury,  or  from  the  intentional  act  of  the  insured  or 
of  any  other  ijcrson  (assaults  committed  upon  the  insured 
for  the  sole  purpose  of  burglary  or  robbery  excepted); 
*  *  *  then  in  all  cases  referred  to  in  this  paragraph  B 
of  Part  V  the  amount  payable  shall  be  one-fifth  of  the 
amount  which  otherwise  would  be  ]:>ayal)le  under  this 
policy,  anything  in  this  policy  to  the  contrary  notwith- 
standing, and  subject  otherwise  to  aJl  the  conditions  in  this 
policy  contained.'* 
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Defendant  argues  that  within  the  meaning  of  the  policy 
'*the  injury  causing  the  loss"  resulted  "wholly  or  in  part" 
from  "the  intentional  act"  of  a  person  other  than  insured, 
that  this  fact  is  shown  by  uncontradicted  evidence,  and 
that  consequently  one-fifth  of  the  amount  otherwise  pay- 
able, or  flOO,  is  the  limit  of  recovery.  During  the  evening 
of  December  24,  1909,  assured  was  engaged  in  performing 
the  duties  of  his  employment  as  a  helper  on  the  stage  in 
the  opera  house  at  Wood  River.  After  tlie  performance,  as 
late  as  1  or  2  o'clock  the  next  morning,  he  was  in  that  city 
on  the  sidewalk  in  front  of  a  public  telephone  office  with 
one  of  the  showmen  and  Charles  Thompson.  Witnesses 
who  were  in  the  telephone  office  at  the  time  heard  some  of 
the  remarks  and  saw  what  occurred.  Thompson  exclaimed, 
"I  can  lick  you,"  and  struck  from  his  shoulder,  hitting  asr 
sured  in  the  face.  The  latter  fell  backward,  fracturing  his 
skull  on  the  pavement.  Thompson  and  the  showman  gave 
him  immediate  attention,  helped  him  to  his  feet,  and  took 
him  to  a  railway  station  a  short  distance  away,  where  he 
died.  The  blow  struck  by  Thompson  did  not  seriously  in- 
jure ajssured's  face.  Death  was  caused  by  the  injury  on 
the  back  of  his  head.  Thompson  intended  to  strike  assured. 
The  evidence  of  these  facts  is  uncontradicted.  An  inten- 
tion on  the  part  of  Thompson  to  kill  assured  is  not  shown. 

Under  these  facts  can  a  recovery  in  excess  of  ?100  be 
sustained  without  disregarding  the  terms  of  the  jyolicy? 
Defendant  admits  that  decedent  was  insured  against  what 
actually  occurred,  but  insists  that  its  liability  was  limited 
by  the  contract  to  one-fifth  of  the  face  of  the  policy.  Plain- 
tiff argues  that,  since  there  is  no  proof  of  an  intention  on 
the  part  of  Thompson  to  kill  assured,  his  death  was  an 
accident  entitling  the  beneficiary  to  a  full  recovery.  In 
this  connection  it  is  contended  by  plalntitT  that  the  words 
"wholly  or  in  part,"  as  they  appear  in  the  clause,  "where 
the  injury  causing  the  loss  results  wholly  or  in  part  from 
voluntary  exposure  to  unnecessarj^  danger  or  obvious  risk 
of  injury,"  refer  alone  to  the  "exposure"  and  tlie  "risk" 
mentioned  in  the  clause  in  which  they  are  used,  and  do  not 
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modify  "intentional  act"  The  context,  the  grammatical 
construction,  and  the  use  of  the  disjunctive  "or"  between 
prepositional  phrases  which  relate  to  the  same  subject  con- 
demn plaintiff's  interpretation.  It  is  clear  that  the  words 
"wholly  or  in  part"  have  the  same  relation  to  "intentional 
act"  as  they  have  to  "voluntary  exposure"  and  to  "obvious 
risk."  The  words  "wholly  or  in  part"  cannot  be  disre- 
garded in  their  relation  to  "intentional  act."  No  other  con- 
struction is  permissible.  The  inquiry  is  therefore  reduced 
to  this :  Did  the  death  of  assured  result  wholly  or  in  part 
from  the  intentional  act  of  Thompson? 

To  sustain  the  proposition  that  the  injury  causing  the 
death  of  assured  "resulted  from  the  sidewalk  blow,  and  not 
from  Thompson's  intentional  act,"  plaintiff  cited  a  num- 
ber of  cases  to  which  reference  follows:  In  RaiUoay  Offi- 
ciah  &  Employees  Accident  Ass^n  v,  Drummond,  56  Neb. 
235,  the  policy  provided  that  the  insurer  "shall  not  be 
liable  for  injuries  resulting  from  the  intentional  acts  of 
the  insured  or  any  other  person,  or  death  resulting  from 
such  acts."  The  policy,  so  far  as  the  report  shows,  con- 
fined no  provision  that,  where  the  injury  causing  the  loss 
results  wholly  or  in  part  from  the  intentional  act  of  the 
assured  or  of  any  other  jierson,  the  assurer's  liability  shall 
be  one-fifth  of  the  amcmnt  otherwise  payable.  Assured 
was  shot  by  a  highwayman  under  circumstances  indicating 
that  the  assassin's  pistol  was  accidentally  discharged.  The 
terms  of  the  policy  and  the  facts,  therefore,  differ  in  ma- 
terial respects  from  those  in  the  present  case.  Other  cases 
cited  by  plaintiff  are:  Richards  v.  Travelers  Ins,  Co.,  89 
Cal.  170;  Utter. v.  Travelers  Ins.  Co.;  65  Mich.  545;  Manu- 
facturers Accident  Indemnity  Co.  v.  Dorgan,  58  Fed.  945; 
Crandal  v.  Accident  Ins.  Co.,  27  Fed.  40;  Accidefit  Ins.  Co. 
V.  Crandal,  120  U.  S.  527.  Each  of  these  cases  is  dis- 
tinguishable from  the  present  one,  either  in  the  terms  of 
the  policy  or  in  the  facts. 

As  already  stated,  Thompson  said,  "I  can  lick  you,"  and 
struck  assured  in  the  face,  the  latter  falling  backward  and 
fatally  fracturing  his  skull  on  the  pavement.     The  in- 
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tention  to  strike  is  shown  without  contradiction.  How 
can  it  be  said  that  the  injury  causing  the  death  of  assured 
did  not  result  wholly  or  in  part  from  the  intentional  act  of 
Thompson  in  striking  him?  Except  for  the  blow  in  the  face 
he  would  not  have  fallen  and  the  injury  causing  his  death 
would  not  have  occurred.  For  the  injury  resulting  in  the 
loss  in  this  case,  the  policy,  under  the  uncontradicted  evi- 
dence, made  provision  for  payment  of  one-fifth  of  the 
amount  otherwise  payable.  This  conclusion  is  supported 
by  the  reasoning  in  analogous  cases.  Mossop  v.  Gonti- 
nental  Casualty  Co.,  137  Mo.  App.  399, 118  S.  W.  680;  Carr 
V.  Pacific  Mutual  Life  Ins.  Co.,  100  Mo.  App.  602,  75  S.  W. 
180;  Shader  v.  Railway  Passenger  Assurance  Co.,  66  N.  T. 
441;  Furry^s  Adm'r  v.  General  Accident  Ins.  Co.^  80  Vt. 
526,  68  Atl.  doo;  Fidelity  &  Casualty  Co.  v.  Smith,  31  Tex. 
Civ.  App.  Ill,  71  S.  W.  391;  Travelers  Protective  Ass'n  v. 
Weil,  40  Tex.  Civ,  App.  629 ;  Matson  v.  Travelers  Ins.  Co., 
93  Me.  469,  45  Atl.  518.  It  follows  that  the  judgment  is 
reversed,  with  directions  to  the  district  court  to  enter  a 
judgment  in  favor  of  plaintiff  for  f  100 ;  the  costs  in  both 
courts  to  be  taxed  to  him. 

Reversed. 

Barnes,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


State  op  Nebraska,  plaintiff,  v.  Woodruff  Ball  bt  al., 

defendants. 

Piled  June  16,  1913.    No.  16,050. 

K«w  Trial:  CkMTS.  Defendant  was  awarded  a  new  trial  for  newly 
dificovered  evidence  on  condition  that  he  pay  the  costs  of  all  new 
witnesses  produced  by  him  in  any  event.  Held,  That  such  con- 
dition was  improperly  Imposed,  and  on  judgment  in  favor  of 
defendant  all  of  the  costs  were  properly  taxed  against  plalntlfT. 

Opinion  on  motion  for  rehearing  and  to  retax  costs  of 
case  reported  in  93  Neb.  358.    Molion  overruled. 
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FAWCBTT,  J. 

Judgment  was  rendered  and  opinion  filed  March  14, 
1913,  93  Neb.  358,  Plaintiff  has  filed  motion  for  a  new 
trial  and  to  retax  costs.  Upon  due  consideration  of  the  mo- 
tion for  a  new  trial,  the  same  is  overruled. 

There  have  been  two  trials  in  this  case.  Upon  the  first 
trial  the  judgment  was  in  favor  of  plaintiff.  90  Neb.  307. 
A  motion  for  a  new  trial  was  filed  and  granted  March  12. 
1912,  on  the  ground  of  newly  discovered  evidence.  Upon 
consideration  of  the  motion  it  was  ordered:  "That  said 
motion  be,  and  the  same  hereby  is,  sustained  on  condition 
that  said  defendant  pay  the  costs  of  all  new  witnesses  pro- 
duced by  him  in  aiiy  event."  The  case  was  then  referred 
to  a  referee  to  take  additional  testimony  and  report  find- 
ings of  fact  and  conclusions  of  law.  The  report  of  the 
referee  was  favorable  to  defendant,  and  upon  due  consid- 
eration the  report  was  approved  and  judgment  entered  ac- 
cordingly. The  clerk  taxed  all  of  the  costs  against  the 
plaintiff.  Plaintiff  now  urges  that  under  the  order  of 
March  12, 1912,  the  costs  of  all  new  witnesses  produced  by 
defendant  should  be  taxed  to  him.  The  defendant  urges 
that  our  order  of  ^farch  12  should  not  have  been  entered, 
and  that  under  the  statute  he  is  entitled  to  recover  his 
costs.  Upon  due  consideration  defendant's  contention  is 
sustained.  Our  order  of  March  12,  1912,  is  therefore  va- 
cated and  set  aside,  and  plaintiff's  motion  to  retax  costs  is 

OVEBBULED. 

LEtTON,  J.,  not  sitting. 
Boss,  J.,  dissents. 


Btlvan  M.  Payne,  appellee,  v.  George  H.  Rissbe  et  al,, 

appellants. 

Filed  June  16,  1913.    No.  17,229. 

Appeal:    Revkrsal.     A  verdict  which   is  unsupported   by   any   com 
petent  evidence  is  insufficient  to  sustain  a  Judgment  based  thereon. 
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Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Reversed  and  dismissed. 

r     D.  J.  Flaherty  and  George  H.  Risser,  for  appellanta 

J.  A.  Brovm,  contra. 

Pawcbtt,  J. 

This  action  originated  in  justice  court.  From  a  judg- 
ment of  the  district  court  for  Lancaster  county,  in  favor  of 
plaintiff,  defendants  appeal. 

The  petition  in  the  district  court  alleged  that  defendant 
Bisser,  jwlice  judge  of  the  city  of  Lincoln,  defendant  Rhode, 
health  officer  of  the  city,  and  defendant  Paine,  president  of 
the  Lancaster  County  Humane  Society,  in  the  month  of 
May,  1909,  "entered  into  an  unlawful  conspiracy  against 
the  plaintiff,  and  wickedly,  wilfully,  maliciously  and  unlaw- 
fully conspired  together  with  the  intent  and  for  the  pur- 
pose of  destroying  the  property  of  the  plaintiff;"  that  on 
the  20th  of  that  month  plaintiff  was  leading  a  horse  on 
Tenth  street  when  defendants  Risser  and  Rhode,  and  other 
persons  to  plaintiff  unknown,  came  out  of  the  police  station 
"with  guns  and  revolvers,  and  surrounded  the  plaintiff  and 
his  said  horse,"  and  that  defendant  Paine,  pretending  to 
act  under  and  by  virtue  of  his  position  as  president  of  the 
humane  society,  and  defendant  Rhode,  pretending  to  act 
under  and  by  virtue  of  the  order  and  direction  of  defend- 
ant Paine,  "and  acting  in  pursuance  of  said  unlawful  con- 
spiracy, so  entered  into  as  aforesaid,"  took  the  horse 
from  the  possession  of  plaintiff,  and  then  and  there  shot 
and  killed  him.  The  answer  consists  of  an  objection  to  the 
jurisdiction  of  the  district  court  for  the  reason  that  no 
judgment  was  entered  in  justice  court,  and  a  general 
denial. 

The  objection  to  jurisdiction  was  properly  overruled. 
While  the  judgment  entered  by  the  justice  was  not  in  pre- 
cisely the  usual  form  and  was  not  accurately  worded,  we 
think  it  was  sufficient. 
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The  fourth  assignment  of  error  is  that  the  verdict  is  not 
sustained  by  the  evidence.  This  assignment  goes  to  the 
real  merits  of  the  case,  and  is  the  only  one  necessary  to  be 
considered.  The  evidence  shows  that  the  horse  had  been 
tied  to  a  piece  of  2  by  4 ;  that  she  became  frightened  ajid 
pulled  back,  pulled  the  piece  of  2  by  4  off,  and  started 
to  run  with  it  dangling  to  the  tie  strap;  that  it  swung 
around  and  penetrated  one  of  her  thighs  above  the  stifle,  on 
the  inside,  making  a  hole  about  nine  inches  in  depth. 
Plaintiff  then  took  her  to  a  barn,  where  she  waa  treated 
by  Doctor  Reeves,  a  veterinarian.  She  remained  under  his 
treatment  for  about  three  weeks.  The  doctor  testified  that, 
when  plaintiff  came  for  the  mare,  "I  told  Payne  it  would 
be  hard  for  her  to  travel,  and  that  he  had  better  take  her 
home  in  a  wagon,  but  Payne  thought  he  had  better  take  her 
out  a  short  distance  and  leave  her.  I  told  Payne  that  if  he 
would  get  her  in  a  pasture  where  she  could  get  green  grass 
it  would  be  better  for  her  than  dry  feed.  I  thought  the 
mare  had  improved,  and  that  her  chances  of  recovery  were 
good.  I  did  not  think  the  wound  had  affected  the  mare  for 
breeding  pui'poses.  I  thought  if  the  mare  recovered  en- 
tirely she  would  be  worth  |120  or  |125  or  something  like 
that."  On  cross-examination  he  testified:  "If  the  mare 
recovered  she  would  be  worth  as  much  aa  she  ever  was;  if 
she  did  not  recover  she  would  not  be  worth  anything — she 
would  die."  Plaintiff  testified  that  the  barn  where  the 
mare  was  being  treated  was  less  than  a  block  from  the 
police  station ;  that  on  the  day  she  was  killed  he  was  lead- 
ing her  home;  that  while  opposite  the  police  station  Judge 
Risser  came  out  and  stopped  him  and  sent  for  defendant 
Paine;  that  when  Paine  arrived  he  said  the  mare  should  be 
killed,  and  defendant  Rhode  killed  her.  When  ijiterro- 
gated  as  to  her  value,  lie  testified :  "I  base  my  valuation 
on  the  market  value  and  what  she  was  worth  to  me,  and  I 
would  put  her  at  $125.  The  mare  was  eight  years  old  past. 
She  was  worth  $125  to  me.  I  do  not  think  she  would  sell 
for  f  125  in  her  condition ;  but  then  we  would  have  to  wait 
and  see  how  she  would  come  out    She  was  worth  that  to 
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me.    I  don't  know  what  she  would  sell  for."    He  also  tes- 
tified that  there  were  no  bones  broken.    Plaintiff  called  his 
brother-in-law,  E.  C.  Graves,  as  a  witness.     He  testified: 
"I  never  saw  the  mare  after  she  was  hurt.    The  nature  and 
extent  of  the  injury  would  affect  the  market  value.    She 
would  l)e  worth  |125,  assuming  that  she  would  get  well." 
J.  E.  Graves,  brother  of  the  preceding  witness,  testified 
that  the  mare  was  worth  f  125  before  she  was  injured;  that, 
"if  she  would  recover  from  tlie  injury  so  that  she  could  do 
the  same  work  she  did  before,  she  would  be  worth  |125." 
This  was  the  only  evidence  offered  by  plaintiff  as  to  the 
value  of  the  mare  at  the  time  she  was  killed.    Upon  that 
question,  it  was  no  testimony  at  all.    Plaintiff  and  all  of 
his  witnesses  coupled  with  their  valuation  of  |125  the  con- 
dition that  she  would  be  worth  that  sum  "if  she  recovered," 
or,  as  the  doctor  put  it,  if  she  "recovered  entirely."    As 
against  this  testimony,  defendants  introduced  eight  wit- 
nesses who  testified  that  the  mare  in  her  then  condition  had 
no  value  at  all.    As  against  the  doctor's  testimony  that  he 
thought  the  mare's  ciiances  of  recovery  were  good,  seven 
witnesses  testified  tliat  in  their  judgment  she  could  never 
have  recovered;  and  two  or  three  other  witnesses  testified 
to  facts  in  relation  to  her  condition  which  strongly  cor- 
roborate this  testimony.    There  is  a  total  failure  of  evi- 
dence to  show  that  the  mare  was  of  any  value  at  the  time 
she  was  killed.    Slie  was  so  badly  crippled  that  on  the  day 
she  was  shot,  which  was  about  three  weeks  after  she  was 
injured,  she  walked  on  three  legs,  was  weak  and  reduced 
in  flesh,  and  had  other  sores  on  her  hip  and  body,  the  re- 
sult doubtless  of  her  struggles  in  the  barn.    This  is  not  a 
case  where  a  verdict  should  be  sustained  on  the  ground 
that  it  was  rendered  upon  conflicting  evidence.    The  ver- 
dict is  so  clearly  without  any  competent  evidence  to  sustain 
it  that  it  should  not  be  permitted  to  stand. 

The  allegation  in  the  petition  that  defendants  entered 
into  a  conspiracy  to  destroy  plaintiff's  property  is  not 
worthy  of  serious  consideration.  On  the  contrary,  the  evi- 
dence shows  that  they  acted  in  the  utmost  good  faith,  in 
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the  performauce  of  what  they  believed  to  be  their  official 
duty,  and  they  should  not  be  further  harassed. 

Plaintiff's  case  is  so  clearly  without  merit  that  the  judg- 
ment of  the  district  court  is  reversed  and  the  ajction  dis- 
missed. 

Reversed  and  dismissed. 

Letton,  Rose  and  Hamer,  JJ.,  not  sitting. 


Lucia  R.  Dillenbach,  appellee,  v.  Sylvestbe  S.  Snyder, 

appellant. 

Filed  June  16,  1913.    No.  17,245. 

1.  Errors  assigned,  but  not  shown  in  the  abstract,  will   not  be  con- 

sidered. 

2.  Appeal:    Conflicting  Evidence.     A  verdict  based  upon  conflicting 

evidence,  and  approved  by  the  trial  court,  will  not  be  disturbed, 
unless  manifestly  wrong. 

Appeal  from  t^e  district  court  for  Adams  county : 
Harry  S.  Dungan,  Judge.    Affirmed. 

John  O.  Steve)} 8 y  for  appellant. 

J.  W.  James  and  H.  F.  Favinger,  contra. 

Fawceit^,  J. 

This  action  was  instituted  in  the  district  court  for 
Adams  c(mnty  to  recover  money  delivered  to  defendant's 
agent  in  connection  with  w^hat  plaintiff  contends  was  a 
proposal  to  purcliase  certain  real  estate  in  the  city  of  Hast- 
ings. From  a  verdict  and  judgment  in  favor  of  plaintiff, 
defendant  apjieals. 

The  substance  of  the  petition  is  that  plaintiff,  being  de- 
sirous of  purcliasiufi:  some  residence  property,  visited  the 
oflBce  of  Higinbotham  &  Pickens,  real  estate  agents,  and 
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requested  the  senior  member  of  the  firm  to  show  her  some 
residence  proi>erty.  He  showed  her  the  property  of  de- 
fendanty  and  told  h^  the  price  thereof  was  |4,600.  She 
declared  her  willingness  to  take  the  property  at  that  price, 
and  left  with  the  agent  a  certificate  of  deposit  for  $900,  the 
agent  giving  her  a  receipt  which  recited  the  purchase  price, 
the  amounts  and  the  dates  of  the  different  payments,  and 
that  the  proposition  was  subject  to  the  approval  of  the 
owner,  the  defendant  in  this  action;  that  this  was  done 
June  2,  1909 ;  that  at  8  o^clock  the  next  morning  she  with- 
drew her  offer  to  purchase,  and  so  notified  the  agent  and 
demanded  a  return  of  her  certificate  of  deposit;  that  the 
agent  cashed  the  certificate  and  turned  the  money  over  to 
defendant;  that  before  the  trial  the  defendant  sold  and  con- 
veyed the  property  to  a  third  party.  The  answer  admits 
the  agency  of  Higinbotham  &  Pickens ;  that  appellee  was 
desirous  of  purchasing  property;  that  she  examined  the 
property  of  defendant;  that  defendant  had  later  sold  the 
property  for  f4,100,  and  denies  all  other  allegations  in  the* 
petition.  It  then  alleges  that  on  June  2  plaintiff  agreed  to 
purchase  the  property  for  $4,600,  and  as  a  part  of  the  pur- 
chase money  paid  $900  to  the  agents;  that  on  the  same 
evening  the  agents  informed  defendant  of  the  sale,  and  he 
thereupon  approved  and  accepted  the  terms  of  tlie  sale  and 
the  said  sum  of  $900 ;  that  he  was  ready,  able  and  willing 
to  convey  the  proi)erty  to  plaintiff,  and  on  the  1st  of  Sep- 
tember, 1909,  tendered  to  plaintiff  a  deed  to  tlie  property, 
but  she  refused  to  comply  in  any  manner  with  the  condi- 
tions of  the  contract,  and  has  never  since  offered  or  ten- 
dered performance  of  the  same;  "that  by  her  conduct  she 
forfeited  her  right  to  have  paid  back  to  her  said  f  900."  The 
reply  was  a  general  denial. 

We  think  the  issues  in  this  case  are  well  stated  by  coun- 
sel for  defendant  in  his  brief:  "To  simplify  the  proposi- 
tion, in  my  opinion,  the  only  question  is :  Did  tlie  api)ellee 
purchase  the  real  estate  described  in  the  petition?"  Plain- 
tiff testified^  in  substance,  that,  when  she  ^^'ent  witli  the 
agent  on  June  2  to  look  at  defendant's  place,  the  agent  told 
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her  the  price  was  cash,  and  she  told  him  she  could  not 
pay  cash,  hut  would  make  him  this  oflfer:  That  she  would 
give  $900  cash,  |1,900  July  1,  and  |1,800  September  1; 
that  the  agent  said  he  would  take  the  $900,  but  would 
have  to  get  the  owner's  approval ;  that  she  thereupon  gave 
him  the  |900  certificate,  and  he  gave  her  the  receipt.  The 
receipt  reads:  **nastings,  Neb.,  June  2d,  1909.  Received 
from  Miss  Lucia  R.  Dillenbach  nine  hundred  dollars  on 
purchase  of  S.  S.  Snyder  pr(>i>erty  on  7th  St.  between 
Hastings  &  Denver  Ave.  at  |4,600  Bal  to  be  paid  1900 
July  1st,  09  and  balance  1800  Sept.  1,  '09  at  which  time 
IK)8session  to  bo  given.  Subject  to  aproval  of  S.  S. 
Snyder.  (Signed)  Higinbotham  &  Pickens,  Agents."  It 
is  apparent  that  up  to  this  point  the  minds  of  the  parties 
had  not  met  in  a  completed  contract.  The  most  that  can 
be  claimed  for  the  receipt  given  by  the  agent,  which 
is  the  only  written  evidence  of  what  was  done,  is  that 
plaintiff  submitted  to  defendant  through  his  agents  n 
proposal  to  purchase  his  residence  property  for  the  sum 
stated  and  upon  the  terms  named  in  that  receipt ;  that  this 
proposal  was  subject  to  the  approval  of  defendant  The 
only  disputed  question  of  fact,  therefore,  is :  Did  the 
plaintiff,  before  slie  was  advised  of  the  acceptance  of  this 
offer,  distinctly  and  unqualifiedly  withdraw  the  same? 
Upon  this,  the  evidence  is  in  sharp  conflict.  The  jurj- 
found  in  favor  of  the  plaintiff,  and  thereby  found  that  the 
withdrawal  of  the  offer  was  made  before  notice  wa*s  given 
of  its  acceptance,  and  that  therefore  no  completed  con- 
tract w«ns  ever  entered  into  between  the  parties.  This  be 
ing  true,  tlie  plaintiff  was  entitled  to  a  return  of  her 
money  with  interest,  as  found  by  the  jury. 

Complaint  is  made  of  certain  instructions  given  by  the 
court.  The  appeal  was  lodged  in  this  court  and  abstract 
and  briefs  filed  during  the  time  that  the  law  and  the  rules 
of  this  court  in  relation  to  abstracts  were  in  full  force  and 
effect.  In  No,  19  of  the  rules  it  was  provided  that,  in  the 
preparation  of  abstracts,  "where  no  objection  is  made  to 
the  giving  or  refusing  of  any  instruction,  omit  all,  but. 
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where  there  is  objection  as  to  the  giving  or  refusal  to  give 
any  instruction  or  instructions,  set  out  the  whole  charge, 
pointing  out  specifically  the  instructions  excepted  to." 
This  requirement  of  the  rules  was  not  followed  in  the 
preparation  of  defendant's  abstract,  only  a  portion  of  the 
court's  charge  being  set  out.  This  assignment  of  error 
will  therefore  be  disregarded.  Complaint  is  made  of  the 
refusal  of  tlie  court  to  give  instructions  1,  2,  3  and  4, 
requested  by  defendant.  As  the  charge  of  the  court  is  not 
set  out,  we  must  assume  that  the  points  covered  by  these 
four  instructions  were  fully  embraced  therein.  In  fact, 
that  portion  of  the  instructions  given  by  the  court,  set  out 
in  the  abstract,  shows  such  to  have  been  the  case. 

Summed  up,  the  case  turns  entirely  upon  a  question  of 
fact,  as  to  which  the  evidence  is  in  conflict.  The  jury  saw 
the  witnesses  upon  the  stand  and  heard  them  testify.  They 
saw  fit  to  give  credit  to  the  evidence  offered  by  plaintiff 
and  to  discredit  that  offered  by  defendant.  No  good  rea- 
son is  shown  why  we  should  say  that  the  jury  were  wrong 

in  so  doing.  AFFIRMED. 

Lbtton,  Rose  and  Hamer,  JJ.,  not  sitting. 


COHN-GOODMAN    COMPANY,    APPELLANT,    V.    MANDELSON    & 

Goldstein,  appellees. 

Filed  Juwb  16,  1913.    No.  17,246. 

1.  Sales:  Condition:  Return  of  Goods.    If  a  manufacturer  sells  goods 

to  a  retail  dealer  with  a  condition  in  the  contract  that  the  dealer 
may  return  anything  that  is  not  entirely  satisfactory,  he  cannot 
complain  if  the  dealer,  upon  receipt  of  the  goods,  makes  a  rea- 
sonable attempt  to  dispose  of  the  same  before  availing  himself  of 
the  condition  of  return. 

2.  Beview.   The  record  examined,  and  found  to  contain  no  prejudicial 

error. 

Appeal  from  the  district  court  for  Otoe  county:    Har- 
vey D.  TttAvis,  jTa)GE.    Affirmed. 
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Fitter  d  Hayimrd  and  Edwin  Zimmerer^  for  appellant. 
Logan  F.  Jackson,  contra. 

PAWCBTT,  t! 

This  action  was  instituted  in  the  district  court  for  Otoe 
county  to  recover  a  balance  of  |187.50,  claimed  to  be  due 
upon  an  account  for  ladies'  suits  and  coats.  Prom  a  ver- 
dict and  judgment  in  favor  of  defendants,  plaintiff  appeals. 

A  number  of  assignments  are  set  out  and  argued  at 
great  length.  We  do  not  deem  it  necessary  to  refer  to 
them,  for  the  reason  that,  as  we  view  the  case,  it  turns 
upon  a  very  simple  proposition. 

Defendants  in  their  answer  allege  that  one  of  the  con- 
ditions of  the  purchase  of  the  goods  in  question  waB  that 
if  they  were  not  satisfactory  defendants  might  return  them 
to  plaintiff.  The  witness  Kennedy,  manager  of  the  ladies' 
department  of  defendants'  store,  testified  to  such  agree- 
ment. In  this  he  was  corroborated  by  two  other  w^itnesses. 
Notwithstanding  the  fact  that  this  testimony  is  uncon- 
tradicted, the  court  submitted  the  question  to  the  jury 
under  an  instruction  that  to  relieve  the  defendants  from 
liability  they  must  have  had  some  substantial  reason  for 
declining  to  retain  any  of  the  goods.  This  was  certainly 
all  that  plaintiff  could  ask.  The  evidence  shows  that  de- 
fendants received  28  coats  and  suits  in  four  consignments, 
the  first  being  shipped  October  28,  tlie  second  November 
4,  the  third  November  6,  and  the  fourtli  November  10, 
1909.  About  two  weeks  later  defendants  returned  14  of 
the  coats  and  suits,  assigning  two  reasons  for  so  doing. 
The  package  arrived  at  plaintiff's  office  on  November  30. 
Upon  receipt  of  the  package  plaintiff  sent  the  goods  to  its 
attorneys  at  Nebraska  City,  and  notified  defendants  that 
the  package  "lias  been  refused  for  the  reason  that  they 
consider  that  the  reasons  for  the  return  do  not  exist."  On 
December  15  defendants  returned  two  more  of  the  coats. 
Upon  receipt  of  this  package,  plaintiff  again  wrote  de- 
fendants refusing  to  accept  the  same.    The  evidence  also 
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shows  that  defendants  mailed  plaintiff  a  check  to  cover 
the  goods  not  returned.  Plaintiff  refused  to  accept  the 
check,  and  retnmed  the  same  to  defendants,  not  because  it 
was  a  personal  clieck,  but  because  it  was  not  in  full  of  ac- 
count. Mr.  Goldstein,  one  of  the  defendants,  testified: 
''That  check  is  still  at  the  disposal  of  plaintiff."  Thus  mat- 
ters stood  at  the  time  of  the  trial.  As  stated  by  counsel 
for  defendants:  "Properly  speaking,  there  is  in  this  case 
no  question  of  rescinding  the  contract.  It  was  the  exer- 
cise, by  the  defendants,  of  the  right  to  return  any  unsatis- 
factory goods."  In  other  words,  defendants  are  not  at- 
tempting to  rescind  the  contract,  but  are  standing  upon 
and  asserting  their  rights  under  it. 

The  fact  that  upon  receipt  of  the  goods  they  did  not  at 
once  return  them,  but  remitted  fop  the  first  consignment 
and  placed  the  other  goods  upon  sale,  and  tried  for  some 
two  or  three  weeks  to  sell  them,  seems  to  us  immaterial. 
If  they,  in  good  faith  (of  which  the  jury  were  the  judges), 
tried  fop  a  reasonable  length  of  time  to  sell  the  goods  and 
found  that  they  were  unable  to  do  so  because  of  certain 
defects  in  their  make-up,  and  for  that  reason  the  goods 
were  unsatisfactory  to  them,  they  should  not  thereby  be 
estopped  from  availing  themselves  of  the  condition  of  the 
contract,  which  was:  "Anything  you  get  from  us  that  is 
not  entirely  satisfactory  you  can  return  it."  If  plaintiff 
saw  fit  to  sell  these  goods  to  defendants  with  such  a  con- 
dition in  the  contract,  it  ought  not  to  complain  because 
defendants  made  a  reasonable  attempt  to  dispose  of  tlie 
goods,  before  availing  themselves  of  the  condition.  A 
check  for  all  goods  sold  is  still  at  plaintiff's  disposal.  It 
agreed  that  defendants,  might  "return  any  unsatisfactory 
goods.".  The  goods  not  sold  were  unsatisfactory  to  de- 
fendants. They  were  all  returned  and  are  now  in  plain- 
tiffs possession.  This  seems  to  be  a  case  where  the  doc- 
trine of  substantial  justice  applies. 

Affirmed. 

Lbtton,  Bosb  and  Hameb,  JJ.,  not  sitting. 
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Abapahoe  State  Bank,  appellant,  y.  Lola  H,  Mo 
Kbnna,  appellee. 

Piled  June  16,  1913.    No.  17,347* 

Appeal:   Record.    The  conditloa  of  the  record,  as  shown  tn  the  opiu* 
Ion,  held  to  contain  no  preji'-'irlal  error* 

Appeal  from  the  district  court  for  Furnas  couDty: 
Robert  0.  Orb,  Judge.    Affirmed. 

Morning  d  Ledwith  and  F,  W>  Byrd^  for  appellant 

W.  fif.  Morlan,  contra, 

Pawchtt,  J. 

Plaintiflf  brought  suit  iu  the  district  court  for  Fumas 
county  to  recover  balance  due  on  a  promis^>ry  note.  The 
defense  relied  upon  by  defendant  is  that  plaintiff  and 
other  creditors  obtained  from  her  a  transfer  of  all  her  prop- 
erty under  an  af^veineot  thnt  sucli  proj^erty,  when  de- 
livered to  one  I^nch,  trustee,  sliould  be  accepted  by  snch 
creditors  in  full  settlement  of  tlieir  demands.  There  was 
a  trial  to  a  jury.  Verdict  and  judgment  tov  defendant^ 
and  plaintiff  appeals. 

The  grounds  relied  n[H>n  in  plaintiff's  brief  for  a  re- 
versal are:  "(1)  That  the  rerdict  is  absolutely  unsup- 
ported by  the  evidence.  (2)  That  the  court  erred  in  giv- 
ing instruction  No.  4,  there  being  no  evidence  tending  to 
establish  any  of  the  questions  of  fact  therein  involved. 
(3)  The  court  erred  in  permitting  the  introduction  of 
the  petition  above  referred  to  in  evidence/-  The  bill  of 
exceptions  contains  15  closely  written  pages  of  testimony^ 
and  a  number  of  exhibits.  The  abstract  of  the  saniCj  omit- 
ting the  conclusions  of  counsel,  is  less  than  one  page. 
None  of  the  exhibits  is  abstracted,  nor  is  the  testimony 
of  the  witnesses  sufficieDtly  set  out  to  give  the  court  any 
fair  understanding  of  tlie  cnse.  We  have  examined  the 
bill  of  exceptions  far  enough  to  show  that  the  abstract 
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does  injustice  to  defendant,  when  it  states:  "There  is 
nothinjr  iu  the  record  except  the  contents  of  the  answer 
written  by  Morlan  that  even  indicates  an  agreement  to 
accept  the  property  of  the  defendant  in  full  discharge  of 
the  debts  due  tlie  creditors."  On  page  14  of  the  bill  of 
exceptions  defendant  testifies  that,  when  plaintiffs  were 
trying  to  induce  her  to  sign  the  trust  deed  of  all  of  her 
property  to  Fincji,  "they  said  if  I  would  sign  that  trust 
deed  they  would  leave  my  property  alone,  and  they 
wouldn't  bother  my  property,  and  I  would  have  some 
money  left."  We  cannot  say  from  the  record  presented 
to  US  that  the  verdict  is  not  sustained  by  the  evidence. 

By  instruction  No.  4,  complained  of,  the  court  instructed 
the  jury :  "If  you  find  from  the  evidence  tliat  the  plain- 
tiff secured  the  execution  of  the  trust  deed  introduced  in 
evidence  through  and  by  representations  that  it  was  to 
defendant's  interest  to  execute  the  same,  and  that  she 
would  be  relieved  the  same  as  if  she  was  adjudged  a  bank- 
rupt, ot  if  it  was  agreed  between  plaintiff  and  defendant 
that  she  should  execute  the  said  trust  deed  and  that  the 
same  should  be  taken  as  payment  of  defendant's  indebted- 
ness, then  your  verdict  should  be  for  the  defendant."  The 
testimony  of  defendant,  quoted  above,  fairly  sustains  the 
allegation  of  her  answer,  and  justified  the  giving  of  in- 
struction No.  4.  The  third  assignment,  that  tlie  court 
erred  in  permitting  the  introduction  of  certain  exhibits, 
cannot  be  considered,  as  neither  the  exhibits  nor  their 
substance  are  set  out  in  the  abstract. 

Plaintiff  having  failed  to  point  out  any  prejudicial 
error,  the  judgment  of  the  district  court  is 

Affirmed. 

Lhiton,  Bobb  and  Hameb,  JJ.,  not  sitting. 
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Henry  R.  Popejoy,  appellee,  v.  Edwin  B.  Bubb, 

APPELIiANT. 

Filed  June  16,  1913.    No.  17,248. 

Appeal:  Affibmancb.  "Where  the  verdict  returned  \a  clearly  right 
and  is  the  only  one  warranted  by  the  evidence,  the  judgment  will 
be  affirmed,  although  errors  may  have  intervened  at  the  trial." 
United  States  Bchool-Fumiture  Co.  v,  8cho(H  District,  66  Neb.  645. 

Appeal  from  the  district  court  for  Webster  county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

Bernard  McNeny^  for  appellant. 

L.  n.  Bladcledge,  contra. 

Fawcett,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Webster 
county  to  recover  the  value  of  two  mares  and  a  mule  colt, 
stolen  from  him  across  the  line  in  Kansas,  which  animals 
he  alleged  were  sold  to  defendant  and  by  defendant  resold 
without  his  knowledge  or  permission,  of  the  alleged  value 
of  $400.  The  answer  was  a  general  denial.  From  a  ver- 
dict in  favor  of  plaintiff  for  ?300  and  judgment  thereon, 
defendant  appeals. 

The  principal  contentions  here  are:  The  identity  of  the 
larger  of  the  two  mares;  that  the  court  erred  in  some  of 
the  instructions  given  upon  its  own  motion  and  in  refusing 
certain  other  instructions  tendered  by  defendant;  errors 
of  the  court  in  the  admission  and  exclusion  of  evidence: 
and  that  generally  the  evidence  is  insufficient  to  sustain 
the  verdict.  We  liave  carefully  examined  the  abstract  pre- 
pared by  defendcint,  and  are  unable  to  see  how,  so  far  as 
the  identity  of  the  animals  in  controversy  is  concerned, 
any  other  verdict  could  be  sustained  than  the  one  returned 
by  the  jury.  On  the  question  of  the  value  of  the  animals, 
the  evidence  is  in  sharp  conflict.  There  is  testimony  in 
the  record  win'cli  would  have  supported  a  larger  verdict. 
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There  is  also  testimony  which  would  have  supported  a 
verdict  for  a  considerably  less  sum.  The  jury  saw  the 
witnesses  upon  the  stand,  heard  them  testify,  and,  under 
the  well-settled  practice,  their  verdict  must  control.  It 
w^onld  sen^e  no  good  purpose  to  discuss  the  rulings  of  the 
court  upon  the  introduction  and  exclusion  of  evidence,  or 
as  to  the  giving  and  refusal  of  instructions,  as  we  do  not 
see  how  the  errors  complained  of  could  have  in  any  man- 
ner changed  the  result.  The  defendant  was  evidently  an 
innocent  victim  of  a  horse  thief,  but  he  seems  to  have  had 
a  fair  trial,  and  must  stand  the  consequences  of  the  fraud 
practiced  upon  him. 

Affirmed. 

Letton,  Rose  and  Hambr,  JJ.,  not  sitting. 


Henry  Gaweka,  Jr.,  v.  State  of  Nebraska. 

Piled  June  16,  1913.    No.  17,826. 

1.  iBdletment   and   Information:     Stjfficiknct.     An    iDformation    or 

complaint  must  charge  ezpUcltly  all  that  is  essential  to  constitute 
the  offense.  It  cannot  be  aided  by  intendment,  nor  by  way  of  re- 
cital or  inference,  but  must  positively  and  explicitly  state  whac 
the  accused  is  called  upon  to  answer. 

2.  :    :    Resisting  Officer.    A  complaint  under  section  30 

or  the  criminal  code  for  resisting  a  municipal  officer  while  at- 
tempting to  make  an  arrest  without  a  warrant,  which  docs  not 
allege  that  the  offense  was  committed  within  the  limits  of  the 
municipality  of  such  officer,  is  fatally  defective. 

Error  to  the  district  court  for  Thayer  county :   Lesije 
G.  HuRD,  Judge.    Reversed. 

Charles  H.  Sloan,  Frank  W.  Sloan,  J.  J.  Burke  and  /.  T. 
McC'Uistion,  for  plaintiff  in  error. 

ftrant  G.  Martin,  Attorney  General,  and  Frank  E,  Ed- 
gerton,  contra. 
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Fawcett,  J. 

Prom  a  conviction  in  the  district  court  for  Thayer 
county,  of  a  misdemeanor  in  resisting  an  officer,  and  a 
fine  of  |1,  the  accused,  whom  we  will  designate  as  defend- 
ant, has  prosecuted  error  to  this  court. 

The  amended  complaint,  under  which  defendant  was 
tried  and  convicted,  charges  that  defendant  "did  unlaw- 
fully and  wilfully  resist,  abuse,  strike,  and  threaten  to  do 
bodily  harm  to  the  said  M.  O.  Weidenheimer,  village  mar- 
shal of  the  village  of  Bruning,  while  the  said  officer  was 
in  the  lawful  performance  of  his  duties  as  village  marshal, 
and  in  the  proper  execution  of  his  office;  said  Henry 
Gaweka,  Jr.,  knowing  said  M.  O.  Weidenheimer  to  be 
village  marshal  of  the  village  of  Bruning,  contrary  to  the 
form  of  statutes,"  etc. 

The  first  point  urged  for  reversal  is  that  the  complaint 
is  insufficient,  in  tliat  it  does  not  allege  where  the  offense 
was  committed,  further  than  to  aver  that  it  was  in  Thayer 
county.  This  point  is  well  taken.  It  is  conceded  that  the 
marshal  did  not  have  a  warrant  for  tlio  arrest  of  defend- 
ant, but  it  is  alleged  in  the  complaint  that  the  arrest  was 
attempted  to  be  made  "for  disturbing  the  peace  and  at- 
tempting to  provoke  an  assault,  same  being  done  in  the 
presence  of  the  said  village  marshal."  As  a  village  mar- 
shal the  officer  would  have  no  authority,  without  a  war- 
rant, to  make  sncli  arrest  (mtside  of  the  limits  of  his  mu- 
nicipality. Tf  he  attempted  to  do  so,  defendant  would  bo 
justified  in  resisting  with  all  reasonable  and  necessary 
force.  It  will  be  obwrved  that  the  complaint  nowhere 
alleges  that  the  offense  was  committed  in  the  village  of 
Bruning,  of  which  the  officer  was  the  marshal.  But  it  is 
said,  the  statement  in  the  com])laint  that  the  marshal  was 
in  thejierformance  of  his  usual  duties  as  marshal  of  said 
village,  and  was  in  the  lawful  execution  of  his  said  office 
as  village  marshal,  in  making  the  arrest,  is  sufficient; 
that  the  officer  could  not  lawfully  arresi^  any  one  outside 
of  the  limits  x)f  his  juH-sdiction,  and  if  he  was  in  the  law- 
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fal  execution  of  his  office  he  must  have  been  within  the 
limits  of  the  village.  In  other  words,  we  axe  asked  to  aid 
the  complaint  by  construction  or  inference,  and  hold  that 
an  offense  under  section  30  of  the  criminal  code  has  been 
alleged.  This  is  not  the  law  in  this  state.  In  Moline  v. 
State^  67  Neb.  164,  we  held  that  an  indictment  or  infor- 
mation "must  charge  explicitly  all  that  is  essential  to  con- 
stitute the  offense.  It  cannot  be  aided  by  intendment,  nor 
by  way  of  recital  or  inference,  but  must  positively  and 
explicitly  state  what  the  accused  is  called  upon  to  answer." 
As  far  back  as  Srmth  v.  State,  21  Neb.  552,  we  held:  "A 
complaint  must  charge  explicitly  all  that  is  essential  to 
constitute  the  offense,  and  it  cannot  be  aided  by  intend- 
ments." Smith  V,  State  has  since  been  cited  with  ap- 
proval in  numerous  decisions  of  this  court.  In  Seifried 
c  Commontccalthy  101  Pa.  St.  200,  it  is  held  that  "where 
the  offense  is  statutory,  and  can  be  committed  only  in  a 
certain  municipal  division,  which  is  less  than  the  county 
within  the  jurisdiction  of  the  court,  the  name  or  descrip- 
tion of  such  division,  and  the  fact  that  the  offense  was 
("ommitted  therein,  must  be  set  forth  in  the  indictment." 
Under  the  authorities  above  cited,  the  information  In 
this  case  is  insufficient.  The  judgment  of  the  district 
•i.urt  is  therefore  reversed  and  the  cause  remanded. 

Reversed. 

Letton,  Rose  and  Hambb,  JJ.,  not  sitting. 


Joseph  W.  Griffith  bt  al.  v.  State  of  Nebraska. 

Piled  June  16,  1913.    No.  17,957. 

Larceny:  Verdict:  Value  of  Property.  In  a  prosecution  for  cattle 
stealing  under  section  117a  of  the  criminal  code,  the  jury  are  not 
required  to  ascertain  and  declare  in  their  verdict  the  value  of  the 
rattle  stolrn.  Fisher  v.  StatCy  52  Neb.  631,  and  Holmes  v.  State, 
58  Neb.  297,  overruled. 
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Error  to  the  district  court  for  Morrill  county :  Ralph 
W.  HoBART,  Judge.    Affirmed:  Sentence  modified. 

E.  D.  Clark  and  M.  F.  Harrington,  for  plaintiffs  in  error. 

Grant  O.  Martin,  Attotmey  General,  and  Frank  E.  Ed- 
gerton,  contra^ 

Pawcett,  J. 

Prom  a  judgment  of  conviction  in  the  district  court  for 
Morrill  county,  of  the  crime  of  cattle  stealing,  defendants 
have  prosecuted  error  to  this  court. 

The  information  charges  plaintififs  in  error,  who  will  be 
referred  to  as  defendants,  with  having  stolen  two  red 
steers  of  the  age  of  four  years  and  of  the  value  of  f  160,  the 
property  of  Frank  P.  Peterson.  The  jury  returned  the 
following  verdict:  "We,  the  jury,  duly  impaneled  and 
sworn  in  the  above  entitled  cause,  do  find  the  defendants 
Joseph  W.  Griffith,  Jr.,  and  Joseph  W.  GriiHth  guilty  of 
stealing  cattle  in  manner  and  form  as  charged  in  the  in- 
formation. And  we  earnestly  recommend  that  the  court 
fix  as  light  a  sentence  upon  the  defendants  as  the  law  in 
the  case  will  permit."  As  to  defendant  Joseph  W.  Griffith, 
.Jr.,  the  court  adjudged  that  sentence  should  be  suspended 
and  the  defendant  released  on  parole.  Defendant  Joseph 
W.  Griffith  was  sentenced  to  confinement  in  the  peniten- 
tiary for  a  period  of  not  less  than  three  nor  more  than  ten 
years,  and  pay  the  costs  of  prosecution.  No  exceptions 
were  saved  by  defendants  during  the  progress  of  the  triaJ, 
nor  was  any  motion  for  a  new  trial  filed  or  bill  of  excep- 
tions settled,  so  that  the  case  stands  before  us  on  the  in- 
formation, the  verdict  of  the  jury,  and  judgment.  The  sole 
question  presented  is  that  the  court  erred  in  entering  judg- 
ment at  all  against  either  of  the  defendants,  for  the  reason 
that  the  verdict  does  not  fix  any  value  on  the  property 
alleged  to  have  been  stolen. 

Defendants  were  prosecuted  under  section  117a  of  the 
criminal  code,  which  provides:   "If  any  persim  shall  steal 
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any  cow,  at^er,  bull,  heifer,  or  calf,  of  any  value,    ♦    ♦    ♦ 
every  such  person  so  offending  shall  be  imprisoned  in  the 
I>enitentiary  not  more  than  ten  years  nor  less  than  one 
year,  and  shall  pay  the  costs  of  prosecution."    This  section 
of  the  code  was  adopted  in  1895,  and  took  effect  July  6  in 
that  year.    Defendants  rely  upon  McCoy  v,  State,  22  Neb. 
418,  McCormick  v.  State,  42  Neb.  866,  Fisher  v.  State,  52 
Neb.  531,  Holmes  v.  State ^  58  Neb.  297,  and  ArmMrong  v. 
State,  21  Ohio  St.  357.    McCoy  v.  State  and  McCormick 
r.  State  were  both  decided  prior  to  the  enactment  of  the 
section  under  consideration.    At  that  time  cattle  stealing 
(*ame  under  the  general  provisions  of  the  criminal  code  as 
to  larceny.    Under  the  law  as  it  then  stood,  a  verdict  like 
the  one  in  the  case  at  bar  would  be  insufBcient.    Fisher  t\ 
State  was  a  prosecution  for  cattle  stealing.     The  offense 
was  alleged  to  have  been  committed  September  30,  1895, 
which  it  will  be  observed  was  shortly  after  the  section 
under  consideration  took  effect.    The  verdict  in  that  case 
is  similar  to  the  one  in  the  case  at  bar,  in  that  it  failed  to 
find  the  value  of  the  cattle  stol:  n.     The  syllabus  in  that 
rase  reads:     "A  verdict  of  guilty  in  a  prosecution  for 
larceny  is  fatally  defective,  which  omits  to  find  the  value 
of  the  property  alleged  to  have  been  stolen.     McCoy  v. 
State.  22  Neb.  418,  followed."   The  discussion  of  the  casi» 
tiy  the  writer  of  the  opinion  is  very  brief,  and  clearly  shows 
that  the  court  did  not  have  in  mind  the  new  section  of  the 
riminal  code.    This  appears  from  the  fact  that  the  opinion 
rites  only  section  488  of  the  code,  and  McCoy  v.  State  and 
McCormick  v.  State,  supra.     After  citing  those  two  cases 
die  opinion  concludes  (p.  532) :   "The  case  at  bar  is  ruled 
by  those  decisions."    This  w^as  an  oversight  on  the  part  of 
the  court  and  of  the  learned  judge  who  wrote  the  opinion. 
The  prosecution  in  that  case  was  not  under  the  code  as  to 
larceny  generally,  but  under  ^  distinctly  independent  sec- 
tion of  the  criminal  code,  complete  within  itself,  which 
made  the  crime  charged  a  definite  and  substantive  crime, 
to  be  dealt  with  independently  of  the  general  provisions  of 
the  code  as  to  larceny   {WaUacc  v.  State,  91  Neb.  158), 
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and  the  case  could  not  properly  and  should  not  have  been 
held  to  be  ruled  by  those  decisions. 

Holmes  v.  State,  supra^  was  a  prosecution  under  section 
113(1  of  the  criminal  code,  enacted  in  1887,  which  provideR : 
"Every  person  who  steals  property  of  any  value  by  takinjic 
the  same  from  the  person  of  another  without  putting  said 
person  in  fear  by  threats  or  the  use  of  force  and  violenccj 
shall  be  deemed  guilty  of  grand  larceny,  and  shall ^  uik>u 
conviction  thereof,  be  punished  by  confinement  in  the  peni- 
tentiary for  not  less  than  one  nor  more  than  seven  years,'' 
The  verdict  in  that  case  found  "the  said  defendant  guilty 
of  larceny  from  the  person,  as  she  stands  charged  in  the 
information."  Paragraph  1  of  the  syllabus  reads;  "A 
general  verdict  of  guilty  of  the  crime  of  larceny  from  th<* 
person,  from  whicli  is  omitted  a  statement  of  the  value  of 
the  property  alleged  to  have  been  stolen,  is  fatally  defect- 
ive." In  that  case,  as  in  Fif^hcr  v.  State,  supra,  the  court 
proceeded  upon  the  tlioory  that  section  488  apjilit^cL  The 
cases  cited  in  the  opinion  are  McCoy  v.  State^  McCormivk 
V.  State,  Visiter  v.  State,  and  Armstrong  v.  State,  supra. 

In  Armstrong  v.  State,  the  Ohio  court  seems  to  have 
fallen  into  the  same  eiTor  as  this  court  did  in  Fisher  i\ 
State  and  Holmes  t\  State,  viz.,  in  holding  that  the  cas<* 
was  governed  by  section  167  of  their  criminal  ccnle,  whicli 
is  substantialy  the  same  as  our  section  488,  notwit  list  and - 
ing  the  fact  that  by  the  twenty-seventh  section  of  thr 
Crimes  Act  horse  stealing  was  a  made  a  i)enitentiary 
offense,  "whatever  may  be  the  value  of  the  animal  stolen," 
The  position  of  the  Ohio  court  in  a  case  of  larceny  fnmi  the 
person  (which  was  Holmes  t\  State)  is  made  clear  in 
Harris  v.  State,  57  Oliio  St.  92,  and  State  v.  Whittn^  82 
Oliio  St.  174,  where  it  is  distinctly  held  that  a  verdict  ui>on 
the  trial  of  an  indictment  for  pocket  picking  which  finds 
the  defendant  guilty  of  pocket  picking  in  manner  and  form 
as  charged  in  the  indictment  is  sufficient  to  sustain  judg- 
ment and  sentence,  although  such  verdict  does  not  find  and 
return  thp  value  of  the  property  taken.  It  is  true  Arm- 
sitrong  v.  State  is  not  overruled  in  either  Harris  v.  State^ 
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or  State  v.  Whitten,  but  is  distinguished  as  involving  an 
offense  against  property,  wliile  the  two  later  cases  involve 
crimes  against  the  person.  This  distinction  is  drawn  from 
the  fact  that  larceny  is  provided  for  in  chapter  4,  under 
the  subtitle  of  "Crimes  against  Property,"  while  pocket 
picking  is  provided  for  in  chapter  3  of  title  1  of  the  penal 
subdivision  of  the  statutes,  entitled  "Crimes  against  the 
Person." 

We  deem  it  unnecessary  to  enter  into  a  discussion  of  the 
provisions  of  the  Ohio  law  referred  to,  or  of  the  distinction 
draw^n  by  that  court,  preferring  to  determine  the  case  upon 
careful  consideration  of  our  own  code  in  an  effort  to  get 
right  in  its  construction.    We  think  this  court  went  wrong 
in  Holmes  v.  State,  and  on  reading  Keller  r.  Davis,  69  Neb. 
494,  we  discover  that  this  is  not  the  first  time  we  have 
doubted  the  soundness  of  that  case.    In  the  case  just  cited, 
in  commenting  upon  section  488,  supra,  the  opinion  says 
(p.  496) :   "Our  attention  has  not  been  called  to  any  de- 
cision expressly  holding  that  the  section  quoteil  is  appli- 
cable to  the  larceny  of  horses,  yet,  by  analogy  at  least, 
Holmes  v.  State,  58*  Neb.  297,  holds  that  it  is,  and,  in  the 
further  consideration  of  this  case,  we  will  assume  that  it 
is."     But   in   i>aragraph   2   of  the   syllabus   it   is   held: 
"Whether  the  provisions  of  section  488  of  the  criminal 
code,  requiring  the  jury  to  ascertain  and  declare  in  their 
verdict  the  value  of  the  property  stolen,  apply  to  prosecu- 
tions had  under  section  117  of  the  criminal  code,  quaere/- 
Upon  a  carefiil  consideration  of  section  117  of  the  criminal 
code,  and  of  our  former  decisions,  we  are  all  of  the  opinion 
that  the  query  contained  in  Keller  v.  Davis,  supra,  should 
now  be  definitely  answered  and  that  section  given  the  full 
force  and  effect  evidently  intended  by  the  legislature  when 
it  was  enacted.    Section  117  makes  horse  stealing  a  felony, 
without  regard  to  the  value  of  the  animal  stolen.    Section 
117a  makes  the  same  provision  as  to  cattle  stealing;  sec- 
tion 1176  the  same  as  to  hog  stealing;  and  section  117c  the 
same  as  to  the  stealing  of  chickens  and  otlier  domestic 
fowls.     Prior  to  the  enactment  of  these  sections,  section 
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488  required  the  jury  to  find  the  value  of  the  property 
stolen.  This  was  necessary  in  order  to  determine  the  grade 
of  the  crime — whether  grand  or  petit  larceny.  By  the  new 
sections  the  stealing  of  any  of  the  animals  or  fowls  enu- 
merated is  made  a  felony,  without  reference  to  value.  The 
value  has  nothing  to  do  with  determining  the  grade  of  the 
crime.  It  is  therefore  unnecessary,  for  that  purpose,  for 
the  jury  to  find  the  value  of  the  properly. 

There  was  formerly  another  reason  why  the  jury  should 
find  the  value  of  the  property.  Prior  to  the  adoption  of 
section  502a  of  the  criminal  code,  known  as  the  indeter- 
minate sentence  act,  the  trial  court  was  vested  with  a  large 
discretion  in  passing  sentence  upon  one  convicted  of  crime, 
within  the  limitation  of  the  maximum  and  minimum  pen- 
alty fixed  by  statute.  Then  the  verdict  of  the  jury  as  to 
the  value  of  cattle  stolen  would  aid  the  court  in  determin- 
ing the  degree  of  punishment  to  be  inflicted.  The  court 
would  not  be  likely  to  sentence  one  convicted  of  stealing  a 
calf  of  the  value  of  $10  to  as  long  a  term  of  imprisonment 
as  one  who  had  been  convicted  of  stealing  a  number  of  ani- 
mals of  considerable  value ;  but  that  is  all  changed  by  sec- 
tion 502a,  which  provides  that  every  person  over  the  age 
of  18  years,  convicted  of  a  felony  or  other  crime  punishable 
by  imprisonment  in  the  penitentiary,  excepting  murder, 
treason,  rape  and  kidnapping,  "shall  be  sentenced  to  the 
penitentiary;  but  the  court  imposing  such  sentence  shall 
not  fix  the  limit  or  duration  of  the  sentence,  but  the  tenn 
of  imprisonment  of  any  person  so  convicted  shall  not  ex- 
ceed the  maximum  nor  be  less  than  the  minimum  term  pro- 
vided by  law,  for  the  crime  for  which  the  person  was  con- 
victed and  sentenced ;  the  release  of  such  person  to  be  de- 
termined as  hereinafter  provided."  By  succeeding  sections 
the  matter  of  release  is  placed  in  the  hands  of  the  state 
prison  board.  There  being  no  longer  any  reason  for  re- 
quiring the  jury  to  find  the  value  of  the  property  stolen, 
and  section  illn  of  the  criminal  code  making  the  larceny 
of  cattle  a  felony,  regardless  of  value,  we  see  no  reason 
why  the  value  Rh(mld  be  stated  in  the  verdict    We  there- 
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fore  hold  that,  in  a  prosecution  for  cattle  stealing  under 
section  117a  of  the  criminal  code,  the  jury  are  not  required 
to  ai§certain  and  declare  in  their  verdict  the  value  of  tlu» 
cattle  stolen.  Fisher  v.  State,  52  Neb.  531,  and  Holmes  v. 
State,  58  Neb.  297,  are  overruled. 

In  one  respect  the  district  court  erred.  The  penalty  pro- 
vided by  section  117«,  in  case  of  conviction,  is  imprison- 
ment in  the  penitentiaiy  for  not  more  than  ten  years  nor 
less  than  one  year.  Section  5026  of  the  criminal  code  au- 
thorizes the  state  prison  board  to  establish  rules  and  regu- 
lations by  which  prisoners  within  the  penitentiary  may  be 
allowed  to  go  upon  parole  at  any  time  after  "tlie  minimum 
term  fixed  by  law  for  the  ofifense  has  expired."  This  would 
entitle  the  defendants  to  be  permitted  to  go  upon  parole 
at  the  expiration  of  one  year.  The  court,  however,  in  pass 
ing  sentence  upon  defendant  Joseph  W.  Griffith,  fixed  the 
minimum  at  three  years,  thus  depriving  him  of  two  years 
of  time  within  \^hich  the  prison  board  might  permit  him  to 
go  upon  parole.  This  right  to  parole  is  a  substantial  right, 
of  which  one  convicted  of  crime  cannot  be  deprived  by  the 
court  While  holding  that  it  is  not  within  the  power  of 
the  district  court  to  fix  the  minimum  of  the  sentence  at  a 
greater  period  than  that  fixed  by  law,  we  do  not  at  this 
time  decide  that  the  court  may  not  fix  the  maximum  at  less 
than  that  fixed  by  law.  The  reason  for  this  distinction  is 
obvious. 

For  the  reasons  above  stated,  the  minimum  penalty  of 
three  years,  fixed  by  the  sentence  and  judgment  of  the  dis- 
trict court,  is  reduced  to  one  year,  and  In  all  other  respects 
the  judgment  1b 

Affibmed. 
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J.  C.  York  &  Companf,  appellee,  v.  W.  J.  Boombb  bt  al., 

APPELLANTS. 
P11.KD  Junk  16, 1913.    No.  17.040. 

1.  Trial:  Instructions.    If  the  Issue  is  fairly  presented  to  the  Jury  In 

a  proper  instruction,  the  judgment  will  not  be  reversed  because 
the  same  issue  was  Incompletely  and  defectively  stated  in  another 
instruction,  unless  it  affirmatively  appears  that  the  complaining 
party  was  prejudiced  thereby. 

2.  :    In  an  action  ta  rescind  or  annul  a  contract  for 

fraud,  if  the  plaintiff  alleges  several  grounds  for  such  relief,  a 
verdict  in  his  favor  will  not  be  set  aside  because  of  error  of  the 
trial  court  in  withdrawing  from  the  jury  a  part  ot  plaintiff's 
eause  of  action;  sufficient  remaining  to  justify  the  verdict.  Such 
error  is  without  prejudice  to  the  defendant. 

:i,  Contracts:  Sutt  to  Rercind:    Evidence.    The  evidence  is  found  to  be 
sufficient  to  support  the  verdict  of  the  jury. 

AiTEAL  from  the  district  court  for  Kearney  county: 
HvHRy  S.  DuNOAN,  Judge.    Affirmed. 

Adams  d  Adams ^  for  appellanta 

P.  i/.  Carrico  and  J.  L.  McPhecly,  contra. 

Sedgwick,  J. 

This  action  was  begun  in  the  district  court  for  Kearney 
county  as  an  action  in  replevin,  and  a  part  of  the  property 
invt^lved  was  taken  under  the  writ.  The  plaintiff  filed  a 
l>etition  which  is  in  form  a  i>etition  in  equity  to  rescind  or 
annul  a  contract  which  the  plaintiff  claims  was  obtained 
by  fraud,  and  under  which  the  defendants  obtained  posses- 
mm  of  the  property.  The  cause  was  submitted  to  a  jury, 
and  there  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendants  have  appealed. 

It  does  not  appear  from  the  briefs  that  there  was  any 
controversy  between  the  parties  as  to  the  manner  of  the 
trial,  and  no  objection  is  now  made  on  that  ground.  The 
petition  alleged  that  the  plaintiff  is  the  owner  and  entitled 
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to  the  immediate  possession  of  a  stock  of  harness  and  other 
goods  constituting  their  stock  in  trade  in  Minden,  Ne- 
braska, of  the  value  of  |3,800,  and  that  the  defendants 
wrongfully  and  unlawfully  obtained  the. goods  and  chattels 
from  the  possession  of  the  plaintiff.    The  petition  then  al- 
leges that  on  the  17th  day  of  June,  1910,  the  defendants 
represented  that  W.  J.  Boomer  was  the  owner  of  a  tnict  of 
land  in  Lincoln  county,  Nebraska,  consisting  of  320  acres, 
and  represented  that  it  was  of  the  value  of  $8,000,  when 
in  truth  and  in  fact  it  was  not  of  greater  value  than  $4,000 ; 
and  represented  that  a  purchaser  for  said  land,  one  C.  K. 
Gittings,  had  been  secured  who  would  enter  into  a  contract 
to  purchase  the  land  for  the  sum  of  $8,000,  and  that  if  the 
plaintiff  would  exchange  its  stock  of  goods  for  the  defend- 
ants' landy  the  said  Gittings  would  take  the  land  and  pay 
therefor  the  sum  of  $8,000  and  that  thereupon  two  con- 
tracts were  executed,  by  one  of  which  contracts  the  defend- 
ants agreed  to  exchange  the  said  land  for  the  said  stock  of 
goods  and  the  plaintiff  agreed  to  give  in  exchange  therefor 
the  said  stock  of  goods,  valued  at  $3,800,  and  to  pay  for 
the  same  $1,200  on  the  1st  day  of  August,  1910,  and  then 
to  take  the  land  subject  to  two  mortgages,  one  for  $1,400 
and  the  other  for  $600,  and  to  secure  the  payment  of  the 
remaining  $1,000  of  the  purchase  price  of  tlie  land  by  a 
mortgage.    By  the  other  contract  the  plaintiff  agreed  to 
sell  the  said  land  to  the  said  Gittings  for  the  sum  of  $8,000 
"in  the  manner  following;  $400  cash  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  the  balance  as 
follows:    $4,600  on  the  1st  day  of  August,  1910,  at  which 
time  second  party  is  to  assume  one  mortgage  of  $1,400  and 
one  mortgage  of  $600  and  one  mortgage  of  $1,000  now  on 
or  to  be  placed  on  said  land,  and  the  first  party  is  on  the 
1st  day  of  August  to  execute  deed  according  to  this  con- 
tract subject  to  above  described  mortgagea    ♦    ♦    ♦    The 
said  two  contracts  were    ♦    ♦    ♦    both  at  time  of  execu- 
tion delivered  into  the  i)ossession  of  defendant  W.   J. 
Boomer,  upon  the  express  condition  then  and  there  made 
orally ,^  and  the  delivery  of  same  depended  and  the  final 
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consummation  of  said  contracts  upon  giving  same  unto 
the  possesf;i(m  of  said  W.  J.  Boomer,  was  that  same  be  not 
finally  delivered  unless  full  and  complete  performance  be 
made  by  all  the  parties  to  both  contracts  and  that  there 
be  full  and  complete  performance  by  said  O.  K.  Gittings 
of  all  covenants  and  agreements  contained  in  contracts 
executed  by  him.    And  relying  upon  said  representations 
and  believing  same  to  be  true,  the  said  contracts  as  signed 
wa^  given  into  the  possession  of  defendant  W.  J.  Boomer 
and  plaintiff  delivered  said  stock  of  goods.''     And  that 
when  said  contracts  were  executed  they  were  taken  by  the 
defendant  Boomer  and  deposited  in  the  bank,  in  accord- 
ance with  the  understanding  of  the  parties,  to  remain  on 
deposit  until  the  1st  day  of  August,  when  the  deeds  were 
to  be  executed  and  the  exchanges  made,  and  that,  when  so 
taken  by  the  said  Boomer,  each  of  the  said  contracts  con- 
tained the  following  clause:    "And  in  case  of  failure  of 
the  said  party  of  the  second  part  to  make  either  of  the 
payments  or  perform  any  of  the  covenants  on  his  part 
hereby  made  and  entered  into  this  contract  shall,  at  the 
option  of  the  party  of  the  first  part,  be  forfeited  and  de- 
termined, and  the  party  of  the  second  part  shall  forfeit 
all  payments  made  by  him  on  this  contract."    And  that 
afterwards  the  said  defendants  altered  the  said  contract 
between  the  plaintiff  and  the  said  Gittings  by  erasing  from 
the  said  clause  thereof  the  words  "at  the  option  of  the 
party  of  the  first  part,"  so  as  to  reserve  to  the  said  Git- 
tings the  right  to  forfeit  and  determine  the  contract;  and 
that,  "at  the  time  set  for  tlie  performance  of  the  conditions 
in  said  contract,  the  said  C.  K.  Gittings  refused  and  now 
refuses  to  perform  the  conditions  contained  in  said  con- 
tract, all  as  prearranged  by  and  between  them,  the  said 
C.  K.  Gittings,  W.  J.  Boomer,  and  the  W.  J.  Boomer  Im- 
plement Company.     And  plaintiff  elected  to  and  by  reason 
of  the  fraud  on  the  part  of  said  O.  K.  Gittings,  W.  J. 
Boomer,  and  the  W.  J.  Boomer  Implement  Company,  to 
rescind  said  contract,  instituted  these  proceedings,  and  re- 
plevied the  property  herein  described," 
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To  this  petition  the  defendants  filed  a  general  denial. 
The  petition,  perhaps,  is  not  very  artistically  drawTi,  but 
no  objection  was  made  thereto,  and  there  was  no  motion 
for  a  more  specific  statement,  and  the  evidence,  so  far  as  is 
shown  by  the  briefs,  was  taken  in  all  respects  as  thongli 
the  petition  was  sufficient. 

The  principal  contention  of  the  defendants  in  the  brief 
is  "that  the  verdict  is  wholly  unsupported  by  the  evidence 
and  is  contrary  thereto."    Boomer  &  Company  were  in  the 
hardware  business  in  Edgar,  Nebraska.    One  Stanley  was 
a  traveling  man,  selling  hardware,  and,  perhaps,  other 
goods.     He  visited  Minden  and  stopped  at  York's  store. 
He  told  them  he  knew  of  a  man  who  wanted  to  trade  some 
land  for  a  stock  of  goods.    After  some  talk  he  wrote  the 
name  and  address  of  Mr.  Boomer  on  a  piece  of  paper  and 
left  it  with  York.    York  wrote  a  letter  to  Boomer  telling 
him  that  he  understood  that  he  wanted  to  exchange  some 
land  for  a  stock  of  goods,  and  that  he  had  a  stock  of  goods, 
etc.     Boomer  immediately  called  them  up  over  the  tele- 
phone, and  right  away  afterwards  called  at  their  store. 
They   went  out  to  see  the  Boomer  land,  which  was  320 
acres,  and  Boomer  priced  it  at  |25  an  acre,  being  $8,000. 
The  stock  of  goods  was  then  valued  by  the  parties  at  about 
f4,000.    After  looking  over  the  land  York  told  15oomer  that 
he  could  not  deal  at  all  upon  that  basis,  and  that  he  could 
not  take  the  land  for  the  stock  of  goods,  unless  they  could 
find  a  cash  purchaser  for  the  land.    Soon  afterwards  Stan- 
ley, the  traveling  man,  informed  York  that  he  had  found  a 
cash  purchaser  who  would  buy  the  land.     This  was  Git- 
tings,  and  not  long  afterwards  Boomer  and  Gittings  came 
together  to  see  Mr.  York.    York  testified  tliat  he  told  them 
when   they  were   both   together    (that   is,   Gittings   and 
Boomer)  that  he  would  not  trade  the  stock  for  the  land,  un- 
less the  land  was  sold  at  the  same  time.    He  would  not 
make  one  deal  without  the  other.     When  Gittings  and 
Boomer  met  in  the  presence  of  York,  York  introduced 
them.    They  told  him  then  that  they  had  never  met,  but 
soon  afterwards  York  testifies  that  they  told  him  they  had 
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talked  the  matter  oyer  before  and  had  been  acquainted 
some  time.  At  all  events^  Oittings  agreed  to  take  the  land 
at  18,000.  There  is  no  explanation  why  they  did  not  make 
the  deeds  at  once  and  close  np  the  bni^ess,  bnt  they 
agreed,  as  York  says,  that  it  should  be  closed  np  on  the 
Isf  of  August,  which  was  about  a  month  later,  and  so. 
Instead  of  making  the  deeds  and  closing  up  then,  they  made 
the  two  contracts.  Under  one  contract  Boomer  agreed  to 
sell  the  land  to  York,  and  in  the  other  York  agreed  to  sell 
the  land  to  Gittings.  These  contracts  were  written  upon 
identical  blanks;  they  were  written  by  some  stranger  at 
Hastings,  and  were  dictated  by  Mr.  Boomer.  It  was  agreed 
that  they  should  be  in  the  bank  until  the  deal  was  con- 
summated and  the  deeds  made,  and  that  they  should  not 
be  delivered  to  the  parties  until  that  time.  When  the  con- 
tracts were  completed  Boomer  put  them  both  in  his  x)0cket 
and  they  all  went  to  the  bank.  Boomer  turned  the  con- 
tracts over  to  the  bank.  These  blanks  upon  which  the  con- 
tracts were  written  contained  the  clause  to  the  effect  that, 
if  the  purchaser  failed  to  carry  out  the  contract,  the  seller, 
at  his  option,  might  forfeit  the  first  payment  and  keep  his 
land.  It  turned  out  afterwards,  when  Gittings  refused  to 
complete  the  contract  and  pay  for  the  land  as  agreed,  that 
the  option  clause  in  his  contract  had  been  erased  and  so 
changed  that  the  purchaser  was  not  compelled  to  take  the 
land,  but  merely  to  forfeit  his  first  jmyment;  and  as  the 
first  payment  was  only  f400  and  the  amount  that  Yoi^ 
was  paying  for  the  land  was  over  f  4,000  more  than  he  re- 
garded as  its  true  value,  Mr.  Gittings  concluded  to  let  York 
have  the  f  400  and  not  take  the  land.  Mr.  York  testified 
positively  that  he  read  both  of  these  contracts  at  the  time 
they  were  signed,  and  that  when  these  contracts  were  put 
in  Boomer's  jwcket  this  clause  had  not  been  erased.  If  the 
jury  believed  this  testimony,  it  would  mean  that  Gitting8 
and  Boomer,  or  one  of  them,  changed  the  Gittings  contract 
afterwards  so  that  Gittings  would  not  be  compelled  to  take 
the  land.  This  was  quite  important,  as  Gittings  says  he 
was  worth  f  75,000,  and  of  course  did  not  want  to  be  com- 
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pelled  to  take  the  land  unless  he  chose  to  do  so.  An  ar- 
rangement of  this  kind,  if  it  was  as  York  claimed,  and  as 
the  jary  fonnd,  could  not  be  proved  by  the  direct  evidence 
of  witnesses  who  knew  that  they  had  agi*eed  to  so  swindle 
Mr.  York,  Such  transactions  are  always  to  be  proved  by 
circumstances  that  indicate  fraud,  and  by  the  result  of 
the  deal.  If  the  jury  believed  that  the  Gittings  contract 
was  so  changed  after  Boomer  took  possession  of  it  as  to 
enable  Gittings  to  avoid  it  by  merely  forfeiting  the  $400, 
and  believed  that  the  contracts,  as  soon  as  executed,  were 
taken  by  Boomer  together  and  by  him  placed  in  the  bank, 
they  must  have  believed  that  the  change  was  either  made 
by  Boomer,  or  that  he  knew  it  was  made  and  knew  the 
reason  of  its  being  made.  It  turned  out  that  York  bought 
the  land,  if  this  contract  is  carried  out,  with  mortgages  on 
it  for  more  than  he  would  be  willing  to  pay  for  the  land, 
and  that  he  must  pay  $1,200  in  cash  and  give  the  stock 
of  goods  at  $3,800  and  assume  and  give  additional  mort- 
gages, so  that  the  result  is  to  defraud  York  of  something 
more  than  $4,000. 

The  defendants  say  in  the  brief:  "Suppose  it  was  true 
that  this  matter  of  the  trade  or  trades  had  been  prear- 
ranged by  Boomer  and  Gittings,  and  neither  of  them  ever 
said  a  word  to  the  Yorks  about  it,  or  made  any  representa- 
tions, or  made  any  agreement  that  both  deals  should  go 
throngh,  and  the  trades  had  been  made,  just  as  they  were, 
then  in  such  case  would  there  be  actionable  deceit  or 
fraud?"  Both  of  the  Yorks  testified  that  the  agreement 
was  that  both  contracts  should  go  through  or  they  would 
not  make  the  exchange.  They  seem  to  be  frank  and 
straightforward  in  their  testimony,  and  of  course  the  jury 
were  at  liberty  to  believe  them,  though  contradicted  by  the 
other  parties  to  the  alleged  fraud.  The  jury  believed  York, 
and  we  cannot  believe  that  they  were  so  clearly  wrong  in  so 
doing  that  we  are  compelled  to  set  aside  their  verdict. 

The  court  excluded  some  competent  evidence  offered  by 
the  plaintiff,  and  by  its  instructions  witlidrew  from  the 
jury  some  important  issues  presented  by  the  petition  and 
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evidence.  This  was  prejudicial  to  the  plaintiff,  but  the 
defendants  are  not  in  a  position  to  complain  of  these  rul- 
ings. One  of  the  instructions  complained  of  by  defendants 
was  incomplete,  but  the  issue  above  outlined  was  fairly 
presented  by  another  instruction.  We  cannot  extend  this 
opinion  with  a  detailed  discussion  of  the  instructions, 
which,  from  the  nature  of  the  case,  were  necessarily  quite 
comprehensive.  The  parties  by  this  verdict  are  placed  as 
nearly  as  may  be  in  the  position  they  occupied  before  the 
transaction  was  entered  into.  We  find  no  error  in  the  rec- 
ord prejudicial  to  the  defendants  so  as  to  require  a  reversal 
of  the  judgment. 
The  judgment  of  the  district  court  is  therefore 

Affirmed. 

Rose,  J.,  dissenting. 

The  facts  constituting  the  fraud  on  which  the  relief 


ft 


granted  is  based  are  not  pleaded.  The  judgment,  though 
aflSrmed  as  a  decree  in  equity,  was  rendered  on  the  verdict 
of  a  jury  in  an  action  at  law  and  is  not  supported  by  any 
(evidence.  The  action  was  replevin.  Under  the  writ  plain- 
tiff seized  the  property  in  a  harness  store  and  saddler-s 
shop  at  Minden.  The  value  of  the  stock  was  alleged  to  be 
|3,800.  Part  of  the  goods  in  the  store  had  been  sold  by 
defendants  before  the  action  was  instituted.  The  jury 
rendered  a  verdict  in  favor  of  plaintiff  and  fixed  the  value 
of  the  property  which  had  formerly  been  a  part  of  the 
stock,  but  not  taken  under  the  writ,  at  f  1,400,  and  the 
damage  for  detention  at  one  cent.  The  effect  of  the  judg- 
ment rendered  on  this  verdict  in  the  action  at  law  was  to 
cancel  an  executed  bill  of  sale  and  two  separate  contracts 
for  the  purchase  of  a  half  section  of  land,  though  grantee 
in  one  of  the  contracts  is  not  a  party  to  the  action  of  re- 
plevin. 

The  import  of  the  petition  in  replevin  is  that  plaintiff 
owned  the  stock,  and,  through  the  fraud  of  defendants, 
was  induced  to  enter  into  a  contract  to  exchange  it  for  320 
acres  of  encumbered  land  in  Lincoln  county;  that  defend- 
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antB  procured  iK)sses8ioii  of  the  stock 'of  harness  and  the 
storeroom  June  18,  1910,  and  that  plaintiflf  rescinded  the 
contract  of  sale  August  3,  1910.  Any  fraud  which  can  be 
inferred  from  the  petition  may  be  summarized  thus:  (1) 
Defendants  falsely  represented  the  value  of  the  320  acres 
of  land  to  be  $25  an  acre,  whereas  it  was  only  worth  f  4  an 
acre.  (2)  A  fictitious  agreement  or  fraudulent  represen- 
tation by  defendants  that  C.  K.  Gittings  would  purchase 
the  land  from  plaintiflf  and  pay  |8,000  therefor.  (3)  By 
prearrangement  among  defendants  and  Gittings  the  latter 
promised  to  purchase  the  land  from  plaintiflf  with  the  in- 
tention of  violating  his  contract,  and  attempted  to  carry 
out  the  fraudulent  scheme,  though  it  was  agreed  by  all  par- 
ties to  both  land  deals  that  the  sale  of  the  stock  of  goods 
was  contingent  upon  the  performance  by  Gittings  of  his 
contract  to  buy  and  pay  for  the  land.  (4)  The  contract  by 
Gittings  to  purchase  the  land  for  $8,-000  was  materially 
altered  without  the  consent  of  plaintiff.  The  trial  court 
properly  instructed  the  jury  that  there  was  no  evidence  to 
sustain  either  the  first  or  the  second  charge  of  fraud. 
Nothing  l)ut  the  other  charges  is  left  for  consideration. 
Plaintiflf  is  a  partnership  composed  of  James  C.  York  and 
his  father,  James  H.  York.  The  iJoomer  Imi>lement  Com- 
pany, defendant,  is  a  partnership  composed  of  W.  J. 
Boomer  and  three  brothers.  Before  any  of  the  contracts 
were  executed,  the  senior  York  had  viewed  the  land  and 
Boomer  had  inspected  the  saddlery.  After  negotiations  by 
means  of  letters,  telephone  communications  and  personal 
interviews,  the  two  Yorks,  Boomer  and  Gittings  met  at 
Hastings,  June  17,  1910.  Three  contracts  were  there 
drawn  and  signed  on  that  date.  One  was  executed  by  W. 
J.  Boomer  on  behalf  of  defendants  and  by  J.  C.  York  on 
behalf  of  plaintiff.  It  obligated  defendants  to  convey  the 
land  to  plaintiff,  to  execute  a  deed  at  once,  and  to  deliver 
it  August  1,  1910.  It  bound  plaintiflf  to  make  a  cash  pay- 
ment of  l||S,800,  to  pay  f  1,200  August  1,  1910,  to  assume  on 
the  same  date  two  mortgages,  one  for  |1,400  and  the  other 
for  fCOO,  and  to  execute  a  mortgage  for  |1,000.    Another 
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contract  binding  Gittings  to  purchase  the  land  from  plain- 
tiff was  signed  by  tlie  vendee  and  by  J.  0.  York,  This  con- 
tract obligated  Oittings  to  make  a  cash  payment  of  1400, 
to  pay  $4,600  August  1,  1910,  and  to  assume  three  mort- 
gages at  that  time,  one  for  $1,400,  another  for  fOOO,  and 
the  third  for  $],000.  In  addition  to  the  two  contracts  de- 
scribed, a  bill  of  sale  transferring  the  saddlery  to  defend- 
ants was  executed  by  plaintiff.  The  next  morning  Boomer 
appeared  at  the  First  National  Bank  of  Minden  and  in 
presence  of  Gittings  and  the  Yorks  deposited  in  escrow  hlfl 
deed  conveying  the  land  to  plaintiff  and  the  two  land  con- 
tracts mentioned.  Gittings  deposited  with  the  bank  his 
cash  payment  of  $400,  which  has  never  been  withdrawn. 
The  Yorks  testified  that  Boomer  also  deposited  the  bill  of 
sale,  but  they  concede  that  he  withdrew  it  without  protest 
from  them  before  he  left  the  bank,  saying  he  was  entitled  to 
it.  Since  the  trial  court  properly  directed  the  jury  that 
there  was  no  evidence  of  the  first  and  second  charges  of 
fraud,  the  verdict  could  only  be  sustained  by  proof  support- 
ing the  third  and  fourtli. 

On  tlie  witness-stand  the  Yorks  both  said  they  stated  to 
defendants  and  to  Gittings,  before  the  negotiations  were 
concluded,  that  the  sale  of  the  stock  of  saddlery  depended 
upon  performance  by  Gittings  of  his  contract  to  purchase 
the  land,  but  they  did  not  testify  that  defendants  agreed 
to  such  terms,  and  there  is  no  sucli  proof  in  the  record.  The 
circumstances  indicate  the  contrary.  Though  the  parties 
undertook  to  reduce  their  agreements  to  writing,  the  writ- 
ings do  not  show  that  the  land  contracts  are  dependent 
upon  each  other,  nor  do  they  state  that  the  sale  of  the 
saddlery  was  contingent  upon  the  sale  of  the  land  to  plain- 
tiff or  upon  the  lattor's  sale  to  Gittings.  The  statements 
of  the  Yorks  were  merged  in  the  contracts.  It  is  neither 
alleged  nor  proved  that  there  was  fraud  in  drawing  or  in 
signing  the  contracts.  Boomer  kept  the  bill  of  sale  with- 
out protest  from  plaintiff,  and  took  charge  of  the  store 
the  next  morning.  Plaintiff  turned  the  keys  over  to  de- 
fendants within  a  few  days,  permitted  a  part  of  the  stock 
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to  be  removed,  and  sanctioned  sales  in  the  regular  course 
of  buBinesB  without  making  any  demand  for  the  proceeds 
or  for  an  accounting.  The  record  not  only  contains  no 
evidence  that  defendants  agreed  to  the  oral  terms  upon 
which  plaintiff  relies,  but  those  terms  cannot  properly  be 
inferred  from  the  circumstances  proved.  The  reason 
Boomer  left  his  deed  at  the  bank  instead  of  delivering  it 
when  executed  is  definitely  stated  in  his  testimony.  Plain- 
tiff owed  him  a  balance  on  the  purchase  price  of  the  land 
sold  by  him  to  it  and  he  refused  to  deliver  the  deed  before 
the  debt  was  paid.  Anxiety  on  the  part  of  plaintiff  to  sell 
the  saddlery  was  fully  shown.  For  the  purjwses  of  a  sale 
Stanley  was  plaintiff's  agent  under  an  agreement  that  he 
should  receive  f25  for  exi)enses.  The  introduction  of  Git- 
tings  to  Boomer  by  York,  as  disclosed  by  the  evidence,  was 
an  innocent  circumstance  fully  explained.  It  is  like  others 
which  occur  every  day  in  legitimate  business  transactions. 
It  is  only  by  attaching  to  innocent  acta  sinister  asx)ects  not 
shown  by  any  evidence  that  even  suspicions  of  fraud  can 
be  created:  Such  suspicions  may  arise  from  negotiations 
resulting  in  any  honest  agreement,  and  the  effect  of  enter- 
taining them  in  this  case  is  to  interfere  with  the  right  of 
contract,  to  make  the  court  the  guardian  of  the  improvi- 
dent, to  destroy  the  integrity  of  written  instruments,  and  to 
deprive  parties  to  contracts  of  rights  guaranteed  by  the 
state  and  the  federal  constitutions.  The  third  assumed  al- 
legation of  fraud  is  not  proved. 

The  fourth  imputation  of  fraud  is  likewise  unproved. 
There  is  no  evidence  that  defendants,  or  any  of  them, 
changed  the  Gittings  contract.  Gittings  testified  posi- 
tively that  he  made  the  erasure  before  the  contract  was 
signed.  If  he  was  mistaken,  a  court  of  equity  would  re- 
form the  contract  to  express  the  agreement  made  and  thus 
enforce  it.  That  he  was  financially  able  to  perform  is 
shown  by  undisputed  proof  that  he  was  worth  $75,000. 
Boomer  was  not  a  party  to  that  contract.  He  had  no  mo- 
tive for  changing  it.  As  to  him  the  change  was  immaterial. 
If,  contrary  to  the  evidence,  his  dishonesty  liad  been  shown, 
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his  business  acumen,  as  conclusively  establislied,  is  proof 
against  the  charge  that  he  changed  the  contract  and  thus 
defeated  his  own  negotiations  by  a  foolish  and  unnecessary 
act.  Facts  constituting  fraud  are  neither  shown  by  direct 
proof  nor  by  proper  inference. 


Barnes,  J.,  concurs  in  this  dissent. 


John  M.  Rishbe,  appellant,  v.  NbLs  O.  Madsbn, 
appellee. 

Filed  Junk  16,  1913.    No.  17,106. 

1.  Evidence:    Secondary  Evidence.     A  witness  who  testifies  positively 

that  she  received  a  letter  from  the  defendant  In  due  course  of 
mall,  that  she  knows  who  signed  the  letter  and  it  was  signed  by 
defendant,  and  that  the  letter  has  been  lost,  that  she  has  made 
careful  search  and  is  not  able  to  find  it,  should  be  allowed  to 
testify  to  its  contents  as  far  as  material  to  the  Issue  being  tried. 
It  will  not  be  presumed  that  she  has  not  had  opportunity  to  know 
defendant's  signature  or  other  facts  positively  testified  to  by  her, 
in  the  absence  of  cross-examination  as  to  such  opportunities. 

2.  Adverse  Possession:    Rebuttai.  Evidence.     In  an  action  of  eject- 

ment, when  the  defense  is  adverse  possession  and  the  statute  of 
limitations,  it  is  competent  to  prove  In  rebuttal  that  the  defend- 
ant after  the  alleged  running  of  the  statute  of  limitations,  being 
asked  by  the  plaintiff  why  he  was  using  the  land,  stated  that  the 
land  was  unoccupied,  and  made  no  claim  of  right  as  against  the 
plaintiff. 

3. :   ToLi.iNG  THE  Statute.    In  such  action  an  attempt  on  the 

part  of  the  defendant  to  lease  the  land  from  the  plaintiff  during 
the  alleged  running  of  the  statute  of  limitations  will  toll  the 
statute. 

4.  Ejectment:  General  Denial:  Evidence:  Subsequently  Agquised 
Title.  Evidence  that  the  defendant  in  ejectment  has  purchased 
an  outstanding  tax  title  based  upon  a  sale  for  taxes  while  the 
action  is  pending  cannot  be  received  under  a  general  denial.  If 
such  issue  is  tendered  upon  a  supplemental  answer  the  plaintiff 
will  be  allowed  to  join  Issue  thereon. 

B.  Adverse  Possession:  Qi:khtton  for  .Trnv.     Possession  upon  which  to 
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tMae  a  title  under  tbe  statute  of  limltatioiiB  must  be  advenie  to 
all  the  world,  including  the  plaintiff  who  holds  the  legal  title.  If 
the  holder  of  the  legal  title  is  a  nonresident  and  pays  all  taxes 
on  the  land  regularly  and  has  no  actual  notice  that  the  land  is 
claimed  by  any  one  adversely  to  his  title,  and  a  trespasser,  with- 
out any  color  of  title,  cuts  wild  grass  and  otherwise  uses  unin- 
cloeed  lands  and  excludes  other  trespassers  to  enable  him  to  do 
so,  it  presents  a  question  for  the  jury  to  determine  whether  he 
has  held  such  possession  as  is  adverse  to  the  rights  of  the  true 
owner. 

Appeal  from  the  district  court  for  Douglas  counly: 
Willis  Q.  Seabs^  Judge.    Reversed. 

Leamtt  d  Hotz  and  H.  M.  Buddha,  for  appellant. 

James  P.  English  and  Witt  H.  Thompson^  contra. 

Sedgwick,  J. 

The  plaintiff  brought  this  action  in  ejectment  in  the 
district  court  for  Douglas  county  to  recover  the  posses- 
sion of  five  lots  in  block  74,  in  Benson,  an  addition  to  the 
city  of  Omaha.  The  answer  was  a  general  denial.  The 
trial  resulted  in  a  verdict  and  judgment  for  the  defendant, 
and  the  plaintiff  has  appealed. 

It  appears  from  the  evidence  that  in  1893  block  74  and 
various  other  adjoining  blocks  in  that  addition  were  wild, 
uncultivated  lands.  Several  dairymen  and  others  were  in 
the  habit  of  keeping  their  herds  in  that  neighborhood  and 
pasturing  them  where  they  could  on  unoccupied  lands. 
Some  tracts  of  land  appear  to  have  been  rented  by  various 
stock  owners,  and  others  were  used  without  any  authority 
from  the  owners.  One  Hanson  had  a  herd  of  cows,  and 
had  a  lease  of  some  lands  adjoining  or  in  the  vicinity  of 
block  74,  and  had  erected  a  fence  along  one  side  of  block  74, 
and  had  apparently  been  grazing  his  cattle  on  the  land  that 
is  now  in  dispute.  In  1893  this  defendant  and  one  Jacob- 
son  in  partnership  bought  out  the  interest  of  Hanson  in  his 
dairy  and  apparently  in  his  leaises,  including  the  fences 
which  Hanson  had  erected  adjacent  to  block  74.    They  be- 
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gan  at  once  to  use  all  of  block  74,  cutting  the  grass,  making 
hay  in  the  summer,  and  pasturing  the  cows  on  the  grass 
after  the  hay  had  been  removed.  The  block  was  good  hay 
ground,  except  about  an  acre  which  they  plowed  and  put 
in  millet.  After  about  two  years  the  defendant  bought  out 
Mr.  Jacobson's  int<?rest  in  the  business,  and  continued  as 
before,  including  tlie  use  of  block  74.  From  their  first  oc- 
cupancy of  this  land  in  1893  for  a  little  more  than  10  years 
they  continually  claimed  the  right  to  use  this  land.  They 
excluded  other  dairymen  and  herders  therefrom  and  pre- 
vented people  from  driving  indiscriminately  over  it.  Fan- 
nie B.  Risher  purchased  this  land  in  June,  1893,  and  re^ 
ceived  a  warranty  deed  therefor,  and  in  March,  1905,  she, 
then  being  a  member  of  the  plaintiffs  family,  conveyed  the 
land  to  this  plaintiff.  The  plaintiff  put  in  evidence  convey- 
ances apparently  showing  his  chain  of  title  direct  from  the 
government.  His  legal  title  so  obtained  is  not  controverted 
in  the  record.  The  plaintiff  and  his  immediate  grantor 
paid  the  taxes  uix)n  the  land.  They  allowed  the  land  to 
be  sold  for  taxes  in  1900,  but  afterwards,  in  1902,  re- 
deemed it.  After  defendant  excluded  plaintiff  from  the 
land  in  1005,  the  plaintiff  paid  no  taxes;  in  1908  the  land 
appears  to  have  been  sold  for  taxes  of  1906,  and  in  Janu- 
ary, 1910,  the  county  treasurer  executed  a  treasurer's  tax 
deed  conveying  the  land  to  one  Francis  I.  Thomas,  and 
thereujMDn  Francis  I.  Thomas  and  Dexter  Thomas  ex- 
ecuted a  quitclaim  deed  of  the  lands  in  .question  to  this 
defendant. 

The  defendant  claims  the  land  by  adverse  possession. 
He  made  no  attempt  to  establish  any  other  claim  or  right 
at  the  time  of  the  commencement  of  this  action.  There 
is  no  doubt  that  he  used  the  land  during  the  10  years  that 
he  claims  to  have  used  it,  and  there  is  no  doubt  that  he 
excluded  the  public  generally  from  the  land.  The  real 
issue  between  the  parties  was  whether  he  held  this  land 
adversely  to  the  plaintiff.  One  witness  testified  positively 
that  in  1893,  about  the  time  the  defendant  began  using 
the  land,  the  defendant  told  him  that  he  had  rented  the 
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laDd  and  had  a  right  to  use  it.  The  defendant  positively 
denies  this.  Edwin  Gar\'in,  a  real  estate  agent  of  Omaha, 
testified  that  he  represented  the  owners  of  this  property, 
and  early  in  1905,  as  agent  of  the  plaintiff,  he  had  a  con- 
versation with  the  defendant  in  which  he  asked  the  de- 
fendant what  he  was  doing  on  the  land,  and  what  right 
he  had  there,  and  that  the  defendant  answ^ered :  "Nobody 
was  using  it  and  he  had  been  cutting  grass;  he  didn't 
claim  to  own  the  land."  Afterwards,  the  witness  served 
a  notice  oi;i  the  defendant  for  possession.  The  defendant 
then  said  that  he  had  possession  and  w^as  going  to  hold  it. 
The  defendant  testified  in  regard  to  this  conversation,  and 
appears  to  intend  to  contradict  the  evidence  of  Mr.  Garvin, 
although  the  defendant's  testimony  is  not  very  explicit. 

Mr&  Risher  testified  that  in  1901  she  received  a  letter 
from  the  defendant;  that  it  came  by  mail  in  the  usual 
way ;  that  she  had  made  diligent  search  for  the  letter  and 
was  unable  to  find  it;  that  she  knew  by  wiiom  it  was 
signed,  and  that  the  defendant's  signature  appeared  on 
the  letter;  and  that  she  was  able  to  state  the  contents 
of  the  letter.  This  she  was  asked  to  do,  but,  upon  objec- 
tion, her  evidence  was  excluded.  This  evidence  was  ap- 
parently excluded  upon  the  ground  that  Mrs.  Risher  was 
not  in  i)osition  to  know  the  signature  of  the  defendant, 
but  she  testified  positively  that  she  did  know  his  signa- 
ture, and  there  was  no  attempt  to  cross-examine  her  as  to 
her  means  of  knowledge,  and  in  the  absence  of  such  cross- 
examination  we  think  the  evidence  should  have  been  ad- 
mitted. 

If  it  is  true  that  in  1901  the  defendant  attempted  to 
lease  the  land  from  the  plaintiff  or  Ins  j^rantor  without 
making  any  claim  to  hold  it  adversely  against  the  plaintiflF, 
or  if  it  is  true  that  when  Mr.  Garvin,  tlie  plaintiff's  agent, 
first  approached  him  in  1905  and  asked  him  in  regard  to 
his  claim  the  defendant  made  no  claim  to  hold  it  adversely 
to  the  plaintiffs  interest,  he  could  not  claim  title  by 
adverse  possession  against  the  plaintiff. 

We  think  also  the  court  erred  in  receiving  in  evidence 
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the  treasurer's  tax  deed  and  the  deed  from  Thomas  to 
the  defendant.  This  action  was  begun  in  1906.  This 
deed,  therefore,  and  the  sale  upon  which  the  tax  deed 
was  issued  all  occurred  while  this  action  was  pending. 
In  an  action  of  ejectment  the  defendant  under  general 
denial  can  make  any  defense  that  he  has,  but  it  must  be 
a  defense  to  the  plaintiffs  right  of  i)ossession  as  it  existed 
at  the  time  that  the  action  was  begun.  If  the  defendant 
had  obtained  rights  in  the  property,  or  had  secured  sub- 
stantial equities  after  the  action  was  begun,  it  seems 
probable  that  under  our  liberal  code  practice  he  might 
be  allowed  to  present  such  subsequently  acquired  rights 
for  adjudication  by  supplemental  pleadings,  but  he  ought 
not  to  be  allowed  to  do  so  under  a  plea  of  general  denial  of 
the  plaintiff's  right  of  possession  without  supplemental 
pleadings.  Duffgan  v,  McCuUongh,  27  Colo.'  43,  59  Pac. 
743.  If  the  defendant  tendered  such  issue  by  supple- 
mental pleadings,  the  plaintiff  would  of  course  be  alloweil 
to  join  issue  thereon,  and  such  issue,  if  equitable  in  its 
nature,  would  be  detennined  by  the  court.  The  court  by 
instructions  attempted  to  witlulraw  from  the  jury  all  con- 
sideration of  this  tax  imrchase  and  deed  as  affecting  thv 
right  of  possession.  If  the  tax  deed  had  l>een  brought 
into  the  case  by  proper  i>leading  and  proof,  the  trial  court 
would  be  recjuircHl  to  determine  the  legal  questions  arisiu*» 
as  to  its  validity,  and  the  right  of  possession  thereunder 
Its  reception  in  the  condition  that  the  issues  then  were 
and  its  sulisoriuent  rejecti<;n  tended  to  confuse,  and  per 
haps  to  mislead,  the  jury. 

The  plaintiff  and  his  grantor,  who  held  the  legal  title 
to  this  land  during  the  10  years  that  the  defendant  is  now 
claiming  that  he  held  it  adversely,  were  residents  of  an- 
other state,  and  the  evidence  shows  that  they  paid  the 
taxes  on  the  land  in  good  faith  and  had  no  actual  notice 
of  any  adverse  claims  of  ownership  whatever.  Did  the 
defendant  hold  this  land  adver^^ely  to  their  title  and  i>os- 
session?  Did  he  have  such  possession  and  use  of  the  land 
as  would  in  law  afford  the  rightful  owners  constructive 
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notice  that  he  was  holding  it  adversely  to  their  right? 
He  admits  that  he  had  no  right  to  the  land  whatever  when 
he  commenced  nsing  it.  He  made  no  inquiry  as  to  the 
true  owners,  but  he  says  he  claimed  the  land  from  the 
start.  If  this  claim  was  merely  as  against  other  tres- 
passers, and  an  attempt  of  himself  and  other  cattlemen  to 
apportion  these  unoccupied  lands  among  themselves,  and 
use  in  herding  and  appropriating  the  wild  grass  without 
any  act  or  claim  adverse  to  the  owners  of  the  title,  this 
would  not  necessarily  constitute  such  adverse  possession 
against  the  true  owners  as  would  ripen  into  complete 
title.  If  the  jury  found  from  the  evidence  that  within  10 
years  before  the  commencement  of  this  action  the  defend- 
ant recognized  the  plaintiff's  right  by  attempting  to  lease 
it  from  the  plaintiff  or  his  grantor,  or  that,  when  the 
plaintiff  by  his  agent  inquired  of  the  defendant  what  right 
he  claimed  in  the  land,  he  failed  to  assert  any  right  in  the 
land  itself  as  against  the  plaintiff,  the  verdict  should  have 
been  for  the  plaintiff.  There  was  no  doubt  under  the 
evidence  that  the  defendant's  use  of  the  land  was  adverse 
as  to  the  other  cattlemen  who  were  using  other  tracts  of 
land  in  that  neighborhood  in  the  same  manner,  and  if 
this  question  had  been  presented  to  the  jury  they  might 
have  found  that  this  was  the  extent  of  the  defendant's 
claim  of  adverse  possession.  The  real  issue  was  not  de- 
fined and  plainly  submitted  to  the  jury  in  the  instructions. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 

Letton,  Rose  and  Hameb,  JJ.,  not  sitting. 
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Buffalo-  County,  appellee,  v.  Joel  Hull,  appellant. 

Piled  June  16,  1913.    No.  17,148. 

Opinion  on  motion  for  rehearing  of  case  reported  in 
93  Neb.  686.    Rehearing  denied. 

Sedgwick,  J. 

The  brief  upon  the  motion  for  rehearing  points  ont  two 
mistaltes  in  the  opinion.    93  Neb.  586. 

1.  The  first  one  of  them  is  that  the  opinion  says  that 
the  bridge  was  built  in  1874,  and  also  says  that  the  act 
of  1879  was  in  force  when  the  bridge  was  bnilt  The 
point  in  mind  was  that  the  statute  of  1881  was  treated 
by  Judge  Maxwell  in  the  opinion  in  Staie  v.  Kearney 
County,  12  Neb.  6,  as  controlling,  although  it  was  enacted 
a  long  time  after  the  bridge  was  built;  and  the  opinion 
in  this  case  is  all  predicated  on  the  statement  therein: 
"The  liability  of  adjoining  counties  for  repairs,  of  a  bridge 
over  a  stream  betwen  them  is  fixed  by  statute,  and  it  is 
within  the  power  of  the  legislature  to  alter  or  amend  th(» 
statute  in  that  regard.  The  conditions  and  extent  of  the 
liability  depend  upon  the  statute  in  force  when  such  re- 
pairs are  made  and  the  liability  incurred."  93  Neb.  586. 
This  was  what  Judge  Maxwell  held  in  12  Neb.,  the 
case  upon  which  this  defendant  relied.  The  error  in 
stating  that  the  act  of  1879  was  in  force  in  1874  is  quite 
immaterial  to  the  merits  of  the  case. 

2.  The  second  error  is  that  it  is  stated  that  the  repairs 
involved  in  this  case  were  made  in  1894.  This  is  a  typo- 
graphical error  for  1904.  The  proceedings  were  begun  in 
1904  and  the  repairs  ordered,  but  it  appears  they  were  not 
actually  made  until  1905.  This  typographical  error  is 
immaterial  to  the  merits  of  the  case. 

The  motion  for  rehearing  is 

Overruled. 
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W.  D.  Stabbisd,  appbllhB;  v.  J.  H.  MgShanb  Timbbb 
Company  bt  al.^  appellants. 

Filed  Juitb  16,  1913.    No.  17^62. 

L  Brokers:    GoiciciBaioirB.    One  who  i8  employed  by  another  to  sell 
specified  pr(H>ert7  at  a  stated  price  and  for  an  agreed  compensa- 
tion  for  making  such  sale,  but  has  no  exclusive   contract  of 
I  agency,  other  persona  with  his  knowledge  being  likewise  author- 

ized to  make  such  sale  with  the  same  agreement  as  to  compensa- 
tion, cannot  recover  the  stipulated  commission  upon  sale  being 
made  by  others  so  employed,  although  his  own  efforts  may  have 
contributed  to  the  result 

j  2. :    Action  fob  Commission:    Pubadikg.    Neither  the  pleadings 

I  nor   the  evidence  in  this  case  will  support  a  judgment  for  the 

I  value  of  the  plaintiff's  services  in  assisting  to  make  a  sale  of  the 

property. 

Appeal  from  the  district  coTirt  for  Douglas  county: 

!  Willis  Q.  Sears,  Judgb.  .  Reversed. 

t 

I  Isaac  E.  Congdon,  for  appellanta  • 

De  Bordy  Fradenhwrg  d  Van  Orsdel,  contra. 

Srdgwick,  J, 

During  the  year  1907  the  J.  H.  McShane  Timber  Com- 
pany, a  corporation,  owned  property  and  a  business  in 
the  Big  Horn  mountains  in  Wyoming,  which  had  cost  the 
company  about  $400,000.  The  capital  stock  of  the  com- 
pany was  1250,000,  all  of  which  was  held  by  J.  H.  and  F. 
J.  McShane.  In  the  beginning  of  the  year  the  company 
was  largely  involved  in  debt  and  the  business  was  un- 
profitable and  very  much  embarrassed.  It  became  ap- 
parent that  the  business  could  not  be  continued  and  that 
a  sale  of  the  entire  property  and  business  would  soon  be- 
come unavoidable.  This  plaintiff  had  been  conducting  a 
somewhat  similar  business  in  Idaho,  and  was  contracting 
for  one  in  the  state  of  Washington.  He  heard  inciden- 
tally that  the  McShanes  were  anxious  to  sell  their  property 
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and  business,  and  wrote  them  that  he  had  heard  that  they 
desired  to  sell  and  suggested  that  he  might  be  of  assist- 
ance to  them.     Afterwards  it  was  suggested  to  the  Me- 
Shanes  by  a  former  owner  of  the  property  that  this  plain- 
tiff might  be  able  to  effect  a  sale.    The  McShanes  requested 
the  plaintiff  to  meet  them  at  the  property,  and  a  verbal 
understanding  was  arrived  at  between  them  under  which 
the  plaintiff  became  very  much  interested  in  assisting  the 
McShanes  in  placing  and  keeping  the  property  and  busi- 
ness  in   condition  to   sell  and   in  finding   a  purchaser. 
There  was  at  that  time  no  definite  contract  between  them 
as  to  compensation  to  the  plaintiff  for  his  services,  but  it 
seems  to  have  been  understood  that  the  plaintiff  was  au- 
thorized to  sell  the  property,  and  he  was  promised  if  he 
succeeded  in  making  such  sale  that  he  would  be  amply 
paid  tliei'efor,  "more  money  than  he  had  ever  had."    With 
this  indefinite  understanding  the  plaintiff,  who  appears 
to  be  an  active  man  and  to  have  had  dome  experience  and 
a  large  acquaintance  with  parties  who  might  be  expected 
to  become  purchaseps  of  such  property,  gave  considerable 
time  and  attention  to  the  undertaking  of  selling  the  prop- 
erty and  in  assisting  the  McShanes  in  so  doing.     In  the 
meantime  the  condition  of  the  business  did  not  improve. 
Matters  continually  grew  worse.     The  McShanes  became 
desperately  anxious  to  sell.     The  plaintiff  demanded   a 
definite  agreement  as  to  his  authority  in  the  matter,  and 
in  March,  1908,  the  timber  company  gave  him  a  memoran 
dum  in  which  they  agreed  to  sell  the  whole  property  to  the 
plaintiff  for  the  sum  of  ^260,000.    The  memorandum  con-' 
eluded  with  these  words;    "The  intent  of  this  instrument 
is  an  option  of  purchase,  and  is  and  shall  remain  in  force 
until  July  1,  1908.''    Afterwards  the  McSlianes  executed 
a  writing  whereby  they  gave  the  plaintiff  "the  right,  priv- 
ilege and  option''  up  to  January  1,  1909,  of  selling  the 
entire  capital  stock  of  the  company  for  a  price  therein 
stated,  ajQd  agreed  to  pay  him  |25,000  for  making  such 
sale.     At  the  same  time  they  executed  a  wTiting,  which 
is  called  a  supplemental   instrument,  in   which   they  re- 
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ferred  to  the  last-named  writing,  and  extended  it  to  April 
1,  1909,  and  included,  not  only  the  stock  of  the  company, 
but  all  of  its  propOTty  rights  also.  Both  of  these  writings 
bore  the  same  date  and  appear  to  have  been  delivered  to- 
gether in  September,  1908. 

In  November,  1908,  the  creditors  became  insistent,  and 
the  McShanes  became  nnable  to  obtain  further  money  or 
supplies  so  as  to  continue  the  oi)eration  of  the  plant.  They 
were  indebted  to  the  First  National  Bank  of  Omaha  in 
the  sum  of  |74,000,  and  to  Paxton  &  Gallagher  in  about  the 
sum  of  125,000  for  supplies,  and  to  the  Bank  of  Com- 
merce of  Sheridan,  Wyoming,  in  a  large  amount.  When 
Paxton  &  Gallagher  refused  to  furnish  supplies,  Mr.  Mc- 
fihane  api)ears  to  have  stated  to  Mr.  Pearce,  their  man 
ager,  the  condition  of  the  company's  affairs,  and  informed 
Mr.  Pearce  that  it  was  impossible  for  them  to  continue 
the  business,  and  suggested  that  it  would  be  better  to  go 
into  bankruptcy  or  have  a  receiver  appointed.  Mr.  Pearce 
suggested  that  it  would  be  better  to  turn  the  proi)erty  and 
assets  over  to  trustees  to  hold  and  manage  the  same  for 
the  creditors,  and  upon  this  suggestion  a  contract  was  en- 
tered into  appointing  Mr.  Pickens,  of  Paxton  &  Gallagher, 
Mr.  Davis,  the  first  vice-president  of  the  First  National 
Bank,  and  Mr.  Perkins,  president  of  the  Bank  of  Com- 
merce of  Sheridan,  as  trustees,  and  all  of  the  property 
was  assigned  to  them  in  that  capacity.  The  trustees  took 
possession  of  the  property  in  November,  1908,  and  con- 
tinued the  business.  In  January,  3909,  the  property  was 
sold  to  McPherson  &  McLaughlin  for  ?182,850.  While 
this  sale  was  being  consummated,  this  plaintiff  served 
notice  on  all  the  parties  interested  that  he  claimed 
a  commission  of  |25,000  if  the  property  was  sold,  and 
afterwards  the  plaintiff  began  this  action  in  the  district 
court  for  Douglas  county  against  J.  H.  and  F.  J.  Mc- 
Shane  and  the  McShane  Timber  Company  and  the  three 
trustees  to  recover  the  $25,000  commission.  Upon  the 
trial,  when  the  evidence  was  completed,  the  trustees  moved 
for  an  instructed  verdict  in  their  favor.  The  McShanes 
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and  the  McShane  Timber  Company  moved  for  an  in- 
structed verdict  in  tlieir  favor.  Tlie  plaintiff  dismiased 
his  action  as  to  the  trustees,  and  moved  for  an  instructed 
verdict  in  his  favjor  against  the  McShanes  and  the  Mc- 
Shane Timber  Company.  The  court  thereupon  dismissed 
the  action  as  against  the  trustees  and  discharged  the  jury, 
and  afterwards  rendered  a  judgment  in  favor  of  the  plain- 
tiff against  the  McShanes  and  the  McShane  Timber  Com- 
pany for  f  18J98,  and  the  defendants  have  appealed. 

The  action  was  based  upon  the  contract^  a,uthorizing 
the  plaintiff  to  sell  the  property,  to  recover  the  |25,000 
agreed  commission  for  doing  so.  There  was  no  allegation 
of  the  value  of  the  plaintiff's  services.  The  plaintiff  in- 
sists that  there  is  sufficient  evidence  of  the  value  of  tho 
services  to  support  the  judgment,  and  also  insists  that 
under  the  evidence  the  plaintiff  was  entitled  to  the  full 
sum  of  $25,000,  and  that  the  defendants  cannot  complain 
of  the  judgment  for  a  less  amount.  With  the  contracts 
above  stated  between  the  plaintiff  and  McShane,  the  latter 
employed  the  plaintiff  to  assist  in  the  management  of  th<> 
business  and  care  of  the  property,  and  to  put  it  in  condi- 
tion to  sell.  They  paid  him  fSOO  a  month,  and  agreed 
that  his  salary  should  begin  from  the  preceding  January. 
They  also  paid  all  of  his  expenses  incurred  either  in  tho 
care  of  the  property  or  in  endeavor  to  sell.  The  plaintiff 
insists  that  the  salary  was  paid  him  because  the  employ- 
ment would  require  him  to  employ  a  man  to  manage  his 
business,  and  that  plaintiff  gained  nothing  by  receiving 
this  salary.  But  the  plaintiff  testified  that  in  May,  1907, 
he  was  operating  a  lumber  plant  in  Chance,  Idaho,  and 
"had  gotten  out  all  our  timber  and  still  had  all  of  our 
property,  and  I  was  undertaking  to  get  our  money  out  of 
it,  and  was  tied  up  in  another  contract  I  was  figuring  on.'' 
He  closed  this  latter  contract  by  purchasing  a  mill  at 
Springdale,  Washington.  He  says  that  his  plant  at 
Springdale  was  to  "start  up"  April  1,  1909.  He  looked 
after  his  personal  interests  himself,  and  there  is  no  evi- 
dence that  he  employed  a  man  in  his  place  or  was  put  to 
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any  expense  in  that  regard.  As  we  have  already  stated, 
his  first  contract  of  March  28,  1908,  was  merely  an  option 
to  purchase  the  property  for  a  fixed  price  of  $260,000,  and 
was  to  remain  in  force  until  July  1,  1908.  The  contract 
for  commission  for  selling  the  property  upon  which  he 
sues,  which  was  dated  a  few  days  later,  fixed  the  value  of 
the  property  at  which  he  was  authorized  to  sell  at  a 
somewhat  less  figure.  This  price  was  fixed  u])on  careful 
inventories  of  casli  values  estimated  by  plaintiff  himself, 
and  was  about  f250,000.  He  was  not  engaged  in  the  busi- 
ness of  a  broker,  and  had  no  advantages  for  securing  pur- 
chasers such  as  a  clientage  of  a  broker's  agency  niiglit  have 
supplied.  McShane  agreed  to  give  Mr.  McPherson  the  same 
commission  if  he  would  sell  the  proi>erty.  He  made  the 
same  agreement  with  several  others.  Tlie  plaintiff  had  no 
exclusive  agency  to  sell  the  property.  No  doubt  this  em- 
ployment with  a  salary  was  dependent  upon  the  more  im- 
portant matter  of  selling  the  business.  McPlierson,  wln) 
was  also  promised  $25,000  if  he  should  make  a  sale  of  the 
property,  api)ears  to  have  been  very  active  in  the  matter. 
He  knew  that  the  property  was  about  to  be  sacrificed  and 
was  ready  to  take  an  interest  in  it  himself,  but  did  not  want 
to  undertake  the  purchase  alone,  and  afterwards  did  actu- 
ally purchase  it  from  the  trustees  with  Mr.  IMcLaughlin. 
Mr.  McLaughlin  was  engaged  in  similar  business  in  another 
location,  and  when  the  property  was  offered  to  him  for 
1250,000  he  expressed  himself  as  unwilling  to  pay  more 
than  $225,000,  and  afterwards  reduced  this  from  time  to 
time,  and  finally  made  the  definite  offer  of  $180,000  for 
the  property.  The  contract  with  the  trustees  gave  them 
full  power  to  sell  the  property  for  such  price  and  upon 
such  terms  as  they  found  to  be  in  the  interest  of  the  cred- 
itors. It  was  provided  that  the  M(*Shanes  might  make 
contracts  for  the  sale  of  the  property  subject  to  the  ap- 
proval of  the  trustees.  At  a  meeting  in  Omnlia  in  Janu- 
ary, 1969,  with  McPherson  and  ^IcLaughlin,  at  which  the 
trustees  and  others  interested  were  present,  including  Mr. 
J.  H.  McShane,  a  contract  of  sale  was  lujMh*  by  the  trus- 
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tees  to  McPfaerson  &  McLaugbliiL  McShane  had  understood 
that  these  purchasers  would  pay  at  least  1200,000  for  the 
property,  and  when  they  proposed  to  pay  only  |180,000 
he  protested.  The  trustees  finally  offered  to  accept  |182,- 
500,  with  a  few  dollars  added  as  expenses,  and  McShane 
at  once  left  them,  declaring  that  that  amount  would  not 
be  sufficient  to  pay  the  inde]>tednes8.  In  this  he  appears 
to  have  lieen  right.  The  indebtedness  largely  exceeded 
the  amount  of  the  sale.  This  plaintiff  was  not  present 
when  the  sale  was  made.  It  does  not  appear  that  the 
purchasers  or  the  trustees,  or  any  of  them,  knew  that  the 
plaintiff  had  any  contract  for  a  commission,  nor  that  he 
was  employed  to  make  a  sale.  They  seem  to  have  under- 
stood that  the  plaintiff  was  employed  at  a  salary,  and 
supposed  that  that  was  the  extent  of  his  relation  to  the 
business.  When  the  property  was  turned  over  to  the 
trustees  they  contracted  with  the  plaintiff  to  continue  in 
their  employment,  so  that  he  had  notice  of  the  assignment 
and  of  the  duties  and  powers  of  the  trustees.  He  knew 
that,  while  these  defendants  were  still  interested  in  the 
property  and  in  bringing  about  as  advantageous  a  sale  as 
possible,  no  sale  of  the  property  could  be  made  except  by 
or  through  the  trustees,  and  of  course  his  power  to  act 
was  limited  accordingly.  "When  it  was  found  that  the 
property  could  not  be  sold  for  the  price  for  which  the 
plaintiff  had  been  authorized  to  sell  it,  and  that  it  must 
be  sold  for  some  price,  no  new  agreement  was  made  au- 
thorizing him  as  agent  to  sell  for  a  lower  price,  and  yet 
these  defendants  continued  to  avail  tliemselves  of  his 
efforts  to  secure  a  purchaser  for  the  property. 

We  have  attempted  to  state  the  facts  suflficient  to  show 
in  a  general  way  the  nature  of  the  plaintiff's  employment 
and  the  necessary  construction  of  his  contract.  Neither 
the  plaintiff  nor  any  one  of  the  other  parties  authorized 
by  the  MeSlianes  to  sell  the  property  nor  Mr.  McShane 
himself  can  be  said  to  have  done  so.  How  ranch  the  efforts 
of  any  one  of  them  contributed  to  the  result  it  is  difficult  to 
determine.    Tlie  sale  was  consummated  and  closed  by  the 
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trustees.  They  never  employed  nor  authorized  this  plain- 
tiflf  to  sell  the  property.  Under  these  circumstances,  it 
seems  clear  that  it  cannot  be  said  that  the  plaintiff  has 
sold  this  properly  and  so  became  entitled  to  the  stipulated 
sum  that  was  to  be  paid  him  if  he  made  such  sale.  On  the 
other  hand,  it  was  not  the  understanding  of  the  parties 
that  the  salary  paid  to  the  plaintiff  should  necessarily  be 
in  full  payment  for  all  services  rendered  by  him,  if  such 
services  were  of  greater  value  than  the  amount  of  the 
salary.  So  far  as  we  have  observed  from  the  examination 
of  the  abstract,  evidence  was  offered  by  the  plaintiff  as  to 
the  value  of  his  services,  but  was  excluded  upon  objection. 
At  all  events,  there  is  not  sufficient  evidence  in  the  record 
to  justify  the  judgment  upon  the  ground  of  the  value  of 
the  plaintiff's  services.  The  plaintiff  should  be  allowed 
to  amend  his  petition,  if  so  advised,  and  count  upon  a 
quantum  meruit  upon  payment  of  costs  accrued  to  the 
time  of  making  snch  amendment. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedinga 

Reversed. 

BosB,  Fawobtt  and  Hambr,  JJ.,  not  sitting. 


Samuel  M.  Jackson,  appellant,  v.  Charf.es  F.  Rohr- 


FxLBD  June  16,  1913.    No.  17,265. 

Limitation  of  Actions:  Action  bt  Mobtoagob.  The  mortgagor's  cause 
ol  action  to  quiet  his  title,  recover  possession,  and  redeem  from 
the  lien  of  the  mortgage  accrues  when  the  mortgagee  takes  pos- 
session of  the  mortgaged  property  with  color  of  title  to  the  fee 
and  claim  of  ownership,  and  the  ten  years'  limitation  of  the 
statute  will  then  begin  to  run. 

Appeal   from   the   district   court   for   Pierce    county: 
Anson  A.  Welch,  Judge.    Affirnied, 
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Fred  H.  Free,  McOraw  &  Wilke  and  0.  8.  Polk,  for 
appellant. 

Douglas  Cones,  Mapes  d  Hazen,  W.  W.  Quivey  and  M. 
H.  Leamy,  contra. 

Sedgwick,  J. 

The  plaintiff  began  this  action  in  the  district  court  for 
Pierce  county  to  quiet  his  title,  and  recover  possession  of 
the  real  estate  described,  and  to  redeem  the  same  from  the 
lien  of  a  mortgage.  After  some  questions  had  been  raised, 
the  plaintiflf  filed  an  amended  i)etition,  and  the  defendants 
demurred  thereto  generally.  The  court  sustained  the  de- 
mun*er,  and,  the  plaintiff  not  pleading  further,  the  action 
was  dismisi^d,  and  the  plaintiflf  has  appealed,  so  that  the 
only  question  presented  is  as  to  the  suflBiciency  of  the 
petition  to  entitle  the  plaintiflf  to  the  relief  demanded. 

The  petition  alleges  that  the  plaintiflf  obtained  title  to 
(he  premises  by  deed  on  the  16th  day  of  April,  1890. 
There  is  no  allegation  that  he  ever  obtained  possession, 
and  the  petition  alleges  that  the  defendants  are  in  pos- 
session. The  petition  also  alleges  that  in  April,  1890,  a 
mortgage  company  filed  a  petition  in  the  district  court 
for  Pierce  county  to  foreclose  a  mortgage  upon  the  land, 
and  that  in  May,  1890,  a  decree  of  foreclosure  was  entered 
in  that  action  for  the  sum  of  $10,704.76,  and  that  a  sale 
was  had  thereunder,  and  pursuant  thereto  the  sheriflf  ex- 
ecuted a  deed  and  delivered  it  to  the  plaintiflf s  therein, 
who  afterwards  conveyed  to  these  defendants. 

From  these  allegations  it  appears  that  these  defendants 
and  their  gi'antors,  as  mortgagees,  took  possession  of  the 
land  in  the  spring  of  1891,  with  color  of  title,  and  claim- 
ing the  title  against  this  plaintiflf  and  all  others.  Thc> 
plaintiflf's  cause  of  action  accrued  when  the  mortgagees 
entered  into  xK)ssession  under  their  claim  of  title.  Clarh 
v.  Hannafeldt^  79  Neb.  566.  This  action  was  not  begun 
until  much  more  than  10  years  thereafter.    The  plaintiflf's 
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action  was  therefore  barred  by  the  statute  of  limitations, 
and  the  demurrer  to  his  petition  was  rightly  sustained. 
The  judgment  of  the  district  court  is 

Affibmbd. 

Barnes,  Fawcbtt  and  Hameb,  JJ.,  not  sitting. 


FoBD  ft  Isbell  Lumbbb  Company,  appellant,  v.  H.  P. 
Cady  Lumbbb  Company,  appellee. 

Filed  Jxmx  16,  1918.    No.  17,293. 

1.  Pleading:  Answeb:  Joindeb  of  Defenses.  A  defendant  may  plead 
in  bis  answer  as  many  defenses  as  be  bas,  wbetber  legal  or  equi- 
table, or  botb.  Sucb  defenses  must  be  consistent.  They  are  con- 
sistent unless  one  of  them  cannot  be  proved  witbout  disproving 
the  other. 

i-  :    :    .    The  petition  alleged  that  "the  defendant 

(a  corporation)  through  J.  F.  Gresly  &  Co.,  brokers,  ordered  In 
writing  of  the  plaintiff"  certain  property,  describing  it,  and  set- 
ting out  the  written  contract  in  full,  signed  by  G.  &  Co.,  and  not 
purporting  to  be  signed  or  authorized  by  defendant  The  answer 
was  in  substance  a  general  denial,  with  the  allegation  that  the 
plaintiff  did  not  ship  the  property  "within  a  reasonable  time  after 
it  alleged  it  received  said  order  from"  G.  &  Co.  Held,  That  these 
defenses  were  not  inconsistent,  and  did  not  amount  to  an  admis- 
sion that  G.  ft  Co.  were  authorized  by  defendant  to  make  the  con- 
tract for  it. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sbabs,  Judge.    Affirmed. 

W,  D.  McHugh  and  W.  H.  Eerdman,  for  appellant 

De  Bordj  Fradenhnrg  d  Van  Orsdel,  contru. 

Sedgwick,  J. 

This  cause  was  determined  in  the  district  court  for 
Douglas  county  upon  a  demurrer  to  the  plaintiff's  peti- 
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tioiL  The  district  court  sustained  the  demurrer^  and, 
plaintiflF  refusing  to  plead  further,  judgment  was  entered 
for  defendant,  and  plaintiff  has  appealed. 

The  parties  have  discussed  numerous  i>oints  of  practice 
in  an  interesting  way,  but  it  is  necessary,  in  our  view  of 
the  law,  to  discuss  but  one  of  the  pointa  presented.  The 
action  was  begun  in  county  court,  and  it  was  a  term  case 
under  the  statute.  In  such  case  the  rules  of  pleading  are 
the  same  in  the  county  court  as  in  the  district  court.  The 
original  petition  alleged  that  "the  defendant  through  J.  F. 
Gresly  &  Company,  brokers,  ordered  in  writing  of  the  plain- 
tiff five  cars  of  lumber,  said  order  being  in  words  and 
figures  following:"  Then  follows  an  order  for  the  ship- 
ment of  the  lumber  by  plaintiff  to  the  defendant,  the  terms 
being  sufficiently  definite,  signed,  "J.  P.  Gresly  &  Co."  It 
is  then  alleged  that  the  defendant  refused  to  receive  the 
lumber,  and  plaintiff  was  damaged  in  the  sum  of  |292.12. 

It  seems  to  be  conceded  that  this  petition  was  insuffi- 
cient because  it  fails  to  allege  that  Gresly  &  Company 
had  authority  to  make  such  a  contract  for  the  defendant. 
The  defendant  answered  by  general  demurrer,  a  general 
denial,  and  "that  the  alleged  contract  is  Avithin  the  statute 
of  frauds  and  void."  During  the  progress  of  the  trial  in 
county  court  the  defendant  ajiiended  the  answer  by  adding 
the  following:  "Defendant  shows  that  independent  of, 
and  without  waiving,  the  foregoing  defenses,  plaintiff  can- 
not recover,  for  said  plaintiff  did  not  ship  said  lumber 
within  a  reasonable  time  after  it  alleged  it  received  said 
order  from  J.  F.  Gresly  &  Company,  brokers,  nor  did  this 
defendant  have  any  knowledge  that  the  said  plaintiff  or 
any  one  else  claimed  that  defendant  had  ordered  said  cars 
of  lumber  on  September  25th,  1908;  that,  had  defendant 
known  that  any  such  claim  existed,  it  would  have  can- 
celed such  alleged  orders,  and  defendant  shows  that  the 
said  plaintiff  did  not  ship  said  lumber  within  a  reasonable 
time  after  September  25th,  1908,  nor  until  after  lumber 
had  grently  deteriorated  in  market  value,  nor  did  the 
plaintiff  exercise  good  faith  in  said  matter."     The  defend- 
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ant  afterwards,  and  before  the  cause  was  submitted,  asked 
to  withdraw  this  amendment,  but  the  county  court  re- 
fused permission  to  do  so. 

Upon  appeal  to  the  district  court,  the  plaintiff  filed  a 
petition  in  the  exact  words  of  the  original  petition  in  the 
county  court.  The  defendant  demurred  to  this  petition, 
and  the  court  sustained  the  demurrer.  The  plaintiflP  then 
amended  its  petition  by  adding  the  allegation  that  the 
defendant  amended  its  answer  in  the  county  court  and 
attaching  to  the  petition,  as  an  exhibit,  the  said  amend- 
ment, which  is  above  quoted  in  full.  The  defendant  moved 
to  strike  out  this  amendment,  on  the  ground  that  it  was 
surplusage  and  redundant.  The  court  sustained  the  mo- 
tion and  struck  out  the  amendment.  The  plaintiff  then 
filed  a  petition,  being  the  same  as  its  original  petition. 
The  defendant  again  demurred  to  the  petition.  Th(» 
plaintiff  moved  the  court  to  strike  out  the  demurrer,  which 
motion  was  overruled,  and  the  demurrer  was  then  sus- 
tained, and,  the  plaintiff  electing  not  to  plead  further, 
the  court  entered  judgment  dismissing  the  plaintiff's  case. 
Of  course,  the  county  court  should  have  allowed  the  de- 
fendant to  amend  its  answer  on  suitable  terms. 

The  principal  one  of  these  fine  points  of  practice  raised 
by  the  contending  counsel  is  as  to  the  construction  and 
otfect  of  the  amendment  to  the  answer  which  was  filed 
in  the  county  court.  It  is  contended  by  the  plaintiff  that 
the  allegations  of  this  amendment  are  inconsistent  with 
the  general  denial  in  the  answer  and  amount  to  an  ad- 
mission that  the  alleged  contract  was  a  valid  contract  be- 
tween the  parties. 

In  our  code  practice  a  defendant  may  plead  as  many 
defenses  as  he  has,  whether  legal  or  equitable,  or  both. 
The  plea  of  the  statute  of  frauds  does  not  seem  to  b(» 
strictly  applicable.  The  contract  was  in  writing;  it  was 
not  the  contract  of  this  defendant,  but  the  general  denial 
raised  this  issue,  so  that  the  question  is,  whether  the  amend- 
ment made  in  the  county  court  is  inconsistent  with  a 
general  denial.    Defenses  "are  not  inconsistent  unless  the 
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proof  of  one  necessarily  disproves  the  other.'*    Blodgett 
V.  McMvrtry.  39  Neb.  210. 

Would  proof  that  plaintiff  did  not  ship  the  lumber 
"within  a  reasonable  time  after  it  alleged  it  received  said 
order  from  J.  F.  Gresly  &  Company"  necessarily  prove 
that  Gresly  &  Company  were  duly  authorized  to  make  the 
contract  for  the  defendant?  An  allegation  "if  Gresly  & 
Company  were  authorized  and  the  defendant  is  bound  by 
the  contract  the  plaintiff  did  not  ship,"  etc.,  would  be  an 
admission  of  the  binding  force  of  the  contract  under  the 
decision  in  Nasoti  v.  Ndson^  79  Neb.  582,  and  other  cases. 
Tt  seems  to  us  that  the  allegations  of  the  amended  answer 
in  the  county  court  in  this  case  amount  to  this:  "Qredy 
&  Company  had  no  authority  to  make  the  contract  you  have 
sued  upon,  and  you  virtually  admitted  it  and  failed  to 
ship  the  lumber  to  us  according  to  the  terms  of  the  con- 
tract which  Gresly  &  Company  made."  Some  of  the  early 
eases  in  this  court  go  to  a  great  extent  in  excluding  defenses 
on  the  ground  of  inconsistency.  We  are  not  inclined  to 
press  further  in  that  direction.  "Defenses  are  inconsistent 
only  when  one,  in  fact,  conta*adicts  the  other,  and  has  noth- 
ing to  do  with  a  seeming  and  logical  inconsistency,  which 
arises  merely  from  a  denial  and  a  plea  in  confession  and 
avoidance.  Such  a  plea  may  sometimes  be  properly  made 
in  connection  with  a  denial,  as  it  may  be  true,  in  fact, 
that  one  never  assumed  tlo  obligation  sued  on,  and  was 
an  infant,  or  a  feme  covert,  at  the  time  it  was  claimed  to 
have  been  assumed."  Bliss,  Code  Pleading  (3d  ed.)  sec. 
343.  And  so  it  is  not  inconsistent  to  allege  that  Gresly 
&  Company  were  not  authorized  to  make  any  contract  for 
defendant,  and  that  the  plaintiff  has  not  complied  with 
the  unauthorized  contract  which  they  assumed  to  make. 
The  plaintiff  should  allege  and  prove  that  it  had  sub- 
stantially complied  with  the  contract  on  its  part,  including 
the  shipment  of  the  lumber  within  a  reasonable  time. 
And  such  allegation  and  proof  could  be  negatived  under 
a  general  denial.  The  amendment  to  plaintiff's  petition  in 
the  district  court,  therefore,  setting  up  the  amendment 
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that  defendant  had  made  to  its  answer  in  the  county  court, 
added  nothing  to  the  petition,  and  the  order  of  the  court 
striking  it  from  the  petition  was  not  prejudicial  to  the 
plaintiff.  The  petition  failed  to  state  a  cause  of  action  with 
or  without  this  amendment,  and  the  court  did  not  err  in 
sustaining  a  demurrer  thereto. 

The  judgment  of  the  district  court  is 

Afpibmbd. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


OLE  C.   SORENSON,  APPELLEE,   V.   LINCOLN   TRACTION   COM- 
PANY,  APPELLANT. 

Filed  June  16,  1913.    No.  17.294. 

1.  Carriers:  EJBcno:?  of  Passenger.  It  Is  the  duty  of  the  conductor 
and  employees  of  the  company  In  charge  of  a  street  car  to  main- 
tain order  and  protect  the  passengers  from  insult  and  annoying 
disturbances  such  as  loud  talking,  swearing  and  singing  of  bois- 
terous and  improper  songs  in  the  car.  If  a  passenger  refuses  to 
refrain  from  such  conduct,  the  conductor  may  remove  him  from 
the  car,  and  may  use  such  reasonable  force  as  is  necessary  for 
that  purpose.  » 

2. :   :    Prejudicial  Instructions.    Instructions  quoted  In 

the  opinion  are  held  to  be  misleading  and  prejudicial  under  the 
Issues  and  evidence  in  this  case. 

Appeal  from  the  district  court  for  Lancaster  county: 
LiNCJOLN  Frost,  Judge.    Reversed. 

O.  8.  Allen  and  0.  B.  Clark,  for  appellant. 

Wilmer  B.  Comstock,  contra. 

Sra)GWiCK,  J. 

The  plaintiff  alleged  in  his  petition  that  he  was  a  pas- 
senger on  one  of  the  cars  of  the  defendant  company  from 
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the  city  of  Havelock  to  the  city  of  Lincoln,  and  that  the 
employees  in  charge  of  the  car,  "under  guise  and  pretense 
of  preserving  order  and  without  any  provocation,  assaulted 
plaintiflf  with  a  club  and  controller  with  which  the  car  was 
operated.'-  He  demanded  damages  for  the  injuries  so 
sustained.  The  defendant  answered  that  the  plaintiff  was 
boisterous  and  ofiFensive  to  the  other  passengers  and  that 
he  was  in  a  state  of  intoxication;  "that,  in  the  discharge  of 
their  duties  to  presence  order  and  protect  passengers  from 
annoyance,  the  servants  of  the  defendant  requested  the 
plaintiff  to  desist,  whereupon  he  became  more  offensive  and 
committed  an  assault  upon  them ;  that  in  resisting  the  as- 
sault and  in  enforcing  order  the  servants  used  only  reason- 
able force  and  no  more  than  was  necessary."  There  was  a 
verdict  and  judgment  in  favor  of  the  plaintiff,  and  defend- 
ant has  appealed. 

It  appears  that  the  car  was  crowded  with  passengers; 
that  the  plaintiff  was  employed  in  the  Havelock  car  shops; 
and  that  he  and  a  considerable  number  of  his  fellow  em- 
ployees were  standing  together  in  the  rear  end  of  the  car. 
The  plaintiff  testified  in  his  own  behalf,  and  also  called 
five  of  his  fellow  employees  in  the  car  shop,  all  of  whom 
testified  that  they  did  not  consider  the  plaintiff  intoxicated 
at  the  time.  The  plaintiff  and  some  of  his  witnesses  testi- 
fied that  he  drank  two  glasses  of  beer  before  he  took  the  car 
that  evening.  One  of  these  witnesses  testified  that  the 
plaintiff  "was  conducting  himself  as  a  gentleman  and  mak- 
ing no  disturbance;  that  the  conductor  came,  and,  after 
some  words,  pulled  a  black  jack  out  of  his  pocket  and 
struck  him;  that  he  pulled  the  bell  and  the  motorman 
came  running  in  and  also  hit  him  with  the  controller. 
Plaintiff  made  no  effort  to  strike  either  of  them,  but 
merely  attempted  to  protect  himself."  These  witnesses 
v<ary  somewhat  in  their  version  of  the  circumstances  and 
language  used  between  the  plaintiff  and  the  men  in  charge 
of  the  car  at  the  commencement  of  the  disturbance.  James 
Dalton,  a  machine  apprentice,  also  testified  for  the  plain- 
tiff and  in  some  respects  corroborated  these  other  wit- 
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nesses.  One  Doran,  who  was  not  on  the  car  at  the  time, 
testified  for  the  plaintiff  that  he  saw  him  at  supper  time 
and  he  appeared  to  he  sober;  he  saw  him  again  at  10  o'clock 
that  night  and  he  was  sober  at  that  time. 

The  question  for  the  jury  to  determine  was  whether  the 
circumstances  and  the  plaintiff's  conduct  at  the  time  were 
such  as  to  lead  a  reasonably  prudent  man,  situated  as  the 
conductor  was,  to  believe  that  it  was  necessary  to  do 
what  he  did  in  the  interest  of  the  passengers  and  to  pre- 
serve the  peace,  and  that  he  acted  with  reasonable  pru- 
dence under  the  circumstances  or  whether  the  conductor 
unjustifiably  assaulted  the  plaintiff.  It  was  in  the  inter- 
(»st  of  the  passengers  on  the  car  that  any  public  disturb- 
ance should  be  prevented  and  that  they  should  be  pro- 
tected from  annoyance  and  insult,  and,  on  the  other  hand, 
that  the  passengers  should  not  be  unnecessarily  or  un- 
reasonably assaulted  by  the  employees  of  the  company. 
The  passengers  then  would  be  presumed  to  be  disinter- 
ested witnesses  in  the  case. 

ilrs.  Allen  was  a  passenger  on  the  car  and  was  accom- 
panied by  a  young  girl.  She  testified,  among  other  things, 
that  they  "went  up  to  the  front  end  of  the  car.  We  con- 
cluded that  was  the  best  place  after  seeing  the  conditions 
in  the  car.  We  were  obliged  to  go  to  the  city.  We  keep 
student  boarders,  and  there  were  some  things  we  could 
not  get  at  University  Place.  We  intended  to  wait  until 
the  drunk  cars  were  gone.  The  car  went  by  that  we  sup- 
ix>sed  was  the  regular  drunk,  as  it  was  known  in  ^'^ni.,' 
so  we  said,  *We  will  have  to  take  this  car,  the  next 
(me  will  be  too  late  to  get  into  the  stores.'  The  platform 
was  full  of  men.  I  got  my  way  through,  but  my  daughter 
attempted  to  get  on  and  the  bell  rang  and  she  fell.  •  ♦  ♦ 
After  we  had  gone  a  ways  there  was  so  much  noise,  talk- 
ing, swearing  and  some  singing,  and  all  the  time  the  car 
kept  stopping  for  quite  a  ways.  I  wondered  why  it  was. 
Finally  I  watched  and  there  were  some  men  around  the 
stove,  and  I  noticed  one  reach  up  and  pull  the  bell.  I 
spoke  to  my  daughter  and  said,  'They  are  pulling  the  bell.' 
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I  kept  seeing  the  motorman  look  back,  and  I  tfaonght 
there  might  be  something  wrong  with  the  car.  I  looked 
over  the  car,  and  mr  daughter  said,  ^Xet's  get  dt — I  did 
not  want  to  go — let  ns  get  something,  whateTer  we  can, 
for  dinner.'  I  said,  'Xo,  we  will  be  np  here  br  the  mot<^- 
man,  we  can  jnmp  off  if  anything  happens.*  They  were 
so  noisy,  we  were  afraid  of  something.  I  saw  the  conduc- 
tor. I  was  so  far  in  front  I  could  not  understand  what 
he  said,  hut  I  think  he  asked  them  to  quit  pulling  the  bell 
rope.  And  then  I  saw  the  conductor,  I  think  he  went  to 
him  two  or  three  times  out  there,  and  said  something  to 
them,  hnt  it  didn't  make  any  difference.  And  one  pas- 
senger that  sat  opposite  me  said,  'There  will  be  a  racket, 
a  roWy  but  we  will  see  fair  play.'  Of  course  then  I  didn't 
know  what  they  were  doing  with  the  conductor;  they  were 
Hurrounding  him,  but  I  saw  the  conductor  go  back.  •  ♦  ♦ 
Some  of  the  passengers  sat  with  their  mouths  open;  some 
were  so  intoxicated,  they  could  not  sit  up  straight.  There 
was  a  gcKHl  deal  of  noise  and  profane  language  and  sing- 
ing. •  •  •  I  saw  the  plaintiff  grappling  with  the  con- 
ductor. The  three  of  them  had  hold  of  him.  I  thought  all 
three  were  after  the  conductor.  That's  the  way  it  looked 
to  me." 

The  young  girl  testified:  "The  seats  were  full,  most  of 
them  with  drunken  men.  Noticed  that  the  car  kept  stop- 
ping all  the  wliile.  Thought  there  was  something  wrong, 
glanced  back.  I  did  not  see  any  one  pulling  the  bell  cord, 
but  heard  the  bell  ring  a  number  of  times.  ♦  •  •  They 
had  b(»en  singing  most  of  the  time,  singing  songs  that  were 
not  fit  to  be  sung  in  a  place  of  that  kind.  I  glanced  back 
and  saw  this  man  strike  the  conductor.  Looked  around 
again  and  saw  that  they  were  fighting.  Mortorman  kept 
looking  back  to  see  what  the  trouble  was.  He  took  the 
crank  of  the  street  car  that  he  had  in  his  hand.  I  remember 
seeing  him  go  by  me,  as  I  was  standing  leaning  against 
the  seat,  just  as  he  got  to  this  man.  ♦  •  •  It  was  very 
noisy  and  there  was  profane  language.  Came  from  parties 
standing  around  the  stove.     I  saw  the  man  at  the  stove 
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strike  the  conductor.  Conductor  struck  in  protection  of 
himself.  Think  the  passenger  struck  the  conductor  with 
his  fist  Saw  nothing  in  conductor's  hand."  Several  of 
the  passengers  testified  in  the  case  and  their  testimony 
was  generally  corroborative  of  that  of  these  two  ladies. 

The  conductor  testified:  "Plaintiff's  conduct  attracted  . 
my  attention.  He  was  talking  with  two  companions,  very 
loud,  and  swearing,  and  raising  quite  a  disturbance.  I 
*went  up  to  him  and  told  him  that  the  noise  would  have 
to  be  stopped,  and  the  swearing.  Said  he  hadn't  done  any- 
thing but  what  he  would  do  again,  and  defied  me  to  stop 
him,  and  swpre.  Stopped  the  car  and  asked  him  to  get  off. 
I  took  hold  of  his  arm  and  he  strufk  at  me.  After  he 
struck  at  me  I  struck  back  at  him.  Motorman  came  in. 
I  don't  know  whether  he  hit  anybody  or  not;  I  could  not 
see.    There  was  quite  a  jam." 

The  court  instructed  the  jury:  "(7)  The  undisputed 
evidence  in  this  case  shows  that  the  plaintiff  was  a  pas- 
senger upon  defendant's  car.  It  was  therefore  the  duty 
of  the  defendant  to  use  a  high  degree  of  care  and  diligence 
to  protect  plaintiff  from  injury,  and  to  convey  plaintiff 
safely  and  properly  from  Havelock  to  his  destination  in 
the  city  of  Lincoln.  If  the  defendant  entrusts  this  duty 
to  its  servants,  the  law  holds  it  responsible  for  the  man- 
ner in  which  those  servants  discharge  such  duty,  and  the 
defendant  is  responsible  for  any  malicious  or  wanton  acts 
of  its  motorman  or  conductor,  or  either  of  them,  against 
or  upon  the  plaintiff  during  the  course  of  the  discharge  of 
their  duty  to  the  defendant,  which  relates  to  the  plaintiff, 
and  if  its  servants,  instead  of  protecting  the  plaintiff,  as- 
saulted and  beat  him  without  just  cause,  as  hereinafter 
explained,  then  the  defendant  has  failed  in  its  duty  to  the 
plaintiff  and  is  answerable  to  him  for  whatever  injury  he 
has  sustained  by  such  assault. 

"(8)  On  the  other  hand,  if  you  find  from  the  evidence 
that  the  plaintiff  was  boisterous,  unseemly  and  offensive 
to  the  other  passengers  riding  in  tlie  car,  then  defendant's 
conductor  not  only  had  the  right,  but  it  was  his  duty  to 
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the  other  passengers,  to  require  plaintiflE  to  desist  in  his 
boisterous  and  offensive  conduct,  even  to  the  extent  of 
requiring  plaintiff  to  leave  the  car  in  the  event  that  he 
still  persisted  therein." 

It  would  seem  that  under  this  evidence  the  jury  must 
•have  been  misled  by  these  instructions.  The  instructions 
do  not  seem  to  be  exactly  adapted  to  the  evidence.  The 
jury  is  told  that  it  was  the  duty  of  the  defendant  to  use  a 
high  degree  of  care  and  diligence  to  protect  plaintiff  from 
injury  and  to  convey  him  safely  and  properly  from  Have- 
lock  to  his  destination  in  the  city  of  Lincoln.  This  would 
be  true  so  far  as  the  ordinary  duty  of  the  defendant  to  its 
passengers  is  concerned,  but  it  does  not  appear  to  have 
in  view  the  question  as  to  whetlier  the  conduct  of  the 
plaintiff  was  such  as  to  make  it  the  duty  of  the  conductor 
to  remove  him  from  the  car.  In  the  following  instruction 
the  jury  are  told  that,  if  the  conduct  of  this  plaintiff  was 
boisterous  and  offensive  to  other  passengers,  the  conduc- 
tor had  the  right  and  duty  to  require  him  to  desist,  "even 
to  the  extent  of  requiring  plaintiff  to  leave  the  car  in  the 
event  that  he  still  persisted  therein."  This  does  not  ap- 
pear to  recognize  the  right  of  the  conductor  to  use  such 
force  as  was  reasonably  necessary  under  such  circum- 
stances to  remove  the  plaintiff  from  the  car.  He  might 
require  the  plaintiff  to  leave  the  car,  but  there  is  no  light 
given  the  jury  as  to  the  right  or  duty  of  the  conductor  in 
case  the  plaintiff  refused  to  leave.  The  instruction  is  fbl- 
lowed  immediately  by  another  to  the  effect  that  words  of 
provocation  alone  will  not  justify  an  assault,  "except  in  so 
far  as  the  assault  consisted  in  attempting  to  put  the  plain- 
tiff off  the  car."  This  language  does  not  seem  to  remedy 
the  failure  to  explain  to  the  jury  the  duty  of  the  conduc- 
tor under  such  circumstances.  The  jury  is  nowhere  di- 
rectly told  under  what  circumstances  it  would  be  the 
duty  of  the  conductor  to  remove  the  plaintiff  from  the  car. 
The  tenth  instruction  is  as  follows:  "While  one  may  re- 
sist any  unlawful  attempt  to  injure  his  person,  he  must 
not  in  resisting  an  assault  in  that  regard  exceed  the  bounds 
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of  necessary  defense  and  protection,  for  it  is  only  per- 
mitted as  a  means  to  avert  an  impending  evil,  which  might 
otherrvise  ovenvhelm  the  party,  and  not  as  a  punishment 
or  retaliation  for  the  injurious  attempt.  The  degree  of 
force  necessary  to  repel  an  assault  will  naturally  depend 
upon  and  be  proportioned  to  the  violence  of  the  assault, 
but  with  this  limitation  any  degree  is  justifiable.  Ex 
cessive  violence,  even  if  called  into  play  in  the  first  in- 
stance, in  self-defense,  must  be  answered  for  in  damages." 

It  seems  that  by  the  instructions  the  case  was  submitted 
as  a  quarrel  resulting  in  an  assault,  and  the  question  is 
put  to  the  jury  whether  the  assault  by  the  conductor 
and  motorman  was  justifiable  as  being  in  self-defonso. 
whereas  the  real  issue  was  whether  the  conductor  and 
motorman  were  in  the  line  of  duty  in  protecting  the  pas 
sengers  against  the  misconduct  of  the  plaintiff  and  his 
companions  and  in  attempting  to  remove  plaintiff  from 
the  car,  and,  if  they  were,  whether  they  used  more  violence 
than  appeared  to  be  reasonably  necessary  under  the  cir- 
cumstances. The  jury  might  have  believed  under  this 
evidence  that  the  plaintiff  and  his  companions  were  noisv 
and  boisterous  and  disregarded  the  rights  of  the  other  pas- 
sengers entirely,  or  so  much  so  that  it  became  the  duty  of 
the  conductor  to  take  some  action  to  preserve  decent  order, 
and  they  might  have  supposed,  under  these  instructions, 
that  the  conductor  was  not  justified  in  using  force  to  ejeci 
the  plaintiff  from  the  car.  Prom  the  condition  of  tli- 
evidence  and  the  instructions,  it  seems  clear  that  the  jury 
must  have  been  misled  in  regard  to  the  real  issue  that  th(\v 
were  required  to  pass  upon. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 

Rose,  J.,  dissents. 


Pawobtt,  J.,  not  sitting. 
10 
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In  rb  Estate  op  Jbanbttb  Van  Obsdol. 
Minnie  Ingebsol,  appellant,  y.  Euzabbth  Vintoh^ 

APPELLEE. 

PiL«D  JuiHB  16,  1913.    No.  17^99. 

1.  Descent  and  Distribution.  The  first  four  subdiyislons  of  section  t, 
ch.  28,  Comp.  St.  1911,  are  limited  and  modified  by  tbe  fifth  and 
sixth  subdivisions  of  the  section. 

2. .    O,  died,  leaving  a  child  by  a  former  wife,  also  leaving  his 

widow  and  their  child,  J.  Afterwards  J.  died  under  age,  and  not 
having  been  married.  Held,  That  the  estate  which  J.  took  from 
her  father  descended  to  her  sister. 

APPEAL  from  the  district  court  for  Jefferson  county: 
Lbandeb  M.  Pembebton,  Judge.    Reversed. 

Hartigan  d  Wunder,  for  appellant. 

TTeasty.  Barnes  d  Rain,  contra. 

Sedgwick,  J. 

W.  S.  Van  Orsdol  died  in  March,  1909,  and  left  surviv- 
ing  him  his  widow  and  their  infant  child,  Jeanette  Van 
Orsdol,  and  his  daughter  by  a  former  marriage,  this  plain- 
tiff, now  Minnie  Ingersol.  Soon  afterwards  Jeanette  Van 
Orsdol  died  in  infancy,  and  a  few  days  lata*  the  widow 
also  died.  The  defendant,  Elizabeth  Vinton,  as  the  sur- 
viving heir  of  ?>s.  Van  Orsdol,  claims  the  share  of  Mr. 
Van  OrsdoFs  estate  which  was  inherited  by  the  infant, 
Jeanette.  The  plaintiff,  Minnie  Ingersol,  claims  the  share 
of  the  estate  inherited  by  Jeanette,  as  her  sister  and  thf* 
sole  surviving  child  of  their  father,  from  whom  Jeanette 
inherited  the  property.  The  district  court  held  that  the 
widow,  Jeanette's  mother,  inherited  her  interest  in  the 
property,  and  the  sister,  Minnie  Ingersol,  has  appealed. 

Some  other  matters  were  presented  by  the  record,  but 
the  only  question  discussed  in  the  briefs  is  whether  the 
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mother  of  Jeanette  or  her  half-sister,  the  surviving  child 
of  her  father,  inherited  her  interest  in  the  estate. 

The  statute  governing  is  section  2,  ch.  23,  Comp.  St. 
1911,  which  is  as  follows:  "When  any  person  leaving  no 
husband  nor  wife  surviving,  shall  die,  seized  of  any  real 
estate,  or  any  right  thereto,  or  entitled  to  any  interest 
therein,  in  fee  simple,  or  for  the  life  of  another,  not  hav- 
ing lawfully  devised  the  same,  it  shall  descend,  subject  to 
his  debts,  in  the  manner  following:  First.  In  equal  share 
to  his  children,  and  to  the  lawful  issue  of  any  deceased 
child  by  the  right  of  representation ;  and  if  there  be  no 
child  of  the  deceased  living  at  his  death,  the  estate  sliall 
descend  to  all  his  other  lineal  descendants;  and  if  all  the 
said  descendants  are  in  the  same  degree  of  kindred  to  the 
deceased,  they  shall  have  the  estate  equally;  otlierwise  tliey 
shall  take  according  to  the  right  of  representation. 
Sccfmd.  Tf  the  deceased  shall  leave  no  issue,  the  estate 
shall  descend  to  the  father  and  mother  of  the  deceased  or 
to  the  survivor  of  them.  Third,  If  the  deceased  shall 
leave  no  issue,  nor  father  nor  mother,  the  estate  shall  de- 
scend in  equal  shares  to  his  brothers  and  sisters,  and  to 
the  children  of  any  deceased  brother  or  sister,  by  the  right 
of  representation.  Fourth.  If  the  deceased  shall  leave  nr) 
issue,  nor  father  nor  mother  nor  brother  nor  sister,  the 
estate  shall  descend  to  his  next  of  kin  in  equal  degree,  ex- 
cepting that  where  there  are  two  or  more  collateral  kin- 
dred in  equal  degree  but  claiming  through  different  an- 
cestors, those  who  claim  througli  the  nearest  ancestor 
shall  be  preferred  to  those  claiming  thn)ugh  an  ancestor 
more  remote:  Provided,  however.  Fifth.  If  any  person 
shall  die  leaving  several  children,  or  leaving  one  child  and 
the  issue  of  one  or  more  other  cliildren,  and  any  such  sur- 
viving child  shall  die  under  age  and  not  having  been  mar- 
ried, all  the  estate  that  came  to  the  deceased  child  by  in- 
heritance from  such  deceased  parent,  shall  descend,  in 
equal  shares,  to  the  other  children  of  the  same  parent,  and 
to  the  issue  of  any  such  children  who  shall  have  died,  by  the 
right  of  representation.     Sixth.  If,  at  the  ch^ath  of  sucli 
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child  wlio  slinll  die  under  age  and  not  having  been  married, 
all  the  oilier  children  of  said  parent  shall  also  be  dead, 
and  any  of  tlieni  shall  have  left  issue,  the  estate  that  came 
to  the  said  cliild  by  inlieritance  from  his  or  her  said  par- 
ent, shtill  descend  to  all  the  issue  of  the  other  children  of 
the  same  parent ;  and  if  all  the  said  issue  are  in  the  same 
degree  of  kindred  to  said  child,  they  shall  take  the  estate 
equally;  otiierwise  they  shall  take  according  to  the  right  of 
representation.  Seventh.  If  the  deceased  shall  leave  no 
kindred  nor  husband  nor  wife,  the  estate  shall  escheat  to 
the  state  of  Nebraska." 

The  solution  of  tliis  question  depends  upon  the  meaning 
and  (»lTeet  of  the  fifth  and  sixth  subdivisions  of  the  sec- 
tion. They  were  first  enacted  by  the  territorial  legisla- 
ture of  1855  and  1856.  1  Complete  Session  Laws^  p.  263. 
These  two  subdivisions  have  been  retained  without  change 
in  all  of  the  subsequent  amendments  of  the  laws  of  descent 
of  property.  Section  176,  ch.  14,  Rev.  St.  1866,  after  mak- 
ing allowances  for  the  temporary  support  of  the  widow 
and  minor  children,  provided  that  in  the  distribution  of 
the  residue  of  the  personal  property  the  widow  should 
receive  the  same  share  as  the  child  of  the  intestate.  By 
tlie  enactment  of  our  present  statute  in  1907  (laws  1907, 
ch.  49;  Comp.  St.  1911,  ch.  23,  sec.  176)  it  is  provided 
that  the  residue  of  the  personal  estate  shall  be  distributed 
the  same  as  real  estate.  So  that  before  the  act  of  1907 
the  widow  inherited  personal  property  as  one  of  the  chil- 
dren, but  by  that  act,  wiien  the  husband  or  wife  died,  the 
survivor  has  an  interest  in  the  property  of  the  deceased 
by  virtue  of  the  marriage  relation.  By  the  present  act 
the  share  of  the  property  of  the  intestate  which  is  taken 
l)y  the  surviving  husband  or  wife  is  definitely  fixed.  By 
the  first  subdivision  of  section  1,  ch.  23,  Comp.  St.  1911, 
if  the  surviving  husband  or  wife  is  net  the  parent  of  all 
tlie  children  of  the  decedent,  he  or  she  takes  one-fourth 
part  of  the  intestate's  estate,  but  by  the  second  and  third 
subdivisions,  if  the  survivor  is  the  parent  of  all  the  chil- 
dren of  the  decedent,  and  tliere  be  two  or  more  children, 
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i;r  one  child  and  the  issue  of  one  or  more  deceased  chil- 
dren, the  survivor  takes  one-third,  but  if  there  is  only  one 
child  or  the  issue  of  a  deceased  child,  one-half,  and  the 
survivor,  if  the  parent  of  all  of  the  children  of  the  dece- 
dent, also  takes  one-half  if  there  is  no  child  surviving  nor 
the  issue  of  any  deceased  child.  Under  these  provisions 
the  surviving  spouse  is  given  absolutely  one- fourth  of  the 
estate  when  not  the  parent  of  all  of  the  children  of  the  de- 
cedent, and  that  part  of  the  estate  of  the  decedent  that 
may  be  diverted  from  the  line  of  his  or  her  descendants 
Ls  limited  to  one-fourth,  and  this  perhaps  would  furnish 
n  reason  for  providing  that  if  a  child  of  the  decedent,  who 
lias  inherited  a  part  of  his  or  her  estate,  dies  under  age 
and  unmarried,  its  share  shall  go  to  the  other  children  of 
the  decedent. 

The  seventh  subdivision  of  section  2,  above  quoted,  pro- 
vides for  escheat  to  the  state  when  there  is  no  one  to  in- 
herit. The  first  four  subdivisions  provide  generally  for  all 
cases  where  there  is  no  surviving  husband  or  wife.  These 
four  subdivisions  are  followed  by  "Provided,  however," 
and  are  all  limited,  modified  and  explained  by  tlie  provisD 
contained  in  the  next  two  subdivisions,  which  com])lete  the 
subject  of  the  distribution  of  intestate  estates  wlien  there 
is  any  one  to  inherit  them.  These  two  subdivisions  are  con- 
nected by  the  words  "such  child"  in  the  sixth,  and  together 
compose  one  provision  limiting  all  that  part  of  the  section 
which  they  follow  and  of  which  they  are  a  part.  The  sec 
ond  subdivision,  "If  the  deceased  shall  leave  no  issue,  tlie 
estate  shall  descend  to  the  father  and  mother  of  the  de- 
ceased or  to  the  survivor  of  them,"  is  limited  by  the  pro- 
viso, and  is  only  ox)erative  when  the  conditions  specified 
in  the  proviso  do  not  exist. 

This  construction  of  the  statute  is  neces.sary  for  another 
reason.  If  the  fifth  and  sixth  subdivisions  of  the  section 
had  been  enacted  independently,  and  not  as  a  proviso,  they 
would  be  special  provisions  applying  to  special  circum- 
stances not  provided  for  or  mentioned  in  the  general  provi- 
sidu  for  the  descent  and  distribution  of  property.     Gen- 
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eral  provisions  that  might  control  in  special  circumstances 
and  conditions  must  give  way  when  there  are  special  pro- 
visions for  those  particular  circumstances  and  conditions. 
The  rule  of  this  proviso  is  very  general,  and  its  origin  and 
reason  are  apparent.  The  theory  is  that  property  should 
stay  on  the  side  of  the  house  from  whence  it  came;  it 
should  go  to  one's  descendants,  if  he  has  any.  If  the  child 
reaches  maturity  it  can  protect  the  brothers  and  sisters  in 
their  inheritance.  When  all  of  the  children  of  the  de- 
cedent are  also  children  and  heirs  of  the  surviving  siKJUse, 
and  one  of  the  children  dies  under  age  and  unmarried,  if 
its  sun-iving  j)arent  could  inherit  its  share,  it  would  go 
to  all  of  the  children  of  the  decedent  at  the  death  of.  such 
surviving  parent.  In  such  case  the  proviso  is  apparently 
not  necefssary,  and  perhaps  would  be  more  logical  if  its 
application  were  limited  to  cases  wiiere  the  decedent  left 
a  child  or  children,  or  their  issue,  not  the  child  or  chil- 
dren of  the  surviving  spouse.  If  some  of  the  children  of 
the  decedent  are  not  children  of  the  siu'viving  spouse,  they 
would  take  no  part  in  such  share  at  the  death  of  the  sur- 
viving spouse.  Therefore,  upon  the  death  of  such  child 
of  the  decwlent,  the  property  which  it  inherited  from  the 
decedent  goes  directly  to  all  of  the  other  children  of  the 
decedent. 

The  statute  places  the  share  that  this  infant  inheriteil 
where  it  would  have  gone  if  she  had  died  before,  instead 
of  shortly  after,  her  father.  This  purpose  of  the  statute 
is  .slated  by  the  supreme  court  of  Massachussett.s,  as  fol- 
lows: *The  whole  })urpose  is  the  descent  of  intestate 
(^^tate;  and  we  think  the  effect  is  that,  w'here  upon  the  de- 
scent of  an  estate  to  childi'en,  one  of  them  shall  happen 
to  die  in  infancy,  that  is,  at  any  time  before  arriving  at 
the  age  at  which,  by  law,  he  has  the  power  of  disposing  of 
iiis  estate,  and  before  he  has  by  marriage  contracted  ob- 
ligations and  establisliod  new  connections  which  change 
his  relative  situation  to  others,  his  share  of  the  inherit- 
ance, that  is,  his  ])ortion  of  the  intestate  estate,  for  thu 
descent  of  which  this  statute  is  now  providing,  shall  go 
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just  in  the  same  manner  as  if  such  child  had  died  in  the 
lifetime  of  the  ancestor,  or,  in  other  words,  to  those  wh<i 
would  have  taken  the  same  share  if  such  child  had  not  ex- 
isted. It  directs  that  it  shall  go  to  the  other  children  of 
the  parent  from  whom  it  came,  which  it  would  have  done, 
had  the  cliild  so  dying  not  been  in  existence  at  the  time  of 
the  decease  of  such  parent.  It  is  rather  giving  a  new  des- 
tination to  that  portion  of  the  parent's  estate,  which  has 
in  some  measure  failed  to  accomplish  the  design  of  the 
legislature  bv  the  premature  death  of  such  child,  than  to 
provide  a  new  and  distinct  rule  of  distribution  for  such 
child's  own  estate."  Naiih  v.  Cutler ^  16  Pick.  (Mass.) 
491,  499.  Their  statute  (Rev.  St.  Mass.,  ch.  61.  sec.  1), 
like  (mrs,  contained  the  provision,  among  others,  that  if 
tlie  decedent  "have  no  issue  nor  father,  the  same  shall  de- 
scend in  equal  shares  to  the  intestate^s  mother,  if  any,  and 
to  his  brothers  and  sisters,  and  the  children  of  any  de- 
ceased brother  or  sister  by  right  of  representation,"  and 
the  general  provisions  for  the  descent  of  intestate  property 
were  followed  by  a  proviso,  as  in  our  statute,  and  the  court 
said  that  the  proviso  was  "an  exception  from  the  gen- 
erality of  the  antecedent  rule."  The  supreme  court  of 
Jfichigan  follows  this  decision  and  quotes  from  it  with  ap- 
proval, liiirle  V.  Burke,  34  Mich.  451.  Many  courts  hav(i 
so  construed  statutes  substantially  the  same  as  our  own. 
In  Estate  of  De  Castro  v.  Barry,  18  Cal.  97,  the  statute 
being  entirely,  equivalent  to  ours,  the  court  said :  "The 
clause  in  question  (our  fifth  subdivision)  provides  for  a 
.specific  and  peculiar  state  of  facts;  therefore,  there  is  m^ 
contradiction  between  it  and  the  general  provisions  going 
l)efore,  for  tbese  last  provide  the  usual  rule,  while  tlie 
latter  clause  provides  the  unusual  rule,  or  the  rule  gov- 
erning the  particular  case  recited.  This  is  not  a  contra- 
diction, but  only  an  exception.  ♦  ♦  ♦  The  meaning 
being  clear,  probably  it  is  not  very  important  to  inquire 
into  the  considerations  which  moved  the  legislature  to 
make  a  different  dis])Osition  of  the  property  characterized 
111  the  seventh  clause,  and  pro])erty  otherwise  coming  to 
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the  intefltate  child.  Possibly,  the  reason  was  that  the  leg- 
islature considered  the  husband  sufficiently  provided  for 
in  being  allowed  an  entire  third  part  of  the  estate  of  the 
deceased  wife,  irrespective  of  the  number  of  children  over 
one;  and  that  he  should  not  have  his  iK>rtion  increased  by 
the  circumstance  of  the  death  of  one  of  the  heirs.  The 
act  gave  him  a  defined  propOTtion  of  the  whole  estate  left 
at  the  death  of  the  spouse,  leaving  the  residue  for  the  chil- 
dren ;  and  as  this  proportion  was  liberal,  and  was  not  di- 
minished by  the  number  of  the  children,  it  might  well  have 
been  considered  not  unjust  to  him  that  that  proi>ortion 
should  not  be  increased  by  the  death  of  any  one  or  more 
of  them."  Our  statute,  as  we  have  already  seen,  sug- 
gests the  same  reasons. 

In  Estate  of  Donahue,  86  Cal.  329,  the  former  holding 
of  the  court  is  not  questioned,  but  it  was  held  that  if  the 
estate  came  to  the  deceased  child  by  devise  the  statute  did 
not  apply.  See,  also,  Sheffield  v.  Lovering,  12  Mass.  *489 ; 
Goodrich  v.  Adams,  138  Masa  652;  Runey  v.  Edmands,  15 
Mass.  *29l. 

The  defendant  relies  upon  Bice  v.  Saxon,  28  Neb.  880, 
Gvyijer  v.  Hally  34  Neb.  589,  and  Shellenherger  v.  Ransom, 
31  Neb.  61,  rehearing,  41  Neb.  681.  In  Rice  v.  Saxon, 
supra,  the  husband  died  leaving  two  children  and  a  widow, 
who  was  the  parent  of  one  of  the  children,  a  son,  the  other 
being  a  child  of  a  former  marriage.  The  son  died  unmar- 
ried and  without  issue,  and  it  was  held  that  the  estate 
which  he  inherited  from  his  father  "descended  in  equal 
proportions  to  the  mother  and  sister  of  said  son." 

In  Qwyer  t?.  Hall,  supra,  when  Mr.  Hall  died,  he  left  a 
widow,  and  afterwards  a  son  was  born,  Mr.  Hall  left  no 
other  children  or  issue  of  any  deceased  child.  Therefore 
the  statute  that  we  are  now  construing  had  no  applica- 
tion, and  the  mother  inherited  from  her  son  under  the 
fourth  subdivision  of  section  30  of  the  decedent  law,  as 
it  existed  under  the  Revised  Statutes  of  1866. 

In  Hhellenherger  v.  Ransom,  supra^  when  Mrs.  Shellen- 
herger died  she  left  two  children,  who  were  also  the  chil- 
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dren  of  Mr.  Shellenberger.    She  left  no  other  children, 
and  when  one  of  those  children  died  it  was  held  that,  nnder 
the  ordinary  operation  of  the  statute,  Mr.  Shellenberger 
would  inherit  the  estate  which  his  child  had  inherited 
from  its  mother;  but  this  decision  was  expressly  over- 
ruled in  Veed^r  v.  McKinley'Lanning  Loan  &  Trust  Co.,  61 
Neb.  912,  in  which  it  was  said :    "It  also  appears  from  the 
record  that  at  the  time  of  the  death  of  the  owner  of  the 
land  in  controversy  she  left  surviving  her  two  children, 
the  api)ellant  and  one  other,  who  soon  thereafter  and  in 
infancy  died.     Under  the  provisions  of  the  sixth  subdivi- 
sion of  section  30,  chapter  23,  Compiled  Statutes,  entitled 
'Decedents/  the  surviving  brother  succeeded  to  the  inherit- 
ance of  all  the  real  estate  of  the  deceased  parent,  subject 
only  to  the  life  estate  of  the  father  as  tenant  by  curtesy. 
Burke  v.  Burke,  34  Mich.  451;  Runey  t\  Edmands,  15  Mass. 
•291;  Estate  of  De  Castro  v.  Barry,  18  Cal.  97.   We  are 
aware  that  the  view  thus  expressed  is  not  in  harmony  witli 
the  opinion  in  Shellenberger  v.  Ransom,  31  Neb.  61,  and 
same  case  on  rehearing,  41  Neb.  631.     In  that  case,  how- 
ever, this  provision  of  the  statute  was  entirely  overlooked; 
and,  in  the  face  of  the  plain  statutory  enactment,  the  case 
can  no  longer  be  considered  authority."    The  case  of  Rice 
V.  Saxon,  supra,  was  decided  under  section  30,  ch.  23, 
Comp.  St.  1887,  which  was  substantially  changed  by  the 
act  of  1907.     It  was  substantially  the  same  as  the  de- 
cedent law  of  the  Kevised  Statutes   of   1866.    At  the 
time  it  was  first  enacted  the  surviving  spouse  took  only  a 
life  estate  in  the  property*  of  the  decedent.    Afterwards 
the  rights  of  the  wife  were  enlarged  and  she  waB  allowed 
to  take  as  a  child  of  her  deceased  husband.     The  provision 
of  that  section  of  the  Compiled  Statutes  of  1887,  above 
cited,  in  that  regard  also  "provided  that  if  she  shall  have 
a  mother  also  she  shall  take  an  equal  share  with  the 
brothers  and  sisters."    This  language  may  have  led  to  the 
supi)ORition  that  she  must  be  regarded  as  a  child  of  the 
decedent  and  inherit  accordingly.    There  is  no  discussion 
i>f  the  question  in  the  opinion,  and  we  are  left  in  the  dark 
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as  to  the  reasoning  of  the  court.  The  subdivision  of  our 
statute  which  controls  in  case  the  decedent  leaves  chil- 
dren and  one  of  such  children  dies  in  infancy  and  un- 
married was  not  construed,  and  apparently  not  considered, 
and  that  case  must  be  distinguished  from  the  case  at  bar 
or  regarded  as  overruled  by  the  opinion  in  Veeder  v.  Mc- 
Kinley-Lanning  Loan  &  Trust  Co.,  supra,  which  expressly 
overrules  Shellenherger  v.  Ransom,  supra. 

The  infant,  Jeanette,  having  died  "under  age  and  not 
having  been  married,"  all  the  estate  that  came  to  her  by 
inheritance  from  her  father  goes  to  this  plaintiff,  his  sur- 
viving child. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsbd. 

Barnes^  Fawcett  and  Hamer^  JJ.,  not  sitting. 


TOHN  MOLER,  appellee,  V.  HEIiEN  M.  Castbttbb  bt  al., 

APPELLANTS. 

Piled  June  16,  1913.    No.  17,300. 

Adverse  Possession:  Evidence.  In  an  action  to  quiet  title,  if  it  ap- 
pears that  plaintiff  has  had  possession  of  the  land  for  much  more 
than  10  years  under  a  purchase  for  full  value  and  claim  of  tftle, 
and  that  he  and  his  grantors  have  regularly  paid  all  taxes  that 
have  ever  been  assessed  against  the  land,  one  witness  testifying 
that  plaintiff  has  had  exclusive,  adverse  occupancy  for  many  years, 
without  specifying  the  number  of  years,  and  there  is  no  cross- 
examination  nor  evidence  that  any  one  else  has  ever  had  or 
claimed  any  possession,  a  finding  that  plaintiff  has  title  by  ad- 
verse possession  will  not  be  reversed  solely  on  the  contention 
that  no  witness  has  testified  that  plaintiff's  possession  was  ex- 
clusive and  adverse  during  the  whole  time  that  he  so  held  the 
land. 

AppeaTi  from  the  district  court  for  Holt  county :    Jambs 
J.  Harrington,  Judge.     Affinncd. 
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L.  0,  Chap  man  J  for  appellanta 
J.  A.  Donohoe^  contra. 

Sedcjwiok^  J. 

The  plaintiff  began  this  action  in  the  district  court  for 
Holt  county  to  quiet  his  title  to  certain  lands  in  that 
county.  The  defendants  answered  claiming  title  to  the 
Jand.  The  court  entered  a  decree  for  the  plaintiff,  and 
the  defendants  have  appealed. 

The  court  found  that  the  plaintiff  had  been  in  exclusive* 
and  adverse  possession  of  the  land  for  more  than  10  years, 
and  we  think  the  finding  is  supported  by  the  evidence.  It 
appears  that  the  land  was  wild  land,  and  the  plaintiff  anrl 
his  grantors  have  paid  all  taxes  on  the  land  that  have  ever 
been  assessed  thereon,  and  otherwise  have  had  such  pos- 
session as  goes  with  their  title  papers,  rnd  for  many  years, 
if  not  the  full  term  of  10  years  before  the  action  was 
begun,  have  been  actually  using  the  land  to  the  exclusion 
of  all  persons  whatsoever.  The  defendants  offered  no  evi- 
dence as  to  the  condition,  possession  and  occupancy  of  the 
land,  and  the  evidence  in  that  regard  is  very  meager  as 
shown  by  the  abstract  and  record. 

It  is  very  cle.ir  from  the  record  that  all  of  the  equities 
are  in  favor  of  the  plaintiff,  and  the  judgment  of  the  dis- 
trict court  is  therefore 

Affirmed. 

Barnes,  Pawcbtt  and  Hamer,  JJ.,  not  sitting. 
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l^'BANCRS  M.  Parrington^  appeijjee,  V,  P.  E.  Fleming 
Commission  Company  et  al.,  appellebs;  Merchants 
Bank  op  St.  Joseph,  appellant. 

Piled  Juint  16,  1913.    No.  17»304. 

1.  Oamisbment:  ANswn:  Rights  of  Thiko  Pabtt.  When  a  gar> 
nishee  answers  that  he  has  money  in  his  hands  belonging  to  the 
Judgment  debtor,  it  is  proper  to  allow  one  who  claims  the  money, 
and  is  not  a  party  to  the  proceedings,  to  appear  and  contest  the 
right  of  the  plaintiff  to  apply  the  money  on  his  claim. 


:    Application    of    Fund.     The   effect   of   service   upon   the 

garnishee  is  to  impound  the  funds  In  his  hands.  It  Is  the  duty 
of  the  garnishee  to  pay  the  money  in  his  hands  to  the  party 
haying  the  better  right  as  determined  by  the  court.  Only  the  in- 
terest of  the  attachment  debtor  can  be  applied  upon  the  plain- 
tiff's claim. 


3.  :   Bank  Deposit:   Outsta tiding  Chbcbl    Before  the  enactment 

of  section  188  of  the  negotiable  instrument  act  (laws  1905,  ch. 
83)  this  court  held  that  the  holder  of  a  check  might  maintain  an 
action  thereon  against  the  bank  on  which  it  was  drawn  if  the 
maker  of  the  check  had  a  general  deposit  in  the  bank  subject  to 
the  check,  when  it  was  presented  to  the  bank.  Fonner  v.  Smith, 
81  Neb.  107.  This  was  upon  the  ground  that  as  between  the  maker 
and  holder  the  check  transferred  the  deposit  pro  tanto.  Without 
determining  in  this  case  the  effect  of  that  section  on  the  rights 
of  the  bank.  It  is  held  that,  when  the  holder  in  good  faith  has 
paid  the  maker  in  full  for  the  check,  the  deposit  is  not  subject 
to  garnishment  at  the  suit  of  another  creditor  of  the  maker. 

Appeal  from  the  district  court  for  Richardson  county : 
Leander  M.  Pembkrix)N,  Judge.  Reversed  toith  direc- 
tions. 

Waggener  d  Challis  and  Edioin  Falloon,  for  appellant. 

Reavis  d  Renins,  contra. 

Sedgwick.  J. 

The  plaintiflf  begjan  this  action  in  the  county  court  of 
Uichardson  county  against  the  defendant;  the  F.  E.  Flem- 
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ing  Commission  Company,  to  recover  money  claimed  to 
be  due  from  that  company,  and  procured  the  Richardson 
County  Bank,  doing  business  at  Falls  City,  Nebraska,  to 
be  summoned  as  garnishee;  the  commission  company  at 
that  time  having  a  deposit  account  in  that  bank.  After- 
wards the  Merchants  Bank  of  St.  Joseph,  Missouri,  inter- 
vened and  claimed  |1,200  of  the  deposit.  The  commis- 
sion company  was  a  corporation  doing  business  at  St. 
Joseph,  Missouri,  and  drew  a  check  for  f  1,200  upon  its 
account  in  the  Richardson  County  Bank  in  favor  of  the 
Merchants  Bank  of  St  Joseph,  and  received  the  money 
thereon  from  that  bank.  There  were  several  transactions 
between  the  commission  company  and  the  St.  Joseph  bank, 
but  as  no  question  is  made  in  tiiis  case  upon  those  trans- 
actions w^e  state  simply  the  legal  effect  thereof.  The  gar- 
nishment above  stated  was  not  issued  and  served  upon 
the  Richardson  County  Bank  until  after  the  commission 
company  had  given  the  check  to  the  St.  Joseph  bank  and 
received  the  money  thereon.  It  will  be  seen  that  the  con- 
troversy here  is  between  the  plaintiff  and  the  St.  Joseph 
hank.  Tt  appears  from  the  answer  of  the  garnishee  that, 
w^ben  it  was  served  with  process,  it  held  in  the  deposit 
account  of  the  commission  company  the  sum  of  |1,237.56. 
The  district  court  entered  a  judgment  in  favor  of  the 
plaintiff  and  against  the  commission  company  for  the 
amount  of  the  plaintiff^s  claim,  and  ordered  the  Richard- 
son County  Bank,  as  garnishee,  to  apply  the  deposit  in 
payment  of  the  judgment.  The  St.  Joseph  bank  has  ap- 
pealed. 

The  intervener  insists  that  the  check  of  the  commission 
company,  w^hich  was  paid  by  the  intervener,  creates  an 
equity  in  the  deposit  in  his  favor  as  against  the  commis- 
sion company,  so  that  that  deposit  was  not  liable  to  at- 
tachment in  the  suit  of  a  third  party  against  the  commis- 
sion company.  The  plaintiff  contends  (1)  that  section 
188  of  the  negotiable  instrument  act  (laws  1905,  ch.  83) 
applies,  and  that  under  that  section  the  holder  of  a  check 
has  no  equitable  right  in  the  deposit  on  which  the  check 
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is  drawn;  (2)  that  the  St  Joseph  bank  ^^as  no  standing 
in  court,  either  to  have  its  claim  heard,  or  to  appeal  from 
a  determination  of  its  claim  adverse  to  its  contention." 
The  contention  is  that  the  matter  im  litigation  was  the 
disputed  claim  of  the  plaintiff  against  the  commission  com- 
pany, and  that  as  the  St.  Joseph  bank  was  not  interested 
in  that  claim  it  could  not  intervene  under  section  1047, 
Ann.  St.  1911  (code,  sec.  50a).  But  the  matter  in  litiga- 
tion was  not  only  the  claim  of  the  plaintiff  against  the 
commission  company,  but  also  the  deposit  in  the  bank,  and 
if  the  St.  Josepli  bank  was  interested  in,  and  entitled  to, 
that  deposit,  it  would  be  entitled  to  protect  that  interest. 
We  think  the  court  did  not  err  in  allowing  the  St.  Joseph 
bank  to  appear  and  resist  the  application  of  the  deposit 
to  the  payment  of  the  plaintiflf^s  claim  against  the  com- 
mission company. 

Section  188  of  the  negotiable  instrument  act  is  as  fol- 
lows: "A  check  of  itself  does  not  operate  as  an  assign- 
ment of  any  part  of  the  funds  to  the  credit  of  the  drawer 
with  the  bank,  and  the  bank  is  not  liable  to  the  holder  un- 
less and  until  it  accepts  or  certifies  the  check."  Before 
the  enactment  of  that  section  this  court  held  that  the 
holder  of  a  check  might  maintain  an  action  thereon  against 
the  bank  upon  which  it  was  drawn,  if  the  maker  of  the 
check  had  a  general  deposit  in  the  bank  subject  to  check 
at  the  time  the  check  was  presented  to  the  bank.  Fomier 
V.  Smith,  31  Neb.  107.  The  courts  of  some  of  the  states 
held  the  same  doctrine,  but  the  supreme  court  of  the 
United  States  and  the  courts  of  other  states  held  that, 
under  such  circumstances,  the  holder  of  the  check  could 
not  maintain  an  action  against  the  bank,  and  that  his  right ~ 
of  action  was  against  the  maker  of  the  check  alone.  Bank 
of  the  Repiihlic  v.  Millard,  10  Wall.  (U.  S.)  152.  This 
holding  of  the  supreme  court  of  the  United  States  was 
expressly  put  upon  the  ground  that  the  relation  of  de- 
positor and  banker  is  that  of  debtor  and  creditor.  The 
moment  the  deposit  is  made  it  becomes  part  of  the  prop- 
erty of  the  bank,  under  a  contract  to  repay  the  amount  to 
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the  depositor  or  to  his  order,  at  such  time  and  in  such 
amount  as  he  may  direct.  The  funds  are  no  longer  the 
funds  of  the  dejjositor,  but  of  the  bank,  and  the  depositor 
is  the  creditor  for  the  principal  sum.  He  has  a  right 
to  draw  for  thein  in  such  sums  as  he  may  see  fit.  The  ob- 
ligation of  the  banker  to  the  depositor  is  perfect.  The 
latter  may  maintain  an  action  for  the  whole  deposit;  he 
may  countermand  any  and  all  the  checks  he  has  given;  if 
he  has  funds  when  the  check  is  presented,  he  may  main- 
tain an  action  on  the  case  for  a  refusal  by  the  banker  to 
pay  his  check.  The  effect  would  be  that  a  right  of  action 
for  the  same  money  in  the  hands  of  a  third  party  existed 
in  two  persons  upon  one  promise  at  tlie  same  time.  The 
conflict  in  the  two  lines  of  cases  was  as  to  the  position  of 
the  bank  with  reference  to  the  fund,  and  not  as  to  the 
equitable  rights  in  the  deposit  of  the  maker  and  holder  of 
the  check,  respectively.  It  appears  to  us  that  the  holding 
of  the  supreme  court  of  the  United  States  and  of  those 
courts  that  followed  that  decision  was  more  applicable  to 
the  common  law  practice  and  proceedings,  and  the  reason- 
ing of  Mr,  Justice  Maxwell  in  Fanner  v.  Smith,  supra, 
was  more  applicable  to  the  i)ractice  and  proceedings  under 
the  code.  Under  the  code  practice  it  seems  more  natural 
to  allow  the  action  to  be  brought  by  the  holder  of  the  check 
as  the  real  party  in  interest  than  to  limit  the  liability  of 
the  bank  to  the  old  common  law  "action  on  the  case"  by 
one  who  would  appear  in  equity  to  have  transferred  his 
interest  in  the  deposit  to  another.  If  the  effect  of  the 
negotiable  instrument  act  is  to  adopt  the  rule  that  no 
action  against  the  deposit  bank  can  be  maintained  upon 
the  check  by  the  holder  "unless  and  until  it  accepts  or  cer- 
tifies the  check,"  which  it  is  not  necessary  now  to  decide, 
still  that  section  is  not  applicable  to  the  facts  in  this  case. 
This,  plaintiff  is  not  claiming  under  the  negotiable  instru- 
ment act.  The  effect  of  service  upon  the  garnishee  is  to 
imi)Ound  the  funds  in  the  hands  of  the  garnishee.  Tho 
bank  holding  the  deposit  is  not  directly  interested  in  this 
litigation.     Its  duty  as  garnishee  is  to  pay  the  money  to 
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the  party  having  the  better  right  to  it,  as  determined  by 
the  court.  The  commission  company  had  money  on  gen- 
eral deposit  in  the  garnishee  bank,  and  procured  that 
money  fi*om  the  St.  Joseph  bank  by  drawing  its  check 
against  that  deposit  in  favor  of  the  St.  Joseph  bank.  The 
St.  Joseph  bank  clearly  has  a  better  right  to  the  deposit 
than  the  commission  company  has,  and  this  plaintiff  by 
garnishment  could  obtain  no  better  right  than  her  debtor 
had. 

The  order  of  the  district  court  applying  the  deposit  on 
the  plaintiff's  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  a  judgment  for  inter- 
vener bank  against  the  commission  company  for  fl,200, 
with  protest  fees  and  interest  from  the  date  of  the  check, 
and  order  the  garnishee,  to  pay  the  money  in  its  hands 
into  court  to  be  applied  on  said  judgment;  all  costs  to  be 
taxed  against  the  plaintiff. 

Bevbbsed. 

Barnes,  Fawcbtt  and  Hameb,  JJ.,  not  sitting. 


Dawson  Countt,  appellant,  v.  Phelps  County, 
appellee. 

Piled  Jtjnb  16, 1916.    No.  16,861. 

1.  Counties:   Repair  of  Bridgea.     Section  87,  ch.  78,  Comp.  St  1909, 

requires  a  county  to  contribute  toward  the  repair  of  a  bridge 
across  the  Platte  river  which  extends  into  such  county,  although 
It  is  located  mainly  within  the  adjoining  county. 

2.  :    :    "Stream."     The  word  "stream,"  as  used  in  said 

section,  is  used  in  a  general  sense,  and  applies  to  rivers  and 
smaller  courses  of  running  water.  Dodge  County  v.  BaMnderg 
County,  on  rehearing,  70  Neb.  451. 

Appeal   from   the  district   court   for  Phelps  connly: 
ITarry  S.  Dungan,  Judge.    Reversed. 
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T.  M.  Hetoitt  and  B.  A.  Cook,  for  appellant 
Frank  A.  Anderson,  contra. 

Hambh,  J. 

This  action  was  brought  by  Dawson  County  against  the 
county  of  Phelps  to  recover  for  repairs  made  to  a  bridge 
across  the  Platte  river  at  a  point  south  of  the  village  of 
Overton,  where  the  river  divides  the  two  counties.  In  the 
trial  of  the  case,  after  the  evidence  had  been  submitted  by 
the  parties,  the  plaintiff  county  and  the  defendant  countj' 
each  submitted  a  motion  for  an  instructed  verdict.  The 
court  thereupon  instructed  the  jury  to  return  a  verdict 
for  the  defendant  county. 

One  of  the  contentions  of  the  defendant  county  was  that 
the  village  of  Overton,  in  the  plaintiff  county,  was  near 
the  bridge,  while  in  the  defendant  county  there  was  no 
town  nearer  than  ten  or  twelve  miles.  Prom  this  it  would 
seem  that  the  supervisors  of  the  defendant  county  took  the 
view  that,  because  the  bridge  was  a  convenience  to  the 
residents  of  the  defendant  county  to  enable  them  to  trade 
in  tlie  plaintiff  county,  and  because  the  plaintiff  county  by 
reason  thereof  secured  a  portion  of  defendant  county's 
trade,  defendant  county  should  be  relieved  of  its  share  in 
the  maintenance  of  the  bridge.  While  bridges  across  a 
river  may  be  built  with  a  view  to  the  convenience  of  the 
people,  and  their  construction  may  enable  the  people  of 
one  county  to  receive  more  trade  than  another,  it  is  doubt- 
ful if  such  fact  can  be  successfully  urged  as  a  reason  why 
the  law  imposing  upon  two  counties  the  joint  obligation 
of  keeping  up  a  bridge  should  be  abrogated.  The  plaintiff 
has  appealed  from  a  judgment  in  favor  of  defendant.  The 
bridge  as  originally  constructed  was  a  toll  bridge,  and  in 
1890  was  surrendered  by  the  bridge  company  which  con- 
structed it  to  Dawson  county,  and  was  accepted  by  the 
same,  and  that  county  declared  the  bridge  to  be  a  free 
bridge. 

11 
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In  the  snminer  of  1908  the  plaintiff  county  gave  notice 
to  the  defendant  county  of  needed  repairs,  and  requested 
the  defend)ant  county  to  enter  into  a  contract  for  the  rei>air 
of  the  bridge.  No  action  was  taken  by  defendant,  and 
plaintiff  entered  into  a  contract,  as  provided  by  the  stat- 
ute, and  paid  the  contractor  for  the  repairs  which  he  had 
made,  and  filed  its  claim  with  the  defendant  county  for 
one-half  the  cost  thereof.  The  repairs  made  were  of  a 
substantial  character  and  were  quite  extensive.  It  is 
shown  by  the  evidence  that  the  bridge  was  unsafe  at  the 
time  the  contract  for  the  repairs  was  made;  that  holes  hsal 
broken  through  the  floor  because  the  boards  were  worn; 
and  that  it  was  necessary  to  put  the  bridge  in  a  good  state 
of  repair  for  public  travel.  It  was  also  shown  that  the 
bridge  was  part  of  the  public  road,  and  that  there  was  a 
highway  in  each  couniy  extending  to  the  bridge.  The 
bridge  is  in  a  populous  part  of  the  state,  and  because  it  is 
a  part  of  the  public  road  is  much  used.  The  expense  in- 
curred seems  to  have  amounted  to  f5,322.90,  and  it  is 
claimed  by  the  plaintiff  that  Phelps  county  should  pay 
one-half  of  the  same.  There  seems  to  be  no  issue  raised 
as  to  the  sufficiency  of  the  notice  served  upon  the  defend- 
ant county  to  contribute  to  the  repair  of  the  bridge.  Therc^ 
have  been  many  bridge  contests  in  this  state  not  wholly 
dissimilar  to  the  one  under  consideration. 

The  claim  was  rejected  by  the  county  on  July  13,  and 
notice  of  the  action  of  the  board  was  mailed  to  the  count} 
clerk  of  Dawson  county  July  14,  and  was  received  by  him 
July  15.  Notice  of  appeal  was  given  the  county  clerk  of 
Phelps  county,  and  an  appeal  bond  given  and  approved 
July  24.  It  is  contended  by  appellee  that  an  appeal  was 
not  taken  in  time,  and  that  the  court  was  therefore  with 
out  jurisdiction,  and  that  whether  the  api>ellant  is  right  or 
wrong  on  the  merits  of  the  case  is  immaterial,  because  the 
appeal  was  not  taken  in  time.  An  examination  of  the 
statute  covering  appeals  for  disallowed  claims  against 
counties  does  not  disclose  that  any  time  is  now  provided 
by  the  statute  when  the  notice  of  api)eal  must  be  served 
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and  bond  executed.  This  change  of  the  law  occurred  in 
an  act  of  the  legislature  of  1907.  Prior  to  that  time  it 
was  necessary,  after  serving  notice  upon  the  county  clerk, 
to  file  an  ai)i)eal  bond  within  20  days  after  the  decision  of 
the  county  board.  As  the  statute  stood  at  the  time  of  the 
appeal  in  this  case,  no  time  was  fixed  within  which 
notice  of  the  appeal  must  be  given  and  an  appeal  bond 
filed.  It  must  then  be  taken  that  a  party  appealing  would 
have  at  least  a  reasonable  time  within  which  to  serve  his 
notice  and  i)erfect  his  appeal,  and  the  time  consumed  in 
this  case  does  not  seem  to  be  an  unreasonable  time. 

Was  the  court  right  in  directing  a  verdict  for  the  de- 
fendant? The  statute  fixes  the  north  boundary  of  Phelp.s 
county  and  tliat  part  of  the  south  boundarj-  of  Dawson 
county  (which  lies  north  of  Phelps  county)  ''as  the  middh* 
of  the  south  channel  of  the  Platte  river."  It  is  urged  by 
apiiellee  that  the  "south  channel"  of  the  Platte  river  at  the 
point  where  it  is  crossed  by  the  bridge  in  question  is  a 
very  narrow  channel,  being  bounded  by  the  soutli  bank  of 
the  Platte  river  on  the  south,  and  an  island  in  tlie  Platte 
river  on  the  north,  which  said  island  lies  wholly  within 
said  Dawson  county;  and  it  is  contended  that,  inasmuch 
as  it  was  not  sliown  that  any  part  of  the  repairs  made  on 
the  bridge  were  made  upon  the  part  thereof  between  the 
south  bank  and  this  island,  the  verdict  is  right. 

The  statute  governing  the  construction  of  bridges  over 
streams  between  counties  (Comp.  St.  1909,  ch.  78,  sees.  87- 
89)  provides: 

"Section  87.  Bridges  over  streams  which  divide  coun- 
ties, and  bridges  over  streams  on  roads  on  county  lines, 
shall  be  built  and  repaired  at  the  equal  expense  of  such 
counties;  provided,  that  for  the  building  and  maintaining 
of  bridges  over  streams  near  county  lines,  in  which  both 
are  equally  interested,  the  expense  of  building  and  main- 
taining any  such  bridges  shall  be  borne  equally  by  both 
counties. 

"Section  88.  For  the  purpose  of  building  or  keeping  in 
repair  such  bridge  or  bridges,  it  shall  be  lawful  for  the 
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county  boards  of  sncli  adjoining  counties  to  enter  into 
joint  contractn;  and  such  contracts  may  be  enforced,  in 
law  or  equity,  against  them*  jointly,  the  same  as  if  entered 
into  by  individuals,  and  they  may  be  proceeded  against, 
jointly,  by  any  parties  interested  in  such  bridge  or  bridges, 
for  any  neglect  of  duty  in  reference  to  such  bridge  op 
bridges,  or  for  any  damages  growing  out  of  such  neglect; 
l)roYided,  tliat  if  either  of  such  counties  shall  refuse  to 
enter  into  C(mtracts  to  carry  out  the  provisions  of  this 
section,  for  tlie  repair  of  any  such  bridge,  it  shall  be  law- 
ful for  the  other  of  said  counties  to  enter  into  such  con- 
tract for  all  needful  repairs,  and  recover  by  suit  from  the 
county  so  in  default  sucK  proportion  of  the  costs  of  mak- 
ing such  repairs  as  it  ouglit  to  pay,  not  exce(Kling  one-half 
of  the  full  amount  so  expended." 

The  words  ^'streams  which  divide  counties"  have  received 
consideration  from  this  and  otlier  courts,  and  it  seems  to 
have  been  uniformly  held  that,  in  arriving  at  the  meaning 
of  the  words,  not  only  their  literal  meaning  is  to  be  con- 
sidered, but  the  purpose  of  tlie  statute.  Literally  the 
Platte  ri^er  does  not  divide  Dawson  and  Phelps  counties, 
•because  the  dividing  line  is  made  the  middle  of  the  south 
channel,  and  i)art  of  the  river  tlierefore  lies  in  Dawson 
county  and  part  in  Phelps  county,  and  the  actual  boun- 
dary is  an  imaginarj^  line  in  the  river;  but  in  the  statute 
under  consideration,  which  deals  with  the  construction  of 
bridges  across  "streams  wliich  divide  counties,"  the  legis- 
lature employed  the  words  in  their  ordinary  sense  and 
jor  rivers,  not  to  an  imaginary  line  in  the  stream,  but  tu 
the  whole  stream,  consisting  of  its  bed,  the  water  flowing 
therein,  and  the  banks  or  shores  thereof  confining  the  water, 
(m  one  side  of  wliich  stream  lies  one  county,  and  on  the 
other  side  of  which  stream  lies  another  county.  Cass 
(^  on  nil  J  V.  i^arpif  County,  63  Neb.  813;  Reiser  v.  GommiS' 
sioners  of  Union  County,  156  Pa.  St.  315;  State  of  Ala- 
bama i\  State  of  Georgia,  23  How.  (U.  S.)  505;  Dodge 
County  V.  Saunders  County,  70  Neb.  442. 

Nor  does  it  make  any  material  difference  that  all  the 
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bridge  except  the  south  portion  is  within  Dawson  county. 
Dodge  County  v.  Saunders  County ^  70  Neb.  442,  on  re- 
hearing, 70  Neb.  451.  It  is  said  in  the  syllabus  of  the  first 
opinion :  "The  banks  of  a  river  are  essential  parts  thereof, 
and,  when  a  county  boundary  is  fixed  at  *the  south  bank,' 
the  river  may  be  said  to  divide  the  county  from  the  one  on 
tlie  opposite  side,  within  the  meaning  of  section  87.  The 
purpose  of  said  section,  and  the  ones  immediately  follow- 
ing, is  to  provide  for  bridges  which  are  rendered  neces- 
sary in  order  to  travel  from  one  county  into  an  adjacent 
one,  and  to  divide  the  cost  between  the  two,  and  the  stat- 
ute should  be  construed,  if  possible,  so  as  to  give  effect  to 
the  apparent  intent  of  the  legislature."  In  the  opinion 
on  the  rehearing  Judge  Sedgwick,  delivering  the  opinion 
of  this  court,  said:  "The  bridge  in  question  being  con 
fessedly  located  mainly  in  Dodge  county,  it  is  contended 
that  the  legislature  would  not  have  authority  to  require 
Saunders  couniy  to  expend  the  funds  of  that  county  in 
repairing  a  bridge  outside  of  its  jurisdiction;  but  this 
proposition  seems  not  to  be  supported  by  author ity.^'  This 
court  then  quotes  from  the  second  paragraph  of  the  sylla- 
bus of  the  opinion  in  Washer  v.  Bullitt  County^  110  U.  S. 
558:  "At  the  common  law  and  also  by  statute,  a  counh- 
may  be  required  and  authorized  to  build  and  maintain, 
at  its  own  expense,  a  bridge  or  highway  across  its  boun- 
dary line,  and  extending  into  the  territory  of  an  adjoin 
ing  county."  The  court  also  quotes  from  the  opinion  in 
('aunty  of  Mobile  v,  Kimball^  102  U.  S.  691,  announcing 
the  same  doctrine;  and,  quoting  from  a  Maryland  case,  it 
is  said :  "A  county  is  one  of  the  territorial  divisions  of  a 
state  created  for  public  political  purposes  connected  with 
the  administration  of  the  state  government,  and,  being  in 
its  nature  and  objects  a  municipal  organization,  the  legis 
lature  may  exercise  control  over  the  county  agencies,  and 
require  such  public  duties  and  functions  to  be  performed 
by  them  as  fall  within  the  general  scope  and  objects  of  the 
municipal  organization." 

In  the  body  of  the  opinion  on  the  rehearing  it  is  said : 


^ 
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"The  fact  that  the  body  of  the  water  of  the  river  is  in 
Dodge  county,  and  that  the  bridge  w  ill  therefore  be  mainly 
outside  of  the  territorial  limits  of  Saunders  county,  is  not 
an  important  factor  in  determining  tlie  issue.  Tlie  ques- 
tion is,  Avhat  is  the  meaning  of  the  expression,  ^Streams 
which  divide  counties.'  ♦  ♦  ♦  The  bank  is  that  part  of 
the  river  or  stream  which  retains  the  water,  and  it  seems, 
tlierefore,  reasonable  that  the  word  stream  as  used  by  the 
legislature  when  applied  to  a  river,  as  in  this  case,  must 
be  construed  to  mean  the  whole  of  the  river,  inclading  the 
bank  as  well  as  the  water  and  the  bed,  and,  within  that 
meaning,  the  boundary  line  here  lies  within  a  part  of  the 
river,  to  wit,  the  bank,  so  that  the  river  divides  the  two 
iounties  in  the  sense  intended  by  the  legislature.'' 

The  Overton  bridge  is  none  the  less  a  bridge  over  a 
stream  which  divides  counties,  within  the  meaning  of  sec- 
tion 87,  ch.  78,  Comp.  St.  1909.  It  was  undoubtedly  the  in- 
tention of  the  legislature  to  make  such  bridges,  which 
may  be  equally  used  by  the  inhabitants  of  both  counties- 
a  charge  ujKin  both  counties.  These  bridges  form  an  im- 
portant part  of  the  highways  of  the  state,  and  these  high- 
ways are  very  properly  made  the  subject  of  legislative  ac 
lion.  The  counties  are  municipal  subdivisions  of  the  state, 
the  creatures  of  the  legislative  will,  with  which  the  legis- 
lature, witbin  constitutional  limitations,  may  deal  as  in 
its  discretion  seen)S  best.  When  the  bridge  was  acquired 
from  the  Overton  Bridge  Company^  Dawson  county,  by  a 
resolution,  undertook  the  maintenance  of  the  bridge.  W(* 
do  not  think  this  makes  any  difference,  because  Pheli)s 
county  was  not  a  party  to  the  contract  between  the  bridge* 
company  and  Dawson  county,  nor  was  the  contract  mad»» 
between  the  bridge  company  and  Dawson  county  for  tho 
benefit  of  Phelps  county.  The  inhabitants  of  Phelps 
county  equally  with  those  of  Dawson  county  enjoyed  the 
use  of  the  bridge,  and  the  bridge  is  only  a  part  of  the  pub- 
lic roads  of  the  state,  and  the  legislature  has  charged  the 
counties  on  either  side  of  the  Platte  river  with  a  share  of 
the  maintenance  of  the  bridges  built  over  that  river.    The 
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resojution  of  the  commissioners  of  Dawson  county  accept- 
ing the  bridge  and  agreeing  with  the  Overton  Bridge  Com- 
pany to  maintain  and  repair  it  does  not  excuse  Phelps 
county  from  the  obligation  imposed  upon  it  by  law.  In  a 
very  recent  case  (Buffalo  Comity  v.  Hull,  93  Neb.  586), 
it  was  held:  '*The  liability  of  adjoining  counties  for  re- 
pairs of  a  bridge  over  a  stream  between  them  is  fixed  by 
statute,  and  it  is  within  the  power  of  the  legislature  to 
alter  or  amend  the  statute  in  ihat  regard.  The  conditions 
and  extent  of  the  liability  depend  upon  the  statute  in  force 
when  such  repairs  are  made  and  the  liability  incurred." 

It  therefore  follows  that  the  judgment  of  the  district, 
court  for  Phelps  county  is  wrong,  and  that  it  should  be  re- 
versed. 

Bbvebsed  and  remanded. 


Nathan  H.  Blakelt,  appellant,  v.  Omaha  &  Council 
Bluffs  Street  Railway  Company,  appellee. 

Filed  Jtms  16,  1913.    No.  16,916. 

1.  New  Trial:  Amount  of  Recovery.    A  new  trial  will  not  be  granted 

in  an  action  for  damages  because  of  personal  injuries  on  account 
of  the  smallness  of  the  verdict  alone,  where  section  315  of  the 
code  was  In  force  at  the  time  the  district  court  refused  to  grant 
the  same. 

2.  Jury:    Examination  of  Jxtbor.     In  the  examination  of  a  venire- 

man upon  his  voir  dire,  he  will  not  be  deemed  to  have  deceived 
counsel  as  to  his  relations  with  opposing  counsel,  when  he  ad- 
mits the  relations  existing  between  them  and  answers  all  quea- 
tions  truthfully. 

3.  Appeal:  Damages:   Review.-   In  an  action  for  damages  for  personal 

injuries,  if  the  verdict  is  for  the  plaintiff,  only  those  errors  will 
be  considered  on  plaintiff's  appeal  which  might  affect  the  measure 
of  damages. 

4.  Street  Bailways:  Pedestrians:  Neolioencb.    The  pedestrian  should 

look  before  he  attempts  to  cross  parallel  street  railway  tracks, 
and  if  there  is  an  obstruction  which  Interferes  with  his  view  he 
should  use  additional  care. 
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Appeal  from  the  district  court  for  Douglas  county: 
WiLUs  G.  Sbabs,  Judgb.    Affirmed. 

H.  8.  Daniel,  Weaver  d  CHller  and  John  A.  Moore,  for 
appellant. 

John  L.  Webster  ajid  W.  J.  Oonnell,  contra. 

Hamer,  J. 

Nathan  H.  Blakely,  the  plaintiff  and  appellant,  appeals 
from  a  judgment  rendered  in  the  district  court  for  Douglas 
county  in  his  favor  and  against  the  defendant  and  ap- 
pellee, the  Omaha  &  Council  Bluffs  Street  Railway  Com- 
pany. It  is  claimed  by  the  plaintiff  that  the  defendant 
company  was  negligent  in  the  operation  of  one  of  its  street 
cars,  whereby  the  same  struck  and  injured  the  plaintiff. 
The  judgment  is  for  |305.  The  appeal  is  upon  the  theory 
that  the  judgment  fails  to  correspond  to  the  injury  sus- 
tained. In  0-Reilly  v.  Hoover,  70  Neb.  357,  this  court  held, 
as  stated  in  the  syllabus:  "In  an  action  for  personal  in- 
juries, a  new  trial  will  not  be  granted  on  account  of  small- 
ness  of  damages."  Code,  sec.  315.  The  section  of  the  code 
referred  to  read:  "A  new  trial  shall  not  be  granted  on 
account  of  the  smallness  of  damages  in  an  action  for  an 
injury  to  the  person  or  reputation,  nor  any  other  action 
where  the  damages  shall  equal  the  actual  pecuniary  in- 
jury sustained."  The  section  of  the  code  referred  to  has 
since  been  rei)ealed,  but,  being  in  force  at  the  time  of  the 
trial,  must  control  the  action  of  this  court. 

The  first  assignment  of  error  is  based  upon  the  examina- 
tion on  his  voir  dire  of  the  juror  Gk)rman.  In  the  sami» 
first  assignment  of  error  it  is  said  "that  said  juror  Gorman 
failed  to  make  a  full  disclosure  of  his  business  connection 
with  the  defendant's  attorney,  W.  J.  Connell,  in  response^ 
to  questions,  proper  answers  to  which  would  have  disclosed 
such  business  relationship."  In  the  brief  of  counsel  for 
the  plaintiff  it  is  said:  "It  is  established  that  the  juror 
was  asked  by  the  plaintiff  on  voir  dire  if  he  had  any  busi- 
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ness  relations  with  defendant's  attorney,  and  the  only  dis- 
closure thereof  by  the  juror  was  that  he  had  furnished 
the  attomey^s  family  with  livery  at  times,  but  not  as  much 
as  the  juror  would  like,  while  a  full  and  fair  disclosuix- 
would  have  shown  that  the  attorney  was  a  regular  cus- 
tomer ;  that  the  relationship  of  debtor  and  creditor  existed 
between  them;  that  in  the  month  of  January,  a  few  days 
l)efore  the  trial,  and  after  (xorman  had  been  summoned 
as  a  juror  for  the  term  of  court  in  which  the  case  was  tried, 
his  firm  furnished  livery  to  the  attorney,  which  was  used 
by  the  attorney  i)ersonally;  that  the  latter  had  a  charge 
account  with  juror^s  firm,  which  under  the  usage  and 
custom  of  the  firm  had  not  been  closed  at  the  time  of  trial ; 
that  the  juror  at  least  thought  that  the  attorney  hired  all 
his  livery  from  the  juror's  firm.'*  The  affidavit  of  Carpen- 
ter tends  to  show  that  one  of  the  counsel  for  the  defend- 
ant, Mr.  Connell,  had  an  account  with  the  livery  firm  of 
which  the  juror  was  a  member;  that  this  account  was  for 
the  use  of  a  carriage  or  carriages,  and  Mr.  Connell's  af- 
fidavit shows  that  the  carriage  or  carriages  were  ordered 
by  his  wife  or  by  some  other  member  of  his  family.  It  will 
be  seen  that  the  contention  of  the  plaintiff  is  that  the  pro- 
posed juror  should  have  made  fuller  answers  to  the  ques- 
tions put  to  him  by  counsel  for  the  plaintiff.  The  pro- 
posed juror  seems  to.  have  made  no  denial  of  the  fact  that 
"he  had  furnished  the  attorney's  family  with  livery  at 
times,  but  not  as  much  as  (he)  the  juror  would  like." 
There  was  no  denial  of  the  business  relation  existing. 
It  was  the  duty  of  the  counsel  for  the  plaintiff,  if  he  deemed 
the  juror  likely  to  be  infiuenced  by  a  transaction  of  that 
kind,  to  have  then  and  there  .excused  him.  He  did  not 
do  that.  After  the  verdict  is  rendered  comes  his  first  ob- 
jection. In  view  of  the  facts  stated,  it  is  perhaps  unneces- 
sarj'  to  further  discuss  the  contention  of  counsel  for  th(^ 
plaintiff  on  this  point  It  is  claimed  that  the  plaintiff  is 
entitled  to  know  all  the  facts  so  as  to  enable  hira  to  exer- 
cise his  right  of  peremptory  challenge  advisedly.  Basyr. 
V.  State,  45  Neb.  261.    Plaintiff's  counsel,  with  full  knowl- 
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edge  of  the  facts,  allowed  the  venireman  to  be  accepted  and 
to  be  sworn  as  a  jnror,  and  to  sit  and  render  a  verdict 

It  is  contended  by  counsel  for  the  plaintiff  that  there 
was  error  in  part  of  instruction  No.  1,  reading:  "If  you 
l)elieve  any  witness  has  knowingly  and  wilfully  testified 
falsely,  you  are  at  liberty  to  disregard  the  whole  of  such 
witness'  testimony,  except  such  portion  as  may  have  been 
corroborated  by  other  credible  witnesses  or  evidence. 
It  is  said  that  there  was  no  warrant  for  giving  this  in- 
struction as  there  was  no  evidence  that  any  witness  had 
sworn  falsely,  and  the  false  testimony  must  be  in  regard 
to  some  material  matter.  If  the  result  of  the  trial  had 
been  a  verdict  for  the  defendant,  this  instruction  might 
liave  been  held  to  constitute  prejudicial  error,  but  there 
was  a  verdict  for 'the  plaintiff,  and  from  this  verdict  it  is 
evident  the  jury  believed*  the  plaintiff's  witnesses.  There- 
fore, if  there  is  error  in  this  instruction,  which  is  certainlj 
not  to  be  commended,  then  it  is  not  prejudicial  error.  We 
do  not  think  that  it  can  be  safely  assumed  that  because 
this  instruction  was  given  there  was  prejudicial  error,  as 
tliere  was  a  verdict  for  the  plaintiff  which  does  not  seem 
to  be  in  disregard  of  the  evidence. 

It  is  also  contended  by  counsel  for  the  plaintiff  that 
there  was  misconduct  of  the  jury  because  some  of  th(* 
jurors  experimented  as  to  whether  they  could  see  a  car  com- 
ing upon  the  farther  track  while  passing  behind  another 
car.  The  affidavit  of  Elbert  F.  Feenan  alleges  that  he, 
with  other  jurors  whose  names  he  does  not  mention,  stood 
behind  a  moving  street  car  on  Famam  street,  and,  looking 
beyond  said  moving  street  car  to  where  a  car  could  be  seen 
approaching  upon  a  parallel  track,  they  endeavored  to  de- 
termine something  as  to  the  effect  of  certain  evidence  in 
the  case.  He  does  not  say  what  that  something  was,  nor 
how  it  was  applied  to  the  particular  case.  Of  course  the 
purpose  of  the  affidavit  was  to  show  misconduct  upon  the 
part  of  the  jury,  and  in  that  way  to  obtain  a  new  trial. 
Unless  it  can  be  shown  that  the  misconduct  was  prejudi- 
cial to  the  claim  of  the  plaintiff,  it  furnishes  no  reason 
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for  a  Bew  trial,  and  as  the  verdict  was  in  plaintiff's  favor 
no  prejudice  is  shown. 

In  Crowell  v.  State,  79  Neb.  784,  the  officer  in  charge  of 
a  jury  in  taking  them  to  their  boarding  place  conducted 
them  along  the  street  where  the  alleged  burglary  was  said 
to  have  been  committed,  and  two  of  the  jurors  made  af- 
fidavit that  they  walked  slowly  past  the  place  and  made 
such  observations  as  they  could,  and  that  the  moon  was 
shining  and  a  bright  electric  light  was  burning  in  the  cen- 
ter of  the  street,  and  presumably  the  conditions  as  they 
described  them  were  about  the  same  as  when  the  burglary 
was  alleged  to  have  been  committed.  There  had  been  evi- 
dence by  one  of  the  witnesses  for  the  prosecution  that  he 
recognized  the  defendant,  and  saw  him  go  to  the  window  of 
the  feed  store  in  question  and  break  it  and  reach  in  and 
take  a  sack  of  flour.  There  were  affidavits  also  to  8ho\\ 
that  when  they  returned  to  the  jury  room  there  was  a  dis- 
cussion, and  the  argument  w^as  presented  that  the  light 
was  not  sufficient  to  enable  the  witness  to  recognize  the 
accused.  NotAvithstanding  this  argument  the  jury  found 
the  defendant  guilty,  and  this  court  held  that  the  conduct 
of  the  jury  was  not  shown  to  be  prejudicial  to  the  defend- 
ant. The  coui^t  said  that,  while  it  would  have  been  better 
if  the  officer  had  conducted  them  by  another  route,  the 
court  was  not  prepared  to  say  that  what  had  been  done 
was  misconduct ;  that  if  it  had  any  effect  at  all  upon  the 
jury  it  was  in  some  measure  to  shake  the  confidence  of  the 
jury  in  the  truth  of  the  statement  of  the  witness  for  the 
prosecution  who  claimed  to  have  recognized  the  accused. 
The  opinion  of  this  court  is  sustained  by  cases  from  other 
states  which  it  cit^. 

It  is  claimed  the  court  erred  in  giving  to  the  jury  on  its 
own  motion  instruction  No.  6,  relating  to  contributory 
negligence.  This  instruction  was  not  prejudicial  to  plain- 
tiff, and  the  jury  found  in  his  favor. 

We  have  examined  the  other  alleged  errors,  and  are 
unable  to  find  any  error  which  seems  so  far  prejudicial  to 
the  plaintiff's  rights  as  to  require  the  reversal  of  the  judg- 
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ment  and  a  new  trial.  The  plaintiflf  has  recovered.  Only 
those  errors  tliat  go  to  affect  the  measure  of  the  plaintiflPe 
damages  are  properly  to  be  considered.  We  have  been 
unable  to  find  any  such. 

The  judgment  of  the  court  below  is 

Affirmed. 


TiORANDO  D.  Blaib,  appetxeb,  V.  Shbridan  County, 

APPELLANT. 

Filed  Jhne  16,  1913.    No.  16,986. 

Elections:  Expenses:  Mileage  Feks.  Where  the  plaintiff,  who  was 
the  clerk  of  the  election  board,  carried  the  election  returns  from 
the  polling  place  to  the  county  seat,  Where  he  delivered  them  to 
the  county  clerk,  and  in  going  to  and  returning  from  the  county 
seat  he  "traveled  over  the  only  available  route  between  said  places, 
8  distance  of  131  miles,"  and  the  route  was  the  shortest  railroad 
route  between  such  points,  "and  said  route  was  and  Is  the  route 
generally  traveled  by  people  between  said  places,"  and  the  short- 
est distance  traveling  by  team  "is  a  distance  of  60  miles  through 
the  sandhill  country,"  and  "ordinary  traveling  by  team  in  ordi- 
nary weather  takes  •  •  •  a  day  and  a  half  to  make  the  trip,  or 
three  days  to  make  the  round  trip,"  and  by  the  railroad  route 
actually  traveled  "it  took  plaintiff  eight  hours  to  make  the  trip," 
and  before  returning  it  would  be  necessary  to  remain  over  in  the 
county  seat  33  hours,  and  the  foregoing  facts  were  stipulated,  and 
on  a  trial  in  the  district  court  without  a  jury  the  court  rendered 
judgment  for  plaintiff  upon  his  claim  for  mileage  by  the  railroad 
route  at  5  cents  a  mile,  this  court  will  not  declare  that  the  dis- 
tance was  not  "necessarily  traveled,"  or  that  the  district  court 
erred  in  so  holding. 

Fa\\cett,  J.    I  cannot  approve  this  syllabus. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  IT.  Westover,  Judge.    Aprmed. 

R.  L.  WWiite^  for  appellant 

Boyd  d'  Barler,  contra. 
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Hamhr,  J. 

The  defendant  county  has  appealed  from  the  judgment 
of  the  district  court  for  Sheridan  county.  The  plaintiff 
alleges  in  his  petition  that  Sheridan  county  is  duly  organ- 
ized; that  he  is  himself  a  resident  taxpayer  and  voter  of 
Reno  precinct  in  that  county;  and  that  at  the  general 
state  election  held  on  the  2d  day  of  November,  1909, 
within  Reno  pi*ecinct  in  said  county,  he,  the  plaintiff,  was 
the  duly  appointed  and  acting  clerk  of  the  election  board 
for  said  precinct,  and  that  he  performed  all  the  duties  on 
his  part  to  be  performed  as  such  clerk  of  election;  that 
flie  duties  of  the  plaintiff  as  such  clerk  required  four 
days'  work  on  November  2,  3,  4  and  5,  1909;  and  that 
it  was  also  piirt  of  his  duty  to  transport  the  returns  of 
s:iid  election  in  his  precinct  to  Rushville,  Nebraska,  the 
rounty  seat  of  the  county,  and  deliver  said  returns  to  the 
rounty  clerk;  and  that  he  carried  and  transported  said 
returns  from  said  Reno  precinct  to  Rushville,  Nebraska, 
where  he  delivered  the  same  to  the  county  clerk;  that  said 
precinct  is  the  extreme  southern  precinct  in  said  county; 
and  that  "the  usual  traveled  road  from  said  precinct  and 
the  shortest  railroad  route  between  said  points  is  via 
Crawford,  Nebraska,  via  the  railway  lines  of  the  Chicago, 
Burlington  &  Quincy  Railraad  Company  and  the  Chicago 
&  Northwestern  Railroad  Company,  and  that  the  plaintiff 
in  trnn.sporting  said  election  returns  did  trav(*l  from  Reno, 
Nebraska,  to  Rushville,  Nebraska,  vi<i  Crawford,  Nebraska, 
over  said  route  above  mentioned;  that  the  mileage  via 
said  route  is  131  miles;  and  that  the  plaintiff  returned  to 
his  home  from  Rushville  to  Reno,  Nebraska,  by  way  of 
Crawford,  Nebraska;  that  the  plaintiff  necessarily  traveled 
said  r(mte.  and  that  said  route  is  the  shortest  railroad 
route  betw^een  Reno,  Nebraska,  and  Rushville,  Nebraska." 
It  is  further  alleged  in  the  petition  that,  after  performing 
the  said  services,  the  plaintiff  filed  his  claim  therefor 
with  tlie  county  clerk  in  the  sum  of  |22.10,  the  reasonable 
value  of  such  services  and  the  fee  allowed  by  the  stat- 
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utes;  and  that  on  the  17th  day  of  November  the  board  of 
county  commissioners  of  said  county  disallowed  said 
claim,  and  has  ever  since  refused  to  pay  the  plaintiff  the 
sum  of  $22.10,  or  any  i)art  tliereof. 

The  answer  admits  the  filing  of  plaintiff's  claim  against 
the  defendant  county  in  the  office  of  the  county  clerk 
claiming  four  days'  service  as  clerk  of  election  and  fl3.10 
as  mileage  of  262  miles  from  the  polling  place  in  Reno 
precinct,  in  Sheridan  county,  to  Rushville,  the  county 
seat,  and  return,  and  alleges  that  the  county  board  al- 
lowed said  claim  in  the  sum  of  f  16,  allowing  four  days  m 
clerk  of  election,  and  for  "140  miles  traveled  in  making 
his  returns;"  that  70  miles  and  return,  making  140  miles, 
is  the  full  number  of  miles  "that  it  is  necessary  to  travel 
in  making  said  returns ;"  and  that  it  was  wliolly  unneces- 
sary "for  plaintiff  to  travel  262  miles,  as  alleged  in  his 
petition,"  and  that  the  amount  allowed  the  plaintiff  "was 
more  than  sufficient  to  compensate  plaintiff  for  four  days' 
service  and  five  cents  per  mile  for  the  number  of  miles 
necessarily  traveled  in  making  said  retuFUS." 

There  was  a  trial  to  the  court  without  a  jury  upon  a 
stipulation  of  facts.  It  is  shown  by  the  stipulation  that 
the  plaintiff  was  a  resident  taxpayer  and  elector  of  the 
county,  and  that  he  was  the  duly  appointed  and  acting 
clerk  of  the  election  board  in  the  precinct  of  Reno,  in  said 
county,  and  that  as  clerk  of  said  election  board  he  devote<l 
November  2,  3,  4  and  5,  1909,  four  days,  as  clerk  of  said 
election  board  and  in  transi)orting  the  ballots  from  the 
polling  place  to  the  county  seat  of  said  county;  that  the 
polling  place  in  Reno  precinct  and  plaintiff's  residence  in 
said  precinct  are  in  the  extreme  soutliem  portion  of  said 
county,  and  that  the  plaintiff  in  carrying  said  election 
returns  to  Rushville,  the  county  seat,  traveled  over  the 
only  available  route  between  said  places,  a  distance  of  131 
miles;  that  the  route  traveled  by  plaintiff  was  the  shortest 
railway  route  between  the  polling  place  in  Reno  precinct 
and  Rushville,  the  county  seat,  and  said  route  was,  and 
is,  the  route  generally  traveled  by  people  between  said 
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places;  that  the  shortest  distance,  traveling  by  team  from 
said  polling  place  to  Rushville,  is  60  miles  through  the 
sand-hill  country;  that  ordinary  traveling  by  team  in 
ordinary  weather  takes  plaintiff  a  day  and  a  half  to  make 
the  trip,  or  three  days  to  make  the  round  trip;  that  by 
the  said  railroad  route  actually  traveled  by  plaintiff  it 
took  plaintiff  eight  hours  to  make  the  said  trip  to  Rush- 
ville, and  before  returning  by  said  railroad  route  it  is 
necessary  to  lie  over  in  Rushville  33  hours. 

The  court  found  the  allegations  of  the  plaintiff's  peti- 
tion to  be  true,  and  "that  in  making  said  returns  said 
plaintiff  traveled  by  the  usual  route  of  travel  between 
the  polling  place  in  Reno  precinct,  in  Sheridan  county, 
Nebraska,  to  Rushville,  Nebraska,  the  county  seat;  and 
that  he  is  entitled  to  mileage  for  131  miles,  as  claimed  in 
his  petition."  The  judgment  was  rendered  for  the  plain- 
tiff for  122.10  and  costs. 

The  matter  in  dispute  involves  a  construction  of  the 
statute  as  applied  to  the  facts. 

Section  9472,  Ann.  St.  1911,  provides  that  the  judges 
and  clerks  of  election  and  board  of  canvassers  for  the 
county,  at  all  general  electioiiS,  shall  receive  for  eacli 
day's  service  ?2,  and  that  "the  person  making  the  return 
of  the  election  to  the  county  clerk  shall  receive  the  addi- 
tional sum  of  five  cents  for  each  mile  necessarily  traveled." 
The  question  in  this  case  is  whether  the  131  miles  and 
return  Avere  "necessarily  traveled."  Was  the  plaintiff 
bound  to  drive  across  a  rough  sand-hill  country  from  Reno 
precinct  to  Rushville,  or  was  he  at  liberty  to  t.ake  the  train 
and  to  increase  his  comfort  and  shorten  the  number  of 
hours  of  travel?  The  stipulation  makes  the  railroad  route 
by  way  of  Crawford  "the  route  generally  traveled."  The 
stipulation  makes  the  route  traveled  the  usual  route.  The 
stipulation  also  makes  the  route  which  wa.s  traveled  the 
route  "plaintiff  necessarily  traveled."  If  the  route  was 
one  which  the  plaintiff  necessarily  traveled,  that  seems  to 
dispose  of  the  whole  question.  The  case  Avas  tried  before 
the  district  judge  of  the  district  court.     His  home  is  at 
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Rushville,  and  lie  has  fop  many  years  resided  in  Sheridan 
county.  He  is  familiar  with  the  roads  in  his  county  and 
with  all  the  surrounding  circumstances.  He  is  well  quali- 
fied to  judge  of  the  correctness  of  the  stipulation.  His 
finding  and  judgment  are  for  the  plaintiff.  He  would  not 
have  allowed  plaintiff  mileage  for  262  miles  unless  he  felt 
that  the  stipulation  and  the  facts  warranted  the  finding 
which  he  made  and  the  judgment  which  he  rendered.  We 
do  not  clearly  see  our  way  to  disturb  the  judgment  of  the 
district  court. 

We  have  examined  some  decisions  more  or  less  in  point. 
In  Logan  County  v.  Doan,  34  Neb.  104,  the  syllabus  reads : 
"The  only  compensation  for  sen4ng  election  notices,  to 
which  a  sheriff  is  entitled,  is  five  cents  a  mile  for  eacli 
mile  actually  and  necessarily  traveled." 

In  Commissioners  of  Lyon  County  v.  Chase,  24  Kan. 
774,  an  important  witness  in  a  criminal  case,  who  resided 
mthin  17  miles  of  the  place  where  the  trial  was  subse- 
quently to  be  had,  entered  into  a  recognizance  for  his  ap-. 
pearance  at  the  next  term  of  the  court  to  serve  as  a  wit- 
ness on  the  part  of  the  state,  and  afterward,  and  before 
the  next  term  of  the  court,  he  changed  his  residence,  re- 
moving from  Emporia  to  Boston,  a  distance  of  1,600  miles. 
It  was  held  that  he  was  entitled  "to  receive  mileage  fees 
for  the  distance  necessarily  and  actually  traveled  in  going 
from  the  state  line  to  the  place  of  trial  and  returning,  and 
no  more."  The  court  seems  to  have  taken  the  view  that 
the  starting  place  of  the  witness  could  not  be  beyond  the 
boundary  of  the  state.  It  was  said  that  no  i)ower  of  the 
state  could  compel  the  witness  to  come  from  Boston  to 
Emporia,  and  therefore  it  was  said:  "The  legislature 
merely  intended  that  the  witnesses  should  receive  mileage 
fees  only  for  the  distance  necessarily  and  actually  traveled 
within  the  jurisdiction  of  the  court." 

In  Cody  v.  Clelam  <&  Drury,  1  Pa.  Co.  Ct.  Rep.  9,  it  is 
said :  "Mileage  is  to  be  calculated  by  the  nearest  traveled 
route  (1  Pearson,  126),  nonresidents  to  be  allowed  from 
the  state  line.  This  means  by  the  usually  traveled  ronte^ 
whether  by  railroad  or  turnpike." 
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In  Maynard  v.  Cedar  County,  51  la.  430,  it  was  held: 
"Section  3788  of  the  code,  providing  that  the  mileage  of 
an  officer  for  conveying  a  convict  to  the  i)enitentiary  shall 
be  computed  by  the  'most  direct  route  of  travel,'  is  to  be 
construed  as  intending  the  route  by  which  the  journey  can 
be  the  liiost  speedily  performed."  In  that  case  in  the  body 
of  the  opinion  it  is  said:  "Travelers  now  estimate  dis- 
tance rather  by  time  of  travel  than  by  miles.  The  route 
by  which  they  will  most  speedily  perform  the  journey  is 
considered  the  most  direct.  In  the  case  before  us  the 
record  shows  that  the  distance  by  rail  betwen  Tipton  and 
Anamosa  is  sixty-four  miles;  and  by  the  highway,  it  is 
thirty-five.  No  public  conveyance  runs  by  the  highway. 
Those  who  travel  between  these  towns  by  public  convey- 
ance must  take  the  railway.  It  is  to  be  regarded,  there- 
fore, as  *the  most  direct  route  of  travel.'  " 

In  Rebert  v,  Eline^  21  Pa.  Co.  Ct.  Rep.  431,  it  is  said  in 
the  syllabus:  "TNTiere  there  are  two  usually  traveled 
routes  between  residence  of  witness  and  county  seat,  one 
by  rail  and  the  other  by  turnpike,  and  of  different  lengtli, 
mileage  should  be  taxed  according  to  the  route  traveled.'' 
The  body  of  the  opinion  fully  sustains  the  syllabus.  In 
that  case  the  distance  was  10  miles  by  the  wagon  road 
and  24  miles  by  the  railroad.  Mileage  was  taxed  by  the 
railroad  route  because  the  witness  came  that  way. 

In  Commonwealth  v.  Beiges,  4  Pa.  Dist.  Rep.  184,  it  is 
♦•^aid  in  the  syllabus:  "Mileage  will  be  allowed  by  the 
route  usually  traveled  by  persons  attending  court.  And 
an  allv  \  ance  is  proper  where  a  longer  but  quicker  route 
by  rail  is  selected  in  preference  to  a  stage  route  shorter 
by  actual  distance,  but  longer  in  time."  In  that  case 
mileage  was  computed  by  the  longer  route,  although  it 
exceeded  the  other  by  54  miles,  but  it  was  shorter  in  point 
of  time. 

The  stipulation  fails  to  show  any  public  conveyance  or 

means  of  travel  by  the  shorter  route.    Without  attempting 

to  lay  down  a  general  rule  which  shall  determine  every 

case,  we  feel  called  upon  to  affirm  the  judgment  of  the 

12 
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court  below.    In  this  case  it  seems  to  be  right  and  to  be 
supported  by  the  f  act& 

AmBlOBD. 


p.  O.  COOHBAN,  APPELLANT,  ▼.  LANOASTBB  OOUNTT, 
APPBLLHB. 

FiLBD  Jvm  16.  1913.    No.  17^41. 

Jury:  Fbbs.  A  Juror  drawn  for  three  weeks'  seryice  in  the  diitrfct 
court  for  lAncaster  county,  under  sections  668a  to,  and  inclusive 
of,  668n  of  the  code,  and  who  appears  and  serves  as  a  Juror  in 
said  court  during  said  period,  is  entitled  to  receive  pay  during 
the  full  term  of  such  panel,  Sundays  excepted,  unless  finally 
excused  from  further  attendance  by  the  court  before  the  expira- 
tion of  such  three  weeks'  term,  and  Saturdays  within  the  period 
will  not  be  excluded  in  making  the  computation  of  the  amount 
due  the  Juror,  even  though  the  Juror  may  have  been  informed  by 
the  court  that  his  attendance  would  not  be  required  on  such 
Saturdays.    See  Spalding  v.  Douglaa  County,  86  Neb.  266. 

Appbal  from  the  district  court  for  Lancaster  county: 
Albbrt  J.  Cornish,  Judge.    Reversed. 

(?.  W.  Berge.  for  appellant 

Jesse  B.  Strode  and  George  E.  Eager,  contra, 

Hamer,  J. 

This  case  involves  the  fees  of  a  juror  subpoenaed  to  at- 
tend the  district  court  for  Lancaster  county  for  the  April, 
1911,  term  of  that  court.  He  was  subpoenaed  to  uppear 
for  the  panel  of  jurors  of  said  court  to  commence  on  the 
24th  day  of  April,  1911,  and  to  serve  on  said  panel  until  he 
should  be  discharged.  He  appeared  on  the  24th  day  of 
April,  1911,  and  served  continuously  from  and  including 
said  day  until  May  18,  1911,  except  Sundays  and  on  three 
Saturdays.  He  was  not  finally  discharged  as  a  juror  until 
May  18,  1911.    At  the  rate  of  |3  a  day  he  is  entitled  to 
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|66  for  his  services  as  a-jnror  daring  the  existence  of  said 
panel,  including  the  said  three  Saturdays.  After  said 
panel  of  jurors  was  discharged,  the  clerk  of  the  district 
court  filed  with  the  county  commissioners  the  time  of  the 
jurors  serving  on  said  panel,  including  the  time  of  plain- 
tiflf.  On  May  20,  1911,  the  plaintiff  filed  with  the  county 
clerk  of  Lancaster  county  his  claim  for  $66  for  services 
as  such  juror.  The  county  conmiissioners  of  Lancaster 
county  allowed  the  plaintiff  the  sum  of  $57,  but  disallowed 
his  claim  for  $3  for  services  on  Saturday,  April  29,  $3  for 
services  on  Saturday,  May  6,  and  $3  for  services  on  Sat- 
urday, May  13,  making  the  total  amount  disallowed  $9. 
The  claim  of  the  plaintiff  is  that  the  defendant  county  is 
indebted  to  him  in  the  sum  of  $9  for  his  services  as  a 
juror  and  that  the  defendant  county  refuses  to  pay  the 
same.  It  is  alleged  in  the  petition  that  the  plaintiff  is  a 
traveling  man,  and  that  it  was  impossible  for  him  to  leave 
Lincoln  and  to  render  any  services  for  the  firm  that  he 
represented;  that  he  could  not  and  did  not  do  any  other 
work  on  the  said  Saturdays,  except  to  hold  himself  in 
readiness  for  service  as  a  juror  under  the  direction  of  the 
court,  and  that  during  all  of  the  time  the  plaintiff  was  at 
the  courthouse  and  ready  for  service  as  a  juror  and  under 
the  direction  of  the  court. 

The  answer  of  the  defendant  county  admits  the  selec- 
tion of  the  plaintiff  as  a  juror,  and  that  he  was  served  with 
a  subpoena  to  appear  and  serve  and  not  to  depart  the  court 
without  leave,  and  that  he  did  appear,  and  that  he  served 
from  April  24  to  April  28,  inclusive,  and  that  on  the  28tli 
day  of  April  he  was  excused  by  the  court  from  furtlior 
service  until  Monday,  May  1,  at  9 :  30  o'clock  in  the  morn- 
ing, at  which  time  the  plaintiff  again  appeared  and  served 
continuously  from  May  1  to  Slay  5,  inclusive,  when,  by 
order  of  the  court,  he  was  again  excused  until  Sfonday, 
May  8,  1911,  at  9:30  A.  M.*;  the  plaintiff  again  appeared 
on  Monday,  May  8,  at  9 :  30  A.  M.  and  served  continuously 
as  a  juror  until  Friday,  May  12,  1911,  inclusive,  wlien  he 
was  again,  by  order  of  the  court,  excused  from  furtlier 
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s^n-if-v  until  Mondiir,  Mar  15,  at  which  time  the  plaintiff 
a|i(iearpd  an»l  ilnly  served  as  a  juror  continuously  until 
ThursfJjiv,  May  1^,  1911,  inclusiTe,  when  he  was  finally 
•lis^.hnnjed ;  that  the  total  number  of  days  actually  served 
was  19,  and  that  the  county  commissioners  allowed  him 
pay  for  19  days  at  f3  a  day,  4>eing  a  total  of  ^7.  The 
answer  also  alle-^^^i  that  the  plaintiff  did  not  serve  as  a 
jumr  on  Saturday,  April  29,  Saturday,  May  6,  and  Sat- 
unlay.  May  13,  and  that  he  was  excused  by  order  of  the 
court  on  each  of  said  days;  that  this  was  done  in  accord- 
ance with  the  rules  of  practice  adopted  by  the  judges  of 
siiid  district  court.  The  rule  provides:  "Saturday  of 
each  week  during  the  term  shall  be  the  time  for  hearing 
nn>tions;  unless  otherwise  specially  ordered  no  causes 
will  lie  tried  on  Saturday/'  There  was  an  appeal  from 
the  action  of  tlie  lioard  of  county  commissioners  of  Lan- 
caster county  to  the  district  court.  The  district  court 
iield  against  the  plaintiff,  and  the  case  comes  here  on  an 
appeal  from  the  judgment  of  the  district  court. 

It  is  contended  with  some  earnestness  that  the  juror 
should  not  draw  pay  on  Saturday  because,  under  the  rule 
of  the  district  court,  it  is  not  contemplated  that  any  cases 
will  be  tried  on  that  day.  An  examination  of  the  statute 
seems  to  contemplate  that  during  the  term  for  which  the 
juror  is  drawn,  consisting  of  three  weeks,  he  is  expected 
to  be  in  attendance  on  the  court.  Section  668a  of  the  code 
provides  tliat,  in  counties  having  a  population  of  30,000, 
or  more,  and  less  than  60,000,  the  county  board  of  com- 
missioners or  supervisors  shall  at  or  before  its  meeting  in 
January  of  each  year,  or  at  any  time  thereafter  when 
n(»(essary  for  tlie  purposes  of  the  act,  make  a  list  of  a 
sufficient  nimiber,  not  less  tlian  one-tenth,  of  the  legal 
voters  of  each  township  or  precinct  in  the  county,  giving 
the  place  of  residence  of  each  person  whose  name  api)ears 
on  the  list,  said  list  to  be  known  aB  the  jury  list.  It  is 
provid(Ml  in  sintion  fidSrf  of  the  code:  "All  jurors  on  the 
r(»gnlar  pan(Os  shall  serve  during  the  weeks  or  term  for 
which  tli(\v  were  drawn  and  until  discharged  from  the  case 
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in  which  they  may  be  serving,  if  any,  at  the  expiration  of 
such  time,  unless  sooner  excused  by  the  court."  It  is  pro- 
vided in  section  668/  that  a  list  of  jurors  selected  as  pro- 
vided in  the  act  "shall  be  kept  in  the  oflfice  of  the  county 
clerk,  who  shall  write  the  name  and  residence  of  each 
person  selected  upon  a  separate  ticket  and  put  the  whole 
into  a  box  or  wheel,  to  be  kept  for  that  purpose."  And  it 
is  provided  in  section  668flr:  "At  least  twenty  (20)  days 
!»efore  the  first  day  of  any  trial  term  of  the  district  court, 
the  district  clerk  of  such  court  shall  appear  at  the  office 
of  the  county  clerk,  and  in  the  presence  of  such  county 
rlerk,  and  at  least  one  of  the  judges  of  the  district  court, 
after  the  box  or  wheel  containing  said  names  has  been  well 
s-liaken  by  the  county  clerk,  and  without  partiality,  draw 
thirty  (30)  names  of  persons  then  residents  of  said  county, 
for  each  judge  sitting  with  a  jury  in  said  court,  as  petit 
jurors  for  the  first  three  tceeks  of  tlint  term,"  It  is  further 
provided  in  that  section  that,  at  the  same  time  and  in  the 
same  manner,  the  clerk  shall  also  draw  the  same  number 
t)f  names  as  petit  jurors  for  the  second  three  weeks  of  that 
term  of  jury  service. 

It  will  be  seen  that  these  jurors  for  a  panel  are  calle<l 
for  three  weeks.  The  act  provides  that  tliey  shall  serve 
(Jnrlng  the  tceeks  or  terms  for  which  they  irerr  drawn  and 
until  discharged  from  the  case  in  which  they  may  be  serv- 
ing. Section  15,  ch.  28,  Comp.  St.  1911,  provides:  "Grand 
;!nd  petit  jurors  shall  each  receive  for  his  services  three 
dollars  for  each  day  employed  in  the  discharge  of  his  duties, 
and  mileage  at  the  rate  of  five  cents  for  eadi  mile  neces- 
siirily  traveled."  Under  the  act  specially  applicable  to 
this  sort  of  a  jury,  the  time  would  seem  to  be  thrcH*  weeks 
during  which  they  are  required  to  attend^  unless  dis- 
charged. This  would  seem  to  contemplate  a  final  dis- 
charge at  the  end  of  the  three  weeks.  Tender  the  stipula- 
tion of  counsel  made  in  this  case,  it  appears  that  the  plain- 
tiflp  is  a  traveling  salesman;  that  he  attended  the  court  as 
set  forth;  and  that  during  the  three  Saturdays  mentioned 
he  was  unable  to  engage  in  the  business  of  selling  numu- 
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inents  for  the  house  that  he  represented  because  there  was 
no  time  sufficient  to  go  to  the  territory  where  sales  could 
be  made  in  his  business  and  return  to  be  on  hand  Monday 
morning  at  Lincoln  for  jury  service. 

The  question  here  presented  is  whether  the  plaintiff  can 
be  taken  from  his  usual  occupation  to  serve  the  public  as 
a  juror  and  be  compelled  to  thereby  neglect  his  own  pri- 
vate business  during  the  Saturdays  mentioned  without 
pay.  Rut  the  view  we  take  of  the  statute  disposes  of  the 
merits  of  the  case.  It  is  not  contemplated  that  the  juror 
will  bo  excused  until  the  expiration  of  the  three  weeks  for 
whicli  he  has  l>een  subpoenaed,  but  that  he  may  be  if  his 
discharge  is  final.  The  question  turns  upon  what  sort  of 
a  discharge  is  contemplated  by  section  668d.  There  is  no 
provision  contained  in  the  statute  permitting  the  discharge 
of  the  particular  panel  until  it  is  finally  discharged,  either 
at  the  expiration  of  the  term  of  the  i)anel,  or  afterwards, 
or  before  such  term  expires.  There  is  no  flexibility  in  the 
statute.  "All  jurors  on  the  regular  panels  (which  means 
this  sort  of  a  special  jury  for  counties  having  the  popula- 
tion specified)  shall  serve  during  the  weeks  or  term  for 
which  thaj  were  drawn  and  until  discharged  from  the  case 
in  whicli  they  may  be  serving,  if  any,  at  the  expiration  of 
such  tim€y  unless  sooner  excused  hy  the  courV^  The  order 
excusing  the  jury  is  to  be  at  "the  expiration  of  such  time," 
except  that  it  may  be  sooner  if  it  is  a  discharge  from  the 
"term  for  which  they  were  drawn."  In  other  words,  it  is 
not  contemplated  that  the  jury  will  be  discharged  until 
it  is  discharged  for  the  three  weeks'  term  for  which  it  has 
been  drawn.  The  jury  is  expected  to  be  in  attendance 
upon  the  court  until  it  is  finally  discharged. 

In  Spalding  v,  Douglas  County,  85  Neb.  265,  the  second 
point  in  the  syllabus  reads:  "A  juror  <Jr«wn  for  three 
weeks'  service  in  the  district  court  for  Douglas  county 
who  appears  and  serves  as  a  juror  in  said  court  during 
that  period  is  entitled  to  recover  for  all  of  the  days  of  said 
term,  Sundays  excepted,  unless  excused  from  such  attend- 
ance by  the  court."    We  are  at  liberty  to  look  at  the  body 
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of  the  opinion,  where  it  is  said:  "Sections  668a-668n  of 
the  code  have  a  limited  application  in  the  state,  and  con- 
template^ service  by  jurors  in  attendance  on  the  district 
court  during  a  term  of  three  weeks,  unless  sooner  excused 
by  the  court." 

It  would  seem  that  the  author  of  the  foregoing  had  in 
mind  that  the  service  must  be  "during  a  term  of  three 
weeks,"  unless  there  was  a  final  discharge  before  the  ex- 
piration of  that  time.  In  that  case  the  plaintiff  sued 
Douglas  county  to  recover  for  service  bb  a  juror  for  two 
Saturdays.  He  alleged  "being  in  attendance  upon  said 
court  for  21  days,"  and  that  compensation  for  the  two 
(lays  was  deducted  by  the  commissioners  "for  the  reason 
that  said  two  days  were  Saturdays  and  that  the  court  was 
not  on  said  two  days  engaged  in  the  trial  of  jury  cases." 
The  county  filed  a  general  demurrer  to  the  petition,  and 
that  w^as  overruled  and  judgment  was  rendered  in  favor 
of  the  plaintiff,  and  the  defendant  appealed.  There  was 
an  argument  at  the  bar,  as  stated  in  the  opinion,  that  he 
was  excused  for  two  Saturdays  during  that  period,  and 
therefore  was  not  discharging  his  duties  as  a  juror.  But 
it  was  alleged  in  the  opinion  that  it  was  not  stated  in  the 
petition  that  he  was  excused  for  the  two  Saturdays.  From 
this  it  would  seem  that  the  juror  alleged  that  he  was  in 
attendance  all  the  time  for  21  days,  but  that  the  com- 
missioners allege,  as  a  reason  for  not  paying  him,  that 
two  of  the  days  were  Saturdays,  and  that  the  court  was 
not  engaged  in  the  trial  of  jury  cases  during  those  two 
Saturdays.  It  does  not  follow  from  that  that  the  juror 
was  not  in  attendance.  Under  the  facts  stated  in  his  peti- 
tion, he  would  be  deemed  to  be  in  attendance  and  not  to 
be  excused.  The  case  cited  seems  to  contemplate  that  the 
juror  was  not  excused,  and  that  he  could  not  be  excused 
under  the  statute,  unless  excused  from  further  attendan(!(* 
during  the  term  of  three  weeks  for  which  he  had  been 
subpoenaed. 

In  the  instant  case  there  was  no  final  discharge  until 
the  end  of  the  three  weeks,  and  being  excused  from  at- 


136  NEBRASKA  REPORTS.  [VOL.  94 


Farrell  ▼.  Dietrich. 


tendance  on  the  particular  Saturdays  mentioned  is  not 
contemplated  by  the  statute  as  a  discharge  or  within  the 
power  of  the  courts  so  far  as  it  may  affect  the  fees  to  be 
paid  to  the  juror.  He  should  be  paid  for  the  full  term  for 
which  he  was  subpcpnaed  to  attend,  unless  finally  di»- 
(!harged  before  the  expiration  of  that  time. 

It  follows  that  the  judgment  of  the  district  court  is 
w^rong,  and  it  is 

Bbvebssbk 

Bhesb,  O.  J.y  Lbtton  and  Fawcbtt,  JJ.,  not  sitting. 


Lizzie  Farrell,  appellant,  v.  Charles  H.  Dietrich  m 
AL.,  appellees. 

FnjBD  June  26,  1913.    No.  16,968. 

1.  Trusta:  Conveyance  of  Land:    Ratification.    In  1893  plaintiff  and 

her  huslMind  deeded  the  land  in  controversy  to  D.  by  general  war- 
ranty deed,  and  the  deed  was  soon  thereafter  recorded.  From 
that  time  to  the  commencement  of  this  action,  in  1909,  no  taxes 
were  paid  by  plaintiff,  nor  any  acts  of  ownership  over  the  land 
asserted  by  the  grantors  in  the  deed  to  D.  An  action  was  brought 
by  the  county  to  foreclose  the  lien  for  taxes,  a  decree  of  fore- 
closure entered,  the  land  sold  at  sheriff's  sale  to  R.  for  $103.1i 
more  than  the  taxes,  interest  and  costs,  and  the  surplus  was  paid 
into  the  hands  of  the  clerk  of  the  court.  Subsequently  D.  applied 
to  the  court  for  an  order  directing  the  clerk  to  pay  the  surplus 
to  him.  The  order  was  entered,  the  money  paid  as  directed,  and 
received  by  D.  At  the  time  of  the  execution  of  the  deed  to  D.  a 
bank,  of  which  he  was  the  president,  held  the  promissory  note  of 
plaintiff  and  her  husband  for  quite  a  large  sum.  The  $103.14  was 
credited  upon  this  indebtedness.  Subsequently  plaintiff  had  a 
settlement  and  adjustment  with  the  bank  and  D.,  in  which  the 
$103.14  was  accounted  to  her  as  a  credit.  Held,  a  ratification  of 
the  conveyance  to  D.,  and  that  plaintiff  was  not  entitled  to  recover 
the  land  more  than  16  years  after  the  conveyance. 

2.  Taxation:  Foreclosure  of  Lien:  Right  of  Redemption.    Held,  also, 

that  D.  prior  to  the  commencement  of  this  action  having  con- 
veyed his  interest  in  the  land  to  R.,  who  was  from  the  date  of 
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the  purchase  in  possession  thereof,  plaintilf  was  not  entitled  to 
redeem  from  the  foreclosure  sale  for  taxes. 

3.  Ttusts:  E^rIDK^'CE,  The  evidence  detailed  in  the  opinion  held  to 
sustain  the  decree  of  the  district  court  in  favor  of  defendants  D. 
and  R. 

Appb^vl.  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

J.  W.  James,  for  appellant 

Wilcox  d  Halligan,  contra. 

Rbbsb,  C.  J. 

This  appeal  is  from  the  district  court  for  Lincoln 
county.  The  suit  involves  the  title  to  the  south  half  of 
the  northwest  quarter  and  lots  3  and  4,  all  in  section  2, 
township  12  north,  range  34  west.  The  land  was  patented 
by  the  United  States  to  Tliomas  E.  Farrell,  the  husband 
of  plaintiff,  on  the  lith  day  of  July,  1893,  and  he  held  the 
title  thereto  until  the  22d  day  of  November  of  the  same 
year,  when  he  and  plaintiff  conveyed  the  premises  to 
Charles  H.  Dietrich  by  a  general  warranty  deed.  The 
taxes  were  paid  for  some  three  years  thereafter,  when  the 
payments  ceased.  On  the  17th  day  of  February,  1902,  the 
county  of  Lincoln  commenced  its  action  against  Dietrich, 
the  holder  of  the  record  title,  to  foreclose  its  lien  for  taxes, 
and  such  proceedings  were  had  as  resulted  in  a  decree  of 
foreclosure,  when  the  land  was  purchased  by  defendant 
Robb  for  the  sum  of  f200.  The  total  amount  of  principal, 
interest  and  costs  at  the  time  of  the  sheriff's  sale  amounted 
to  f65.96,  leaving  a  surplus  of  f  134.04  in  the  hands  of  the 
sheriff.  On  the  6th  day  of  JTune,  1903,  Dietrich  applied  to 
the  court  for  an  order  requiring  the  clerk  to  pay  over  to 
him,  as  the  former  holder  of  the  title,  the  sum  of  |103.14. 
the  amount  remaining  in  the  clerk's  hands.  The  order 
was  made  and  the  money  paid  as  directed.  The  date  of 
the  sheriff^s  deed  to  Robb  was  December  9,  1902.  On  the 
30th  day  of  June,  1909,  Dietrich  executed  a  quitclaim 
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doed  to  defendant  Robb,  which  was  recorded  on  the  ITfli 
day  of  July  of  that  year.  This  action  was  commenced  on 
the  9th  day  of  the  same  month  against  Dietrich  and  Bobb. 
It  appears  that,  at  the  same  term  of  the  district  conrt  at 
which  the  order  of  confirmation  of  the  sherifiPs  sale  was 
made,  the  court  entered  upon  his  docket  an  order  setting 
aside  the  order  of  confirmation  and  all  proceedings  there- 
tofore had  in  the  case,  but  at  the  same  term,  probably,  ran 
a  line  through  his  entry,  as  if  to  obliterate  it,  and  on  the 
margin  placed  the  word,  "Error,"  but  the  order  was  en- 
tered by  the  clerk  at  length  upon  the  journal,  and  it  so 
stood  until  the  19th  day  of  January,  1910,  when,  on  mo- 
tion of  defi^ndant  Robb,  as  the  successor  in  interest  to 
Dietrich,  the  court  entered  what  is  claimed  to  be  a  nunc 
pro  tunc  order,  reciting  that  the  order  setting  aside  the 
."ale  "was  inadvertently  made  and  made  by  mistake,"  and 
setting  aside  the  order  of  cancelation,  "for  the  reason  that 
•aid  order  and  judgment  was  inadvertently  made  by  the 
coMTty  and  the  court  did  not  intend  to  make  that  order  in 
this  case."  There  is  a  sharp  contention  as  to  the  legal 
(ffect  of  this  entry,  plaintiff  insisting  that  it  was  void,  for 
various  reasons,  while  defendants  insist  that  it  had  the 
(effect  of  canceling  whatever  might  be  the  results  of  the 
former  order.  According  to  the  view  entertained  by  us, 
the  question  here  presented  is  not  deemed  of  importance, 
and  no  further  attention  will  be  paid  to  it. 

All  the  issues  herein  disposed  of  were  fully  and  fairly 
l)resented  by  the  pleadings,  and  we  do  not  deem  it  neces- 
sary to  extend  this  opinion  to  the  extent  of  setting  them 
out  in  detail  herein.  On  the  trial  to  the  court  a  decree 
was  entered  in  favor  of  defendants,  dismissing  plaintiff's 
petition,  and  from  which  plaintiff  has  appealed. 

It  is  alleged  in  the  petition  that  the  deed  executed  to 
Dietrich  by  plaintiff  and  her  husband,  of  November  22, 
1893,  was  made  in  pursuance  of  a  purpose  on  the  part  of 
Thomas  E.  Parrell  and  plaintiff  to  transfer  the  title  to 
plaintiff,  and  that  Dietrich,  being  a  friend  and  confidential 
adviser  to  plaintiff  and  her  husband,  was  selected  as  a 
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conduit  for  conveying  the  title  from  the  husband  to  the 
wife,  all  believing  that  the  interposition  of  a  third  party 
was  necessary  to  such  transfer,  but  that  Dietrich  had 
failed  to  comply  with  his  agreement  to  make  the  deed  to 
plaintiff;  that  a  resulting  trust  was  thereby  created,  which 
should  be  enforced  by  a  court  of  equity.  Defendant  in- 
sists that,  if  such  was  the  agreement,  it  would  be  an  at- 
tempt to  create  an  express  trust  by  parol,  which  is  for- 
bidden by  statute.  It  is  also  insisted  that  plaintiff 
and  her  husband  were  indebted  to  the  German  National 
Bank  of  Hastings,  of  which  Dietrich  was  the  president, 
that  the  deed  was  executed  for  the  purpose  of  securing  such 
indebtedness,  and  that  therefore  the  deed  was,  in  legal 
effect,  a  mortgage.  AVe  do  not  deem  it  neces>sary  to  de- 
cide the  questions  here  presented,  for,  had  there  been  no 
estoppel  and  the  action  been  timely  brought,  plaintiff 
would  have  been  entitled  to  recover  in  a  proper  action  in 
either  event. 

Thomas  E.  Farrell  died  December  3,  1902,  nine  years 
after  the  execution  of  the  deed  to  Dietrich,  and  the 
amended  petition  was  filed  on  the  1st  day  of  February. 
1910.  We  are  unable  to  discover  from  the  record  before 
us  when  the  original  petition  was  filed,  but  it  sufficiently 
appears  that  the  time  1>etween  the  execution  of  the  deed 
to  Dietrich  and  the  commencement  of  this  action  was  16  to 
17  years.  The  evidence  adduced  on  the  part  of  tlie  defense 
tend9  strongly  to  prove  that  probably  Mrs.  Farrell  is 
mistaken  as  to  the  full  purpose  of  the  conveyance  by  her 
husband  and  herself  to  Dietrich  in  1893.  It  is  quite 
reasonable  to  believe  her  stiitement  that  the  land  was  to 
be  finally  reconveyed  to  her.  It  is  also  reasonable  to 
believe  that  one  of  the  purposes  of  the  deed  was  to  secure 
the  indebtedness  of  her  husband  and  herself  to  the  bank, 
for,  at  that  time,  the  bank  held  the  promissory  note  signed 
by  both  for  quite  a  large  sum  of  money.  As  we  have  seen, 
Mr.  Dietrich  received  |103.14  surplus  remaining  after  the 
satisfaction  of  the  county's  decree  of  foreclosure.  This 
sum  was  indorsed  upon  the  note  as  a  credit.    On  the  23d 
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of  April,  1906,  plaintiff  by  her  son,  who  was  her  duly  ac- 
rredited  agent,  had  a  settlement  with  the  bank  officers,  a 
memorandum  of  which  was  reduced  to  writing,  as  follows: 
*'nastings,  Nebraska,  April  23,  1906.  I  have  this  day 
compromised  and  settled  iBvith  the  German  National  Bank 
«;f  Hastings,  Nel>raska,  the  balance  due  on  an  indebtedness 
arising  by  reason  of  and  represented  by  a  certain  promis- 
sory note  dated  August  24,  1893,  for  the  sum  of  flO,000. 
Secured  by  real  estate  mortgage  signed  by  myself  and 
l)ayable  to  tlie  order  of  H.  S.  Dungan  and  by  him  indorsed 
to  the  order  of  the  German  National  Bank  of  Hastings, 
Nebr.  And  as  part  consideration  of  said  settlement  and 
compromise  I  have  released  and  do  hereby  release  and  ac- 
knowledge full  satisfaction  of  any  claim  I  have  had  or 
may  have  against  Chas.  H.  Dietrich  by  reason  of  his  hav- 
ing conveye<l  by  deed  to  J.  F.  Heiler,  lots  14  and  15,  block 
29,  Johnson's  addition  to  Hastings,  under  deed  dated  De- 
(*ember  21,  1903.  This  settlement  being  a  full  and  com- 
plete adjustment  and  settlement  of  all  matters  of  differ- 
ence now  existing  between  the  said  German  National 
Bank  of  Hastings,  Nebraska,  Clias.  H.  Dietrich  and  my- 
self. Lizzie  Farrell,  by  Frank  E.  Farrell  as  agent."  The 
note  was  then  surrendered  to  plaintiff,  who  testified  that 
she  thinks  it  was  burned.  The  memorandum  of  settlement 
clearly  shows  an  adjustment  of  all  matters  of  difference 
between  plaintiff  and  the  bank,  as  well  as  between  herself 
and  Dietrich.  It  also  appears  that  the  taxes  on  the  land, 
so  far  as  they  were  paid,  were  paid  by  Dietrich  or  the 
bank,  not  by  plaintiff,  although  she  testified  that  when 
paid  by  Dietridi  or  the  bank  they  were  charged  up  in  the 
bank  account  against  plaintiff's  husband.  As  to  that 
matter  the  evidence  is  quite  unsatisfactory.  There  was 
no  showing  by  the  bank  uiK)n  the  subject.  It  must  be  con- 
ceded, however,  that  the  absence  of  all  care  over  the  prop- 
erty for  so  long  a  time,  allowing  the  taxes  to  accumulate, 
and  the  receipt  of  the  proceeds  of  the  sheriff's  sale  would 
all  seem  to  indicate  an  abandonment  of  the  property. 
Added  to  this  is  the  absence  of  knowledge  on  the  part  of 
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defendant  IJobb  of  any  claim  of  interest  in  the  property 
by  either  plaintiff  or  her  husband  in  his  lifetime;  the 
presence  of  the  record  of  the  warranty  deed  from  them  to 
Dietrich  from  December  28,  1893,  the  date  on  which  it 
was  recorded,  and  his  purchase  from  Dietrich,  must  de- 
prive plaintiff  of  the  right  to  redeem. 

The  decree  of  the  district  court  is  therefore 

Affirmbd. 
Rose,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Joshua  Rushton,  appellee,  v.  Ambrose  S.  Campbell 

ET  AL.,   appellants. 

Filed  June  26,  1913.    No.  17,104. 

1.  Appeal:  Remand:  Resubmission.  The  final  per  curiam  order  In 
this  canse  {McNenp  v.  Camphell,  81  Neb.  754,  761),  remanding  the 
cause  for  further  proceedings,  required  a  resubmission  of  the 
issues  upon  a  later  trial  in  the  district  court. 

2. ::    CoNKJCTiNG  E\idence.     The  question  of  the  liability  of  f; 

defendant  upon  an  alleged  obligation  with  others  having  been 
submitted  to  a  trial  Jury  upon  conflicting  evidence,  the  verdict 
of  the  jury  will  be  sustained,  unless  clearly  and  manifestly  wrong. 

3.  Venue.    Where  a  suit  was  instituted  against  A,  B,  and  C  in  W. 

county,  the  service  of  summons  being  made  upon  A  in  that  county, 
the  county  of  his  residence,  and  upon  B  and  C  in  C.  county,  the 
county  of  their  residence,  the  jurisdiction  of  the  court  over  B  and 
C  depending  upon  the  joint  liability  of  A  with  them,  the  verdict 
of  the  trial  jury  finding  that  all  were  jointly  liable  to  the  plain- 
tiff on  the  cause  of  action  pleaded  In  his  petition  fixed  the  juris- 
diction over  B  and  C. 

4.  Vendor  and  Furcliaser:    Rescission:    Jotxt  Liability.    It  was  al- 

leged that  A  represented  to  the  plaintiff  that  the  title  to  a  cer- 
tain tract  of  land  was  held  by  B  and  C,  but  that  A  had  an  interest 
therein,  being  one  of  the  owners  thereof,  and  that,  upon  his  fa 'so 
and  fraudulent  representations  as  to  the  title  and  quality  of  .iir 
land,,  plaintiff  was  induced  to  enter  into  a  contract  for  the  pur- 
chase thereof  and  make  a  substantial  payment  thereon.     It  is 
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held  that  In  an  action  for  a  recoverx  of  the  money  paid,  after  m 
rescission  of  the  contract,  if  the  allegations  of  the  petition  were 
sustained  by  sufficient  evidence,  and  plaintiff  was  entitled  to 
recover  the  money  so  paid,  all  defendants  would  be  Jointly  liable 
therefor  and  a  joint  judgment  against  all  would  be  sustained. 


5. :    ^.     Where  a  contract  for  the  sale  and  purchase  of 

land  required  the  payment  therefor  to  be  made  at  a  certain  time, 
but  contained  no  provision  as  to  when  the  transfer  of  title  should 
be  made,  the  law  implies  that  the  payment  and  conveyance  shall 
be  concurrent  acts,  and  that  if  upon  tender  of  payment  at  the 
time  agreed  upon  the  vendor  is  not  able  to  make  the  transfer  of 
title*  and  fails  so  to  do,  the  purchaser  may  rescind  the  contract 
and  recover  the  money  paid  thereon. 

6.  Instmetlons  examined  and  found  not  to  be  harmonious,  but  ths*^ 
defendants  (appellants)  were  not  prejudiced  thereby,  and  the 
error  did  not  require  a  reversal  of  the  Judgment 

Appeal  from  the  district  court  for  Webster  county: 
Harby  S.  Dungan,  Judge.    Affirmed. 

G.  W.  Meeker,  P.  W.  Scott  and  L.  H.  Blackledge,  for 
appellants. 

Bernard  McNeny  and  J.  8.  Oilham,  contra. 

Reese,  O.  J. 

The  suit  upon  the  cause  of  action  involved  in  this  case 
was  first  instituted  by  Bernard  McNeny,  as  assignee  of 
Joshua  Rushton,  against  the  defendants,  and  upon  trial 
in  the  district  court  the  then  plaintiff  recovered  judg- 
ment. The  defendants  appealed  to  this  court  and  secured 
a  reversal  of  the  judgment  and  a  remand  to  the  district 
court.  The  opinion  was  written  by  the  late  Elisha  C. 
Calkins,  Commissioner,  and  is  reported  in  81  Neb.  754, 
761,  where  the  principal  facts  are  stated.  Upon  the  cause 
being  remanded  to  the  district  court,  a  second  trial  was 
had,  the  jury  failing  to  agree.  A  third  trial  was  had  to  a 
jury,  which  returned  a  verdict  against  all  the  defendants, 
on  which  a  judgment  was  rendered,  and  from  which  they 
appeal. 

In  view  of  the  statement  of  facts  contained  in   the 
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former  opinion,  we  do  not  deem  it  necessary  to  encumber 
the  record  by  a  repetition  thereof.  Prior  to  the  last  trial 
McNeny  reassigned  the  claim  to  Kushton,  by  whom  the 
case  has  since  been  prosecuted,  and  who  is  here  as  appellee. 
The  issues  presented  are  practically  the  same  as  upon  the 
former  appeal,  and  all  questions  of  fact  have  been  retried. 
Had  the  final  judgment  of  this  court  upon  the  former 
appeal  been  entered  in  accordance  with  the  recommenda- 
tions of  the  commissioner,  it  is  quite  probable  that  the 
conclusion  reached  might  have  had  an  important  bearing 
upon  the  final  determination  of  the  action ;  but,  instead  of 
dismissing  the  action  as  to  Carpenter,  as  recommended, 
the  court  overruled  that  part  of  the  judgment  and  re- 
manded the  case  for  further  proceedings,  which,  in  effect, 
required  a  new  trial  of  the  issues. 

As  shown  by  the  former  opinion,  the  question  of  juris- 
diction was  presented.  Carpenter  resided  in  Webster 
county.  Burke  and  Campbell  were  residents  of  Chase 
county.  The  suit  was  commenced  in  Webster  county,  where 
service  of  summons  was  had  on  Carpenter,  and  service 
made  upon  the  other  two  defendants  in  Chase  county.  If 
there  was  no  liability  as  against  Carpenter, the  others  could 
not  legally  be  sued  in  Webster  county  with  service  of  sum- 
mons in  Chase  county.  The  question  of  the  liability  of 
Carpenter  became  an  important  one,  as  affecting,  not  only 
his  rights,  but  those  of  Burke  and  Campbell.  If  Carpen 
ter  was  interested  in  the  agreement  by  which  Burke  and 
Campbell  sold  the  land  to  plaintiff,  as  a  party  thereto,  or 
had  joined  with  them  in  the  perpetration  of  any  fraud 
upon  Rushton,  and  Bushton  had  rescinded  the  contract, 
eitlier  for  fraud  or  the  failure  of  Burke  and  Campbell  to 
comply  with  its  terms,  and  plaintiff  was  entitled  for  eitlier 
reason  to  recover  back  the  money  which  he  had  paid  on 
the  attempted  purchase  of  the  land,  Carpenter  would  be 
liable,  and  the  suit  could  be  maintained  in  We])ster 
county,  where  he  resided  and  was  served  with  summons. 

This  question  was  submitted  to  the  jury  upon  quite  a 
large  volume  of  conflicting  evidence,  the  claim  of  plaintiff 
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and  his  witnesses  bein^  in  support  of  the  alleged  state- 
ments made  by  (.'arpenter  to  plaintiff,  that  he  was  the 
owner  of  an  interest  in  the  land,  that  the  title  was  cleiir 
and  held  by  Burke  and  Campbell,  as  well  as  statements 
made  to  others  to  the  same  general  effect  This  was  de- 
nied by  Carpenter,  and  it  was  claimed  by  him,  as  well  as 
by  Burke  and  Campbell,  that  he  had  no  interest  whatever 
in  the  land  nor  its  sale,  and  that  he  did  no  more  than  call 
plaintiff's  attention  to  the  property.  The  written  contract 
of  the  sale  was  made  by  Burke  ^nd  Campbell,  Carpenter 
signing  as  a  witness  only.  But  the  contention  of  plaintiff 
is  that  this  was  done  because  it  was  represented  by  all  the 
defendants  that  the  title  to  the  land  was  in  Burke  and 
Campbell.  It  could  serve  no  good  purpose  to  state  the 
evidence  upon  this  part  of  the  case  more  in  detail.  It 
must  be  sufficient  to  say  that  there  was  a  conflict,  which 
it  was  the  province  of  the  jury  to  settle,  as  well  as  the 
inference  to  be  drawn  from  the  conceded  acts  and  declara- 
tions of  Carpenter.  While  the  evidence  leaves  the  matter 
in  doubt  in  the  mind  of  the  writer,  we  are  admonished  that 
the  jurors  were  tlie  triers  of  the  fact,  and  with  their  find- 
ings thereon  we  must  be  content.  The  liability  of  Car- 
penter being  found  against  him  by  the  jury  disposes  of  the 
question  of  jurisdiction  over  Burke  and  Campbell,  and 
leaves  the  case  for  decision  upK>n  the  merits  as  against  the 
three  defendants. 

The  written  contract  which  furnishes  the  basis  of  plain- 
tiff's action  is  as  follows:  "This  agreement,  made  and 
entered  into  this  11th  day  of  October,  A.  D.  1906,  by  and 
between  eloshua  Rushton,  of  the  town  of  Esbon,  R.  F.  D. 
No.  2,  county  of  Jewell,  and  state  of  Kansas,  of  the  flj'st 
part,  and  Burke  &  Campbell,  of  Imperial,  county  of  Chase, 
and  state  of  Nebraska,  of  the  second  part,  witnesseth: 
Tliat  tlie  said  party  of  the  second  part  covenants  and 
agrees  to  and  with  the  said  party  of  the  first  part  to  trans- 
fer by  warranty  deed,  together  with  abstract  posted  to 
date  sliowing  clear  title  (to)  the  southeast  quarter  of  sec- 
ticm  twenty-nine,  in  township  seven  north,  of  range  thirty- 
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eight  west  of  the  6th  P.  M.  Possession  to  be  given  March 
Isty  1907.  And  the  said  party  of  the  first  part  covenants 
and  agrees  to  pay  nnto  the  said  party  of  the  second  part, 
for  the  same^  the  snm  of  four  thousand  (4,000)  dollars,  as 
follows,  viz:  One  thousand  four  hundred  fifty  dollars 
cash  in  hand,  receipt  of  which  is  hereby  acknowledged. 
Two  thousand  five  hundred  fifty  dollars  on  or  before  Jan- 
uary 20th,  1907.  In  witness  whereof,  the  i>arties  to  these 
presents  have  hereunto  set  their  hands,  the  day  and  year 
last  above  written.  (Signed)  Joshua  Rushton.  (Signed) 
Burke  &  Campbell.  Signed,  sealed  and  delivered  in  pres- 
ence of  (Signed)  A.  H.  Carpenter." 

It  will  be  observed  that,  while  this  writing  fixes  a  def- 
inite time  for  the  final  x>ayment,  there  is  no  stipulation  as 
to  when  the  deed  should  be  delivered.  But,  as  under  such 
conditions  the  payment  of  the  price  and  the  delivery  of 
the  deed  are  concurrent  acts,  the  deed  was  due  at  the  time 
of,  and  upon  the  payment  or  tender  of,  the  purchase  price. 
Primm  v.  Wise  &  Stern,  126  la,  528;  Wehb  v.  Haneher, 
127  la.  269;  39  Cyc.  1334.  It  may  be  further  noted  that 
the  parties  so  construed  the  contract.  The  date  fixed  for 
the  final  payment  was  January  20,  1907.  On  that  day  a 
tender  is  alleged  to  have  been  made  of  the  amount  due  on 
the  contract,  and  demand  made  for  the  deed.  Defendants 
did  not  procure  the  deed,  nor  could  they,  a^  they  did  not 
have  the  title  to  the  proi)erty.  They  had  an  option  to  pur- 
chase, but  they  had  not  paid  the  amount  due  upon  tbeir 
option,  and  the  title  was  still  in  the  original  owner.  Not 
having  title  at  the  time  when  they  should  have  conveyed, 
they  were  not  in  a  position  to  demand  an  extension  of  the 
time  in  which  to  make  the  conveyance,  and  the  tender  of 
the  money  and  demand  for  the  deed,  with  their  inability  to 
convey,  gave  plaintiff  the  right  to  rescind,  which  he  did, 
and  entitled  him  to  a  return  of  the  $1,450  which  he  had 
paid.  Wehh  v,  Haneher,  supra.  At  that  time  there  was 
an  unpaid  and  unsatisfied  mortgage  for  fl,100  on  the 
land,  which  should  have  been  satisfied  of  record  before  or 
at  the  time  for  the  conveyance.  Plaintiff  was  under  no 
13 
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obligation  to  pay  over  the  purchase  price  and  trust  to  de- 
fendants to  satisfy  the  mortgage.  His  contract  proyided 
for  a  **clear  title."  He  was  entitled  to  this  upon  tender  of 
the  amount  due  at  the  time  provided  by  the  contraxst  for 
payment. 

There  was  a  sharp  conflict  in  the  evidence  upon  the  trial 
as  to  whether  there  was  a  misrepresentation  of  the  value 
of  the  land  by  defendants  to  plaintiff  before  the  contract 
of  purchase  was  finally  made.  A  strong  showing  was 
made  by  the  defense  that  the  property  was  actually  worth 
the  value  placed  upon  it  by  the  defendants.  But^  upon 
the  other  hand^  evidence  was  produced  to  the  contrary, 
and  this  placed  the  solution  of  the  question  in  the  hands 
of  the  trial  jury.  While  the  writer  hereof,  had  he  been 
the  trier  of  fact,  miglit  have  decided  this  question  of  fact 
in  favor  of  the  defense,  we  cannot  say  that  the  verdict  in 
that  regard  is  not  sufficiently  supported  by  the  evidence. 
However,  did  plaintiff's  right  to  recover  depend  upon  that 
question  alone,  the  plaintiff  having  seen  the  land  and  had 
the  opportunity  to  know  its  value,  we  should  seriously 
question  his  right  to  recover;  but,  as  we  view  the  case, 
this  is  not  a  controlling  question.  This  subject  was  proiv 
erly  presented  to  the  jury  by  the  seventeenth  instruction, 
given  at  defendants^  request. 

It  is  claimed  by  appellants  that  there  is  a  conflict  be 
tween  the  eighth  and  fifteenth  instructions  given  to  th(» 
jury.  By  the  second  instruction  the  jury  were  told  that 
the  burden  of  proof  was  on  the  plaintiff,  and,  before  they 
would  be  warranted  in  returning  a  verdict  in  his  favor,  he 
must  establish  by  a  preponderance  of  the  evidence  the 
truth  of  the  material  allegations  of  his  i)etition,  not  ad- 
mitted, which  were  that  the  sale  of  the  land  was  made  by 
Burke  and  Campbell  for  and  on  behalf  of  themselves  and 
Carpenter;  that  plaintiff  was  induced  to  enter  into  the 
contract  because  of  statements  made  by  Carpenter  that 
the  three  were  the  owners  of  the  land,  the  legal  title  being 
held  by  Burke  and  Campbell;  that  such  representations 
or  some  of  them  were  false  when  made;  that  plaintiff  re- 
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lied  upon  them ;  and  that  plaintiff  or  his  assignor  rescinded 
the  contract  on  account  of  such  fraudulent  representa- 
tions, and  demanded  the  return  of  the  money  paid.    The 
eighth  instruction  was  to  the  effect  that,  if  the  jury  found 
that  Carpenter  made  the  representations  that  Burke  and 
Campbell  had  a  present  perfect  title  to  the  land  and  were 
able  to  convey  at  any  time,  that  plaintiff  relying  thereon 
paid  to  Burke  and  Campbell  the  $1,450  as  part  of  the  pur- 
chase price  of  the  land,  that  Burke  and  Campbell  did  not 
have  the  title  to  the  land  and  were  unable  to  convey,  and 
that  plaintiff  rescinded  the  contract  therefor,  Carpenter 
would  be  equally  liable  with  Burke  and  Campbell.     By 
the  fifteenth   instruction   the  jury   were   informed  tliat, 
under  the  undisputed  evidence,  the  title  to  the  land  was  in 
Pritchard,  the  defendants  Burke  and  Campbell  holding  a 
lease  with  option  to  purchase,  and  that  at  the  time  of 
making  the  contract  with  Rushton  they  could  lawfully 
make  in  their  own  name  the  agreement  made,  and  the  fact 
that  they  did  not  have  the  full  legal  title  to  the  premises 
does  not  constitute  ground  for  Rushton  or  his  assignee  to 
rescind  the  contract  and  demand  a  return  of  the  purchas(* 
money  paid.    There  seems  to  be  no  doubt  that  this  instruc- 
tion is  somewhat  at  variance  with  other  instructions.     It 
was  given  at  the  request  of  defendants,  and  the  three 
instructions   were   evidently   not  so  carefully  considered 
as    they    should    have    been    before    being    given.     But 
it  is  not  clear  that  the  defense  suffered  any  prejudice 
thereby.     Had  the  proposition  contained  in  the  fifteenth 
instruction  been  the  only  contention  in  tlie  case,  it  would 
have  been  practically  an  instruction  for  the  jury  to  find 
in  favor  of  defendants;  but,  as  there  were  other  vitil  issues 
in  the  case,  it  could  only  have  the  effect  of  withdrawing 
that  issue  from  the  consideration  of  the  jury,  and  we  can- 
not see  that  the  w^ant  of  harmony  between  the  instructions 
must  of  necessity  require  a  reversal  of  the  judgment. 

The  case  is  not  without  its  perplexing  questions,  but, 
upon  a  review  of  the  whole  record,  we  are  not  satisfied 
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that  the  judgment  should  be  molested.     It  is  therefore 

Affirmed. 
Fawcett,  J.,  not  sitting. 

Sedgwick,  J.,  dissenting. 

It  seems  to  me  that  the  majority  opinion  is  inconsistent 
with  itself.  It  states  two  reasons  for  allowing  the  plain- 
tiff to  repudiate  his  cimtract:  That  the  contract  was  pro- 
cured bv  fraud;  and  that  the  defendants  did  not  comply 
with  its  terms  on  their  part. 

The  supi)osed  fraud,  as  stated  in  the  majority  opinion, 
is  in  the  two  statements  by  Carpenter — ^that  he  (Carpenter) 
was  the  owner  of  an  interest  in  the  land;  and  that  the 
title  was  clear  and  held  by  Burke  and  Campbell.  The 
opinion  shows  that  all  the  parties  knew  exactly  the  con- 
dition of  tlie  title;  that  Burke  and  Campbell  had  an  op- 
tion to  purchase  the  land,  and  the  plaintiff  contracted 
with  Burke  and  Campbell  only,  knowing  at  the  time  that 
the  legal  title  was  in  the  third  party,  and  that  Burke  and 
Campbell  intended  to  give  the  jjlaintiflf  the  title  by  ob- 
taining tlie  deed  from  the  third  party  who  held  the  legal 
title.  If  Carpenter  made  the  statement  to  the  plaintiflf 
that  he  wa«  ^'the  owner  of  an  interest  in  the  land,"  the 
plaintiff  ccmld  not  possibly  have  relied  upon  that  state- 
ment or  ha^e  been  deceived  thereby.  If  Carpenter  told  the 
plaintiff  tliat  the  title  was  clear  and  held  by  Burke  and 
Campbell,  the  plaintiff  could  not  possibly  be  damaged 
thereby,  because  it  would  make  no  difference  who  held  the 
h\gal  title  if  I>urke  and  Campbell  were  able  to  procure  the 
legal  title  to  be  conveyed  to  the  plaintiff  according  to  the 
terms  of  their  contract.  It  is  said  in  the  opinion:  "De- 
fendants did  not  T)r()cure  the  deed,  nor  could  they,  as  they 
did  not  have  the  title  to  the  pro|)erty.  They  had  an  option 
to  purchase,  but  tliey  had  not  paid  the  amount  due  upon 
their  option,  and  the  title  was  still  in  the  original  owner." 

The  plaintiff  caused  a  written  statement  to  be  given  to 
defendants  of  "our  requirements  on  this  title,"  in  which 
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he  demanded :  "(3)  A  general  warranty  deed  coming  from 
Lyman  B.  Pritchard  and  wife.  (4)  A  bonded  abstracter's 
certificate  to  the  effect  that  the  transfers  from  Lyman  B. 
Pritchard  and  wife  to  Joshua  Rushton  is  proi)erly  made. 
With  these  requirements  we  will  accept  the  title."'  These 
requirements  were  fully  complied  with. 

The  opinion  says  that  the  fact  that  defendants  did  not 
procure  the  deed  on  the  20th  of  January  justifies  plaintiff 
in  refusing  to  accept  it.  The  facts,  as  shown  by  the  ab- 
stract, are  that  the  money  was  to  be  paid  on  the  20th  of 
January,  and  of  course  the  deeds  were  to  be  delivered  at 
that  time.  On  the  12th  of  January  the  plaintiff  by  hifl 
attorney  wrote  to  the  defendant:  "Mr.  Rushton  was  in 
the  office  today  and  wanted  me  to  ask  you  if  you  would 
be  ready  to  close  the  deal  upon  his  land  there  on  the  23d 
of  this  month.  This  would  let  him  have  th^  advantage  of 
the  rates.  If  this  is  satisfactory  to  you  try  and  liave  our 
requirements  ready  so  we  can  close  the  deal  all  up  on  that 
(late  and  get  back.  I  will  probably  come  up  for  Mr.  Rush- 
Ccm,  as  he  wants  me  to  look  after  the  matter  for  him. 
Please  let  me  know  by  return  mail  if  this  is  satisfactory 
luid  y(m  can  have  the  requirements  met  so  I  can  get  back 
the  same  day."  The  defendants  at  once  ordered  tlio 
papers  forwarded  to  the  place  where  the  contract  was  to 
be  consummated,  and  they  arrived  there  on  the  24th — 
the  deed  from  Pritchard,  the  release  of  the  prior  mortgage, 
and  complete  abstract,  and  all  the  pai)ers  that  liad  been  re- 
ipiired  by  the  plaintiff's  attorney  in  his  letter  of  January 
18,  which  is  copied  in  the  abstract.  The  contract  did 
not  provide  that  time  is  of  the  essence  of  the  contract,  and 
at  the  plaintiff's  request  it  was  delayed  three  days,  but  the 
plaintiff  refused  to  delay  the  other  day,  when  lie  knew  that 
the  papers  were  in  transit  and  had  been  delayed  in  th(» 
mail. 

When  this  case  was  here  before  (McNent/  v,  Campbell, 
81  Neb.  754),  the  court  stated  at  large  the  facts  in  the 
case.  The  present  majority  opinion  adopts  that  statement 
of  facts  without  change,  explanation  or  addition,  and  yet 
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upon  the  statement  of  facts  the  former  opinion  found  that 
the  case  must  be  reversed.  This  seems  to  raise  a  direct 
conflict  between  the  first  opinion  and  the  present  opinion. 
In  the  last  trial  the  court  instructed  the  jury  in  the  fif- 
teenth instruction  that  "under  the  undisputed  evidence  in 
this  case  as  .to  the  title  of  the  land  ♦  ♦  ♦  being  in 
Lyman  B.  Pritchard,  and  the  defendants  Burke  and  Camp- 
bell"  had  only  an  option  of  purchase,  "does  not  constitute 
ground  for  said  Rushton  or  his  assignee  to  rescind  such 
contract  and  demand  a  return  of  the  purcha^  money 
paid."  This  is  the  law  of  the  case  as  held  by  all  of  the 
authorities. 

As  to  the  other  representation  as  to  the  value  of  the 
land,  the  court  in  the  seventeenth  instruction  told  the  jury 
that,  when  a  purchaser  has  opportunity  to  examine  the 
property  beforef  he  purchases,  he  cannot  maintain  an  ac- 
tion against  the  parties  on  the  ground  that  the  vendor 
made  false  statements  in  regard  to  the  value  of  the  prop- 
erty. "Such  purchaser  is  bound  to  rely  on  his  own  judg- 
ment in  regard  to  such  matters,  and  not  on  the  statements 
of  the  vendor."  It  is  conceded^  as  stated  in  the  majority 
opinion,  that  Rushton  went  t^  look  at  the  land  himself,  and 
the  majority  opinion  says  that  the  case  would  not  be  re- 
A-ersed  upon  that  ground  alone,  and  further  says  that,  "if 
Carpenter  was  interested  in  the  agreement  ♦  ♦  ♦  as 
a  party  thereto,  or  had  joined  with  them,"  etc.:  but  the 
record  shows,  and  the  opinion  states,  that  Carpenter  was 
not  a  party  to  the  agreement.  The  agreement  was  in  writ- 
ing, and  it  was  between  Burke  and  Campbell  on  the  one 
side  and  plaintiff  on  the  other. 

According  to  the  second  paragraph  of  the  syllabus,  it  is 
not  enough  that  the  verdict  of  the  jury  is  clearly  wTong. 
It  must  also  be  "manifestly"  wrong  in  order  to  justify  a 
reversal.  This  is  adding  something  to  any  and  all  of  the 
cases  that  we  have  heretofore  decided. 
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Henry  Stehr  v.  State  op  Nebraska. 

Piled  June  26,  1913.    No.  17,539. 

Crimixial  Law:  Sentence:  Law  Governing.  Where  a  crim«  is  found 
to  have  been  committed  before  the  taking  effect  of  the  indeter- 
minate sentence  l&y,  the  sentence,  upon  the  verdict  of  the  Jury 
finding  the  accused  guilty,  should  conform  to  the  law  In  force 
at  the  time  of  the  commission  of  the  offense.. 

Opinion  on  motion  Tfor  rehearing  of  case  reported  in  92 
Neb.  755.    Affirmed  and  remanded. 

BXBSBy   C.    J. 

The  opinion  afSrming  the  jndgment  in  this  case  is  re- 
I)orted  in  92  Neb.  755.  A  motion  for  rehearing  has  been 
filed,  and  the  whole  record  has  been  carefully  re-examined. 
We  are  unable  to  discover  that  any  prejudicial  error  oc- 
curred during  the  trial  which  requires  interference  by  this 
court.  So  far  as  the  trial  itself  is  concerned,  the  defendant 
seems  to  have  been  fairly  dealt  with.  It  appears  from  the 
record  that  the  defendant  is  charged  with  the  commission 
of  the  oflFense  on  the  22d  day  of  January,  1911.  The  evi- 
dence shows  that  to  be  the  date  of  the  death  of  the  child. 
The  trial  was  held,  and  finally  terminated  on  the  27th  of 
November.  1911,  when  the  defendant  was  sentenced  under 
the  indeterminate  sentence  law  for  a  term  of  from  one  to 
ten  years.  That  law  took  effect  on  the  7th  day  of  July, 
1911,  and,  of  course,  could  not  be  applied  to  this  case  as 
to  the  sentence  to  be  imposed  or  metliod  of  punishment. 
In  Forbes  v.  State,  93  Neb.  574,  after  quoting  from  the 
indeterminate  sentence  law,  we  said:  "It  seems  clear 
that  the  legislature  never  intended  this  language,  in  its 
proper  connection  with  the  whole  act,  to  apply  to  crimes 
committed  before  the  enactment  went  into  effect.  Tlie 
lawmakers  legislated  for  the  future,  not  for  the  past.  An 
eminent  text-writer  has  wisely  said:  ^It  is  a  sound  rule 
of  construction  that  a  statute  should  have  a  prospective 
operation  only,  unless  its  terms  show  clearly  a  legislative 


152  NEBRASKA  REPORTS.  [VOL.  94 


Stehr  V.  State. 


intention  that  it  should  operate  retrospectively.'  Cooley, 
Constitutional  Limitations  (7th  ed.)  529."  It  is  practi- 
cally, if  not  strictly,  the  uniform  holding  of  the  courts  of 
this  country  that  the  indeterminate  sentence  law  cannot 
operate  upon  crimes  coihmitted  prior  to  the  taking  effect 
of  the  law.  Dial  v.  Commoyvu/ealth^  142  Ky.  32.  See 
StrAi'>art  t\  Commonwealth^  141  Ky.  522;  Hunn  v.  Com- 
monioealth,  143  Ky.  143;  People  v.  Deyo,  103  App.  Div. 
(N.  Y.)  126;  In  re  Marion,  140  Mich.  219;  People  v.  Cos- 
ady.  250  111.  426;  12  Cyc.  956,  clause  h. 

It  seems  quite  clear  that  the  district  court  erred  in  im 
posing  the  sentence  under  a  law  not  in  existence  at  the 
time  of  the  commission  of  the  alleged  offense,  and  th<» 
cause  will  have  to  be  remanded  for  a  correct  sentence.  It 
is  no  doubt  true  that,  as  the  trial  was  held  long  after  the 
law  took  effect,  the  court  and  counsel  overlooked  the  fact 
that  the  prior  law  must  govern,  and  that  counsel  when 
presenting  the  cause  to  this  court  also  did  the  same,  and 
the  subject  was  not  called  to  our  attention  either  in  briefs 
or  arguments,  nor  in  the  motion  for  rehearing,  and  was 
therefore  overlooked  in  the  opinion  heretofore  filed;  but 
the  question  presents,  not  only  a  vital  constitutional  right 
of  defendant,  but  one  involving  the  jurisdiction  of  the 
court  to  render  the  sentence  imposed,  and  cannot  be  ig- 
nored. We  also  think  it  not  improper  to  suggest  that, 
under  all  the  circumstances  of  this  case,  the  new  sentence 
imposed  should  be  of  the  shortest  possible  time,  consider- 
ing the  length  of  time  defendant  has  already  served,  and 
that  he  should  be  discharged  from  custody. 

The  judgment  of  the  court,  therefore,  is  that,  no  error 
appearing  in  the  record  before  us  up  to  the  time  of  pro- 
nouncing sentence,  the  judgment  of  the  district  court  as 
to  all  such  matters  is  affirmed,  and  the  case  is  remanded  to 
thfjt  court  for  the  rendition  of  a  valid  judgment  upon  the 
verdict. 

Conviction  affirmed,  and  case  remanded  for  judgment. 


Affirmed  and  remanded. 
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L.  Rose  Biakeslee,  appellee,  v.  Edward  R.  Van  dbr 
Slice,  .^pellant. 

Piled  Junk  26,  1913.    No.  16,976. 

1,  Appeal:  Pleading:  Amendment:  Discretion  of  Coubt.  It  is 
usually  a  matter  within  the  discretion  of  the  district  court  to 
allow  or  refuse  to  allow  a  pleading  to  be  amended  to  conform  to 
the  evidence;  and.  In  order  to  predicate  error  in  allowing  the 
amendment,  it  must  be  shown  that  the  trial  court  has  abused  its 
discretion. 

2. :    Conflicting  Evidence.    Plaintiff  broke  her  arm,  and  sued 

the  defendants  for  a  failure  to, properly  reduce  and  treat  the 
fracture.  It  was  claimed  by  the  defendants  that  plaintiff  violated 
their  instructions  not  to  use  the  broken  arm  or  hand.  The  evi- 
dence on  that  question  was  conflicting.  Held.  That  the  verdict 
of  the  Jury  should  not  be  disturbed. 

3.  :    Verdict:    Review.    When  the  issues  in  such  an  action  are 

all  submitted  to  a  Jury  under  proper  instructions,  the  verdict 
will  not  be  set  aside,  unless  it  is  shown  to  be  clearly  wrong. 

Appeal  from  the  district  court  for  Lancaster  county : 
Albert  J.  Cornish,  Judge.    Affirmed. 

Meier  d  Meier  and  George  A.  AdamSy  for  appellant. 

Wilmer  B.  Comstock,  H.  A.  Reese  and  A.  G.  Wolfen- 
harger,  contra. 

Barnes,  J. 

Action  to  recover  damages  alleged  to  have  been  sustained 
hy  the  plaintiff  for  the  failure  of  the  defendants  to  prop- 
erly reduce  a  fracture  of  her  arm.  A  trial  in  the  district 
court  for  Lancaster  county  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  the  sum  of  |400,  and  the  defend- 
ant Van  der  Slice  has  appealed. 

It  appears  that  on  the  morning  of  the  10th  day  of 
February,  1909,  the  plaintiff  suffered  a  fracture  of  the 
radius  of  her  left  arm,  commonly  called  the  Colles'  frac 
tnre,  as  the  result  of  a  falL    Within  about  30  minutes  after 
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the  accident  happened,  Doctor  Bichard  B.  Howard  and 
Doctor  Edward  R.  Van  der  Slice  appeared  at  the  plaJntifl'B 
home,  and,  working  together,  attempted  to  rednce  the 
fracture  and  repair  the  plaintiffs  injury.  During  the  next 
five  days  immediately  following  the  injury,  Mrs.  Blakes- 
lee  did  not  leave  her  bed,  and  during  the  time  from  Pelwra- 
ary  9  until  February  21  one  of  the  defendants  called  upon 
her  almost  daily,  and  on  each  occa^don  he  was  informed 
that  the  arm  felt  full  and  twisted  and  out  of  place.  On  the 
21st  day  of  February,  1909,  while  both  Doctors  Howard 
and  Van  der  Slice  were  present,  they  first  removed  the 
dressing  from  the  arm,  and  their  attention  was  again 
called  to  the  extremely  swollen  and  painful  condition  of 
the  injury.  At  that  time  they  rebandaged  the  arm,  re- 
placing the  same  splint  upon  the  forearm  and  hand,  and 
left  it  in  the  same  condition  in  which  they  found  it.  Prom 
February  21  until  March  5,  1909,  the  defendant  Howard 
continued  to  call  on  Mrs.  Blakeslee,  and  during  that  time 
on  several  occasions  removed  the  bandage  and  examined 
her  arm.  On  Saturday,  the  6th  day  of  March,  the  plaintiff 
called  on  Doctor  Williams  of  University  Place,  and  sub- 
mitted the  injured  arm  to  his  examination.  Doctor  Wil- 
liams found  that  it  was  very  much  swollen,  and,  according 
to  his  diagnosis,  the  bone  was  broken  and  was  then  out 
of  place.  On  Sunday  morning,  March  7,  1909,  Doctors 
Wiliams  and  ircKinnon  called  at  the  home  of  Mrs.  Blakes- 
lee, made  an  examination  of  her  injured  arm,  admin- 
istered an  anaesthetic,  and  pulled  and  manipulated  the  arm 
in  order  to  get  the  broken  bones  in  apposition.  They 
claimed  to  have  set  the  arm,  or  reduced  the  fracture.  They 
testified  that  on  that  date  the  broken  bone  had  not  yet 
united.  Doctor  Howard  testified  that  on  the  21st  day  of 
February,  1900,  the  broken  bone  of  the  injured  arm  was 
in  the  same  position  as  left  by  himself  and  Doctor  Van  der 
Slice  at  the  time  they  attempted  to  reduce  the  fracture. 
It  should  be  observed  that  Doctor  Howard  testified  that 
they  did  proi)erly  reduce  the  fracture  at  the  time  the  in- 
jury occurred.     After  Doctors  Williams  and  McKinnon 
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had  treated  the  fracture,  the  swelling  and  pain  subsided, 
and  the  twisted  feeling  left  the  plaintiff's  arm. 

Complaint  is  made  of  the  admission  of  evidence  of  ]>ain. 
It  is  difficult  to  see  how  the  injury  or  the  injured  condi- 
tion of  the  arm  could  be  described  without  using  the  words 
"pain"  and  '^swelling,"  and,  as  we  view  this  assignment  of 
ertor,  it  is  quite  immaterial. 

Complaint  is  made  because  plaintiff  was  allowed  to 
amend  her  petition  at  the  close  of  the  evidence.  On  pages 
454  and  455  of  the  record  it  is  shown  that  the  plaintiff 
asked  leave  to  amend  the  i)etition  by  changing  the  word 
"ulna^'  to  the  word  "radius"  in  furtherance  of  justice  and 
to  conform  to  the  facts  proved.  The  record  shows  that 
leave  to  amend  was  granted  over  the  defendants'  objec- 
tions. To  our  ihinds  it  seems  cle.'ir  that  the  amendment 
asked  for  could  not  and  did  not  in  any  way  mislead  the 
defendants.  The  case  had  been  tried  upon  its  merits,  and 
whatever  discrepancy  appeared  in  the  petition  was  prop- 
erly cured  by  the  amendment,  and  the  defendants  were  not 
thereby  misled  to  their  prejudice. 

In  Chicago,  R.  I.  d  P.  R.  Co.  v.  Shaio,  63  Neb.  380,  it  was 
said :  "It  is  usually  a  matter  within  the  discretion  of  the 
trial  court  to  allow  or  refuse  to  allow  a  pleading  to  be 
amended  to  conform  to  the  evidence  given  on  the  trial." 
See,  also,  Brotvn  v.  Rogers  &  Bro,,  20  Neb.  547.  There  is 
nothing  contained  in  the  record  which  shows,  or  tends  to 
show,  that  the  district  court  abused  its  discretion  in  allow- 
ing the  amendment  in  question. 

Error  is  also  assigned  for  permitting  counsel  to  pro- 
pound numerous  questions  to  witnesses  pertaining  to  a 
book  or  treatise  entitled  "The  Treatment  of  Fractures," 
by  Scudder.  There  is  nothing  contained  in  the  record 
showing,  or  tending  to  show,  that  this  work,  or  any  part 
of  it,  was  introduced  in  evidence,  and  whatever  reference 
there  was  made  to  it,  so  far  as  we  are  able  to  see,  was  con- 
fined to  the  fact  that  there  was  such  a  work,  and  was  with- 
out prejudice. 

It  is  also  contended  that  the  failure  of  the  district  court 
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to  direct  the  jury  to  return  a  verdict  for  the  defendants 
was  prejudicial  error.  It  appears  that  the  evidence  in  this 
case  as  to  the  manner  and  effect  of  the  treatment  given  by 
the  defendants  to  the  plaintiff's  injury  was  conflicting,  and 
therefore  it  would  have  been  prejudicial  error  for  the  court 
to  direct  a  verdict  for  the  defendants. 

Defendants  assign  error  in  giving  the  fifth  instruction. 
By  that  instruction  the  jury  were  told  that  if  the  plaintiff 
was  guilty  of  negligence  in  the  care  of  her  injured  arm,  or 
in  the  use  of  the  same,  such  negligence  causing,  or  con- 
tributing to  cause,  the  injury  she  claims,  then  in  that  case 
she  could  not  recover.  But,  on  the  other  hand,  if  the  jury 
should  find  that  she  was  not  negligent  in  that  respect,  then 
the  plaintiflf  would  have  the  right  of  recovery.  While  this 
instruction,  considei*ed  alone,  might  be  erroneous,  yet, 
when  considered  with  the  other  instructions  given,  error 
could  not  be  predicated  thereon. 

Considerabh*  stress  was  given  to  the  evidence  tending  to 
show  tliat  plaintiff  had  been  using  lier  arm  and  hand  prior 
to  the  time  it  was  treated  by  Doctors  Williams  and  Mc- 
Kinium.  We  think  the  evidence  on  that  question  is  en- 
titled to  very  little,  if  any,  weight.  The  principal  testi- 
mony tending  to  show  that  plaintiff  had  used  her  arm  at 
all  were  statements  alleged  to  liave  been  made  by  the 
plaintiff's  daugliter.    Tliis  was  clearly  hearsay  evidence. 

Again,  the  defendants  both  testified  that,  when  they  ex- 
amined the  plaintiff's  arm  on  tlie  21st  day  of  February, 
they  found  it  in  the  same  condition  in  which  they  had  left 
it;  that  it  had  not  been  displaced  or  disturbed  in  any 
manner.  We  are  tlierefore  inclined  to  the  view  that  the 
instruction  complained  of  correctly  stated  the  law.  As 
we  view  the  rectrd,  the  case  was  submitted  to  the  jury 
upon  conflicting  evidence  and  under  proper  instructions, 
and  we  feel  unable  to  disturb  the  verdict. 

The  judgment  of  the  district  court  is  tf;erefore. 

Affirmed. 
Reese,  C.  J.,  Rose  and  Hamer,  JJ.,  not  sitting. 
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JAIMBS  BBLL  BT  AL.,  APPELLANTS,  V.   OlTY  OP  DAVID  CITY 
ET  AL.,  APPELLEES. 

Piled  June  26,  1913.    No.  17,329. 

1.  Municipal  Corporations:    Powers:    Electric  Light  Plant.    A  city 

or  village  has  the  power,  under  the  provisions  of  section  8704 
et  aeq,,  Ann.  St.  1911,  to  construct  and  operate  a  municipal  elec- 
tric light  system  for  the  purpose  of  furnishing  lights  to  the  city 
and  the  inhabitants  thereof. 

2.  :    :    .    Under  our  statutes  the  city  may  use  the 

engines  and  power  of  an  electric  light  plant  to  pump  -water  for 
the  use  of  the  city  and  its  inhabitants. 

3. :     :     :     Liability.      In    constructing   such   a 

system,  due  regard  must  be  given  to  the  rights  of  the  owners  of 
the  present  system.  The  municipal  system  should  be  so  con- 
structed as  not  to  unnecessarily  interfere  with  the  property  right« 
of  the  owners  of  the  present  plant,  and  in  case  of  necessary 
interference  the  city  will  be  liable  for  the  injury  sustained. 

4.  :   : :    Injunction.    The  city  having  denied  that 

it  will  construct  its  light  plant  in  such  a  manner  as  to  interfere 
with  the  property  rights  of  the  owners  of  the  present  system, 
and  introduced  proof  to  sustain  that  allegation,  held  that  plain- 
tiffs are  not  entitled  to  enjoin  the  construction  of  the  municipal 
plant  before  there  is  actual  or  threatened  interference. 

Appeal  from  the  district  court  for  Butler  county :  Ben- 
jamin F.  Good,  Judge.    Affirmed. 

A.  M.  Post  and  Roper  &  Fuller y  for  appellants. 

John  J,  Sullivan,  Arthur  J.  Evans,  E.  A.  Goufal,  J.  J. 
Thomas  and  C.  M.  Skiles,  contra. 

Barnes,  J. 

This  action  was  commenced  in  the  district  court  for 
Butler  county  by  James  and  Samuel  Bell  against  David 
City  and  the  officers  of  that  city  to  enjoin  them  from  con- 
structing and  rajiintaining  an  electric  light  system  in  said 
ci^.     A  temporary  injunction  was  allowed,  but  upon  a 
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trial  of  the  merits  the  injunction  was  dissolved,  the  action 
was  dismissed,  and  plaintijffs  have  appealed. 

It  appears  that  plaintiffs  had  been  granted  a  franchise 
to  build  their  electric  light  plant  on  the  streets,  alleys  and 
public  grounds  of  the  city,  and  that  they  have  constructed 
it  accordingly.  It  further  appears  that  the  plaintiffs  have 
a  right  of  occupancy  where  they  have  placed  their  lines 
and  poles  and  other  necessary  property  in  building  their 
plant.  No  company  would  have  a  right  to  interfere  with 
the  property  of  the  plaintiffs,  or  with  its  necessary  occu- 
pancy of  the  location  where  their  lines  are  situated.  The 
rights  of  the  city  in  that  regard  are  the  same  as  those  of 
any  other  company  which  might  obtain  a  franchise  and 
proceed  to  erect  a  second  plant.  It  is  also  true  that  the 
plaintiffs  do  not  have  any  exclusive  right  to  operate  an 
electric  light  plant  in  David  City,  and  the  city  therefore 
has  a  right  to  proceed  to  build  another  part,  but  must 
of  course  follow  the  law  in  so  doing. 

The  question  is  very  much  discussed  m  the  brief  as  to 
the  right  of  the  city  to  build  a  i)ower  plant,  or  to  build  a 
combined  liglit,  water  and  heating  plant.  There  is  no 
statute  authorizing  the  city  to  build  a  power  plant,  and 
therefore  it  may  be  said  that  it  would  not  be  allowed  to 
build  a  power  plant  as  such.  Neither  is  there  any  statute 
authorizing  the  city  to  build  a  combined  plant.  The  ques- 
tion whetlier  tlie  city  is  violating  the  law  and  attempting 
an  unlawful  expenditure  of  the  taxpayers'  money  in  build- 
ing a  power  plant,  and  in  building  a  combined  light  and 
water  plant,  is  the  question  most  discussed  by  the  plaintiffs. 
This  subject  should  be  considered  from  two  different  points 
of  view.  The  city  is  authorized,  for  instance,  to  build  a 
light  plant  to  furnish  light  for  the  public  streets  of  the 
city  and  to  its  inhabitants.  When  such  a  plant  is  built 
the  city  would  probably  not  violate  any  law  if  it  sold  to 
the  citizens  power  which  is  necessarily  produced  in  tlie  act 
of  furnishing  electricity  for  lights,  and  so  the  fact  that 
furnishing  power  might  be  incidental  to  an  operation  of 
their  light  plant,  or  the  fact  that  they  intend  to  furnish 
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heat  from  the  light  plant,  would  not  necessarily  be  a  yiola- 
tion  of  the  law. 

Again,  if  the  city  builds  a  light  plant,  and  then  from  the 
engines  of  its  light  plant  furnishes  the  power  to  pump  the 
water  for  the  use  of  the  city  and  its  inhabitants  as  an  in- 
cidental use  of  the  light  plant,  we  do  not  see  why  that 
should  be  considered  a  violation  of  the  law. 

Considering  the  question  from  the  other  i)oint  of  view 
— ^that  is,  from  the  point  of  view  of  raising  the  money  at 
the  expense  of  the  taxpayers  for  these  projects — as  there 
is  a  special  statute  authorizing  the  construction  of  light 
plants,  and  another  authorizing'  the  construction  of  water 
plants,  the  taxpayers  in  subjecting  their  property  to  the 
exx)en8e  of  constructing  these  plants  have  a  right  to  know 
what  is  to  be  done  with  the  money.  When  they  vote  to 
bond  the  city  for  the  purpose  of  constructing  the  water 
plant,  they  have  a  right  to  know  that  the  money  so  raised 
upon  the  bonds  for  that  purpose  will  be  used  only  for  the 
construction  of  a  water  plant.  And  so,  when  they  vote 
money  for  a  light  plant,  they  have  a  right  to  know  what 
the  specifications  for  the  light  plant  are,  so  they  may  de- 
termine whether  the  amount  of  money  asked  for  is  neces- 
sary for  the  purpose  of  erecting  a  light  plant  They  also 
have  a  right  to  know  that  the  money  so  raised  will  be  used 
to  erect  a  light  plant,  and  for  no  other  purpose.  The  fact 
that  the  light  plant,  if  it  is  built  according  to  the  si)ecifiea- 
tions  upon  which  they  voted  bonds,  is  to  furnish  power,  or 
incidentally  to  furnish  heat,  and  the  power  is  to  be  used 
for  private  consumers,  and  for  operating  the  Avater  plant 
of  the  city,  if  those  uses  are  incidental,  and  the  bonds  are 
voted  strictly  for  the  construction  of  the  light  plant,  it 
does  not  seem  that  it  would  be  a  violation  of  the  intention 
of  the  legislature  in  framing- these  statutes.  We  do  not 
think  that  they  could  vote  bonds  to  raise  a  certain  sum  of 
money  to  build  a  light  plant,  and  also  vote  bonds  to  raise 
a  certain  other  sum  of  money  to  construct  or  enlartije  a 
water  plant,  and  then  transfer  the  money  so  raised  from 
one  fund  to  the  other.    The  defendants  by  their  answer  and 
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by  their  testimony  show  that  such  is  not  the  intention,  and 
therefore  we  are  satisfied  that  the  injunction,  so  far  as  this 
branch  of  the  ease  is  concerned,  was  properly  denied. 

It  is  strenuously  contended  by  the  plantiflfs  that  the 
method  by  which  the  defendants  intend  to  build  their  light 
plant  is  bad.  that  a  construction  according  to  their  plans 
will  interfere  with  plaintiff's  plant,  and  damage  them 
greatly.  The  defendants  alleged  in  their  answer,  and  tes- 
tified on  the  trial,  that  it  is  not  necessary  to  build  their 
plant  so  as  to  interfere  with  the  plaintiffs'  property  rights, 
and  that  they  do  not  intend  to  do  so.  We  suppose  there 
is  no  doubt  that  the  defendants  will  not  be  allowed  to 
build  their  plant  so  as  to  unnecessarily  interfere  Tvith  the 
plaintiffs'  plant ;  nor  would  they  be  allowed  to  build  so  as 
to  necessarily  interfere  with  the  plaintiffs'  plant,  without 
liability  to  compensate  the  plaintiffs  for  whatever  damages 
they  may  sustain.  But  the  defendants  deny  that  they  in- 
tend to  build  a  plant  so  as  to  interfere  with  the  plaintiffs' 
plant,  and  therefore  the  time  for  plaintiffs  to  apply  for  an 
injunction  is  not  yet  ripe.  If,  however,  it  shall  appear 
when  plaintiffs  construct  their  plant  that  it  is  being  con- 
structed in  such  a  manner  as  to  unlaAvfully  interfere  with 
the  property  rights  t)f  the  defendants,  and  by  such  con- 
struction it  is  attempted  or  threatened  to  damage  the 
plaintiffs'  plant,  then  proceedings  to  enjoin  defendants 
from  so  doing  may  be  in  order,  and  the  plaintiffs  may,  at 
any  future  time,  obtain  such  injunction. 

As  we  view  the  record  in  this  case,  the  injunction  was 
properly  dissolved  and  the  action  dismissed.  The  judg- 
ment of  the  district  court  is  therefore 

Affirmed. 

Reese,  C.  J.,  Letton  and  Fawcett,  JJ.,  not  sitting. 
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Mindbn-Edison  Light  &  Power  Company,  appellant, 

V.  Cirr  OP  MiNDBN  BT  AL.,  APPELLEES. 

Filed  Jxxvb  26,  1913.    No.  17,629. 

1.  Mimicipal  Corporations:  Ejjectbtc  Light  Bonds:  Time  of  Pat- 
HENT.  The  proposition  on  which  the  electric  light  bonds  in 
question  were  voted  examined,  and  held  that  it  provides  that  the 
bonds  are  to  be  made  payable  in  twenty  years,  and  redeemable 
at  any  time  after  five  years  from  the  date  when  they  are  issued. 

2. :     Powers:     Taxation.    Where   a   municipal    corporation    is 

authorized  to  create  an  extraordinary  debt  by  the  issuance  of 
negotiable  bonds,  it  has  the  inherent  power  to  levy  taxes  sufficient 
to  meet  the  payment  of  the  principal  and  interest  of  such  bonds 
at  maturity,  unless  the  law  which  confers  the  authority,  or  some 
general  law  in  force  {it  the  time,  clearly  manifests  a  contrary 
legislative  intention. 


:  :  Elbctbio  Light  Plant.  Plaintiff's  franchise  ex- 
amined, and  held  that  it  contains  no  provisions  which  prevent 
the  city  from  constructing  and  operating  another  electric  light 
system. 


4. :    .    A  city  of  the  second  class  or  village  may  house 

the  machinery  necessary  to  operate  its  electric  light  system  in 
the  same  building  with  the  machinery  used  in  operating  its 
water  plant 

6. :  BoNU  Election:  Validitt.  The  fact  that,  in  the  discus- 
sion of  the  proposition  to  vote  bonds  to  construct  an  electric  light 
system,  certain  persons  express  an  opinion  that  the  surplus 
revenues  arising  from  the  operation  of  the  lighting  system  couJd 
be  used  to  help  pay  the  principal  and  interest  on  the  bonds,  does 
not  render  the  election  void. 

Appeal  from  the  district  court  for  Kearney  county: 
Harry  8.  Dungan,  Judge.    Affirmed. 

J.  L.  MoPheely,  Adams  d  Adams,  and  P.  A.  Ernes,  for 
appellant 

O.  P.  Anderhery,  contra. 
14 
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Barnes,  J. 

This  action  waa  brought  by  the  Minden-Edison  Light 
&  Power  Company  against  the  city  of  Minden  to  enjoin 
the  issuance  and  sale  of  $15,000  in  bonds  voted  by  the 
electors  of  that  city  to  establish  ss  electric  light  (S^ystem. 
A  temporary  injunction  was  issued  by  the  county  judge  of 
Kearney  county,  and  upon  a  hearing  of  the  case  in  the 
district  court  for  that  county  the  injunction  waB  dissolved, 
the  action  was  dismissed,  and  the  plaintiff  has  brought  the 
case  to  this  court  on  appeal. 

It  is  the  contention  of  the  plaintiff  that  the  bonds  in 
question  are  void  on  account  of  the  language  contained  in 
the  notice  of  election  providing  for  the  time  of  their  i)ay- 
irient.  The  language  of  the  notice  was:  "Shall  the  city  of 
"Minden,  Kearney  county,  Nebraska,  borrow  money  and 
issue  the  bonds  of  said  city  in  the  sum  of  |15,000,  in  de- 
nominations of  f  100,  or  any  multiple  thereof,  bearing  in- 
terest at  such  rate  as  the  mayor  and  city  council  may  de- 
termine at  the  time  of  issuance  of  said  bonds,  not  to  ex- 
ceed 5^  per  cent.,  payable  semiannually,  principal  and 
interest  payable  at  the  fiscal  agency  of  the  state  of  Ne- 
braska, city  of  New  York,  state  of  New  York;  said  bonds 
to  mature  20  years  from  the  date  thereof,  but^  at  the  option 
of  the  city  of  Minden,  payable  at  any  interest  pay  day  in 
the  order  in  w^hich  bonds  are  numbered  from  one  up  to  and 
including  the  last,  and  in  any  event  payable  at  any  time 
five  years  after  the  date  of  their  issuance." 

It  is  urged  that  this  is  a  violation  of  the  provisions  of 
the  statute  in  force  at  the  time  the  election  was  held,  and 
that  by  the  language  of  the  proposition  submitted  the 
bonds  may  be  made  payable  in  less  than  five  years  from  the 
date  of  their  issuance.  We  think  the  proposition  is  not 
vulnerable  to  the  plaintiff's  contention.  The  proposition 
on  which  the  bonds  were  voted  clearly  means  that  they  are 
to  be  made  redeemable  at  any  time  after  five  years  from . 
the  date  on  which  they  are  issued,  in  the  order  in  which 
they  are  numbered,  and  not  payable  at  any  earlier  date. 
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The  language  used  might  have  been  made  plainer,  but  it 
seems  clear  to  us  that  the  words,  "payable  at  any  interest 
pay  day  in  the  order  in  which  bonds  are  numbered  from 
one  up  to  and  including  the  last,-'  are  limited  by  the  ex- 
pression, "in  any  event  payable  at  any  time  five  years  after 
the  date  of  their  issuance."  Such  is  the  construction  which 
the  defendants  have  placed  upon  the  proposition  by  their 
answer  and  the  evidence,  as  shown  by  the  record. 

It  is  next  contended  that  the  bonds  are  void  because 
there  is  no  provision  in  the  law  under  which  they  are  voted 
for  levying  a  tax  to  pay  the  principal  and  interest.  It  is 
true  that  prior  to  April  23,  1913,  there  was  no  provision  * 
for  levying  a  tax  in  the  sections  of  the  statute  authorizing 
the  voting  of  these  bonda  Since  April  21,  1913,  there  has 
been  made  ample  provision  for  such  levy. 

In  Ralls  County  Court  v.  United  States,  105  U.  S.  733, 
it  waB  held  that,  where  authority  is  granted  to  a  munici- 
pality or  subdivision  of  the  state  to  contract  an  extraord- 
inary debt  by  the  issuance  of  negotiable  securities,  it  has 
the  power  to  levy  taxes  suflScient  to  meet  such  debt  at  ma- 
turity, unless  the  law  which  confers  the  authority,  or  some 
general  law  in  force  at  the  time,  clearly  manifests  a  con- 
trary legislative  intention.  This  case  points  out  the  dis- 
tinction between  the  power  of  the  city  to  issue  the  bonds 
in  question  and  those  where  there  was  a  limitation  in  the 
act  authorizing  the  issuing  of  bonds.  There  is  no  such 
limitation  in  the  act  under  which  the  election  was  held. 

In  Loan  Ass^n  v.  Topeka,  87  U.  S.  655,  it  was  held  that 
a  law  which  authorizes  a  town  to  contract  debts  or  other 
obligations  payable  in  money  implies  the  duty  to  le\^' 
taxes  to  pay  them,  unless  some  other  fund  or  source  of 
payment  is  provided. 

In  United  States  v.  New  Orleans,  98  U.  S.  381,  it  was 
held  that,  when  authority  to  borrow  money  or  incur  an 
obligation  to  execute  a  public  work  is  confened  upon  a 
municipal  corporation,  the  power  to  levy  a  tax  accom- 
panies it  without  any  special  mention  that  such  power  is 
granted. 
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It  is  next  contended  that  the  election  is  void  because  the 
petitions  ask  that  the  mayor  and  ciiy  council  have  powOT 
to  provide  for  the  establishment  and  maintenance  of  an 
electric  light  system  for  the  city,  in  accordance  with  sec- 
tions 8704-8708,  Ann.  St.  1909,  at  a  cost  of  not  to  exceed 
115,000.  It  is  argued  that  the  proposition  was  misleading 
for  tlie  reason  that  the  petitions  use  the  words  "light 
system,"  instead  of  the  words  "lighting  system."  We  think 
this  variance  in  the  language  is  wholly  immat^ial. 

It  is  further  contended  that  the  plaintiff  light  company 
has  an  exclusive  franchise,  or  such  a<;ontract  for  lighting 
that  it  will  bar  the  city  for  50  years  to  construct  its  own 
system.    It  is  not  argued  that  the  franchise  by  its  terms 
gives  to  the  light  company  an  exclusive  contract;  but  it  is 
contended  tliat  the  contract  with  the  city  of  Minden  for 
street  lighting  cannot  be  violated  by  the  city  by  construct- 
ing a  municipal  plant.    To  this  contention  it  may  be  an- 
swered :  First,  that  there  is  no  contract  with  the  company 
by  which  the  city  of  Minden  is  bound  to  take  street  lights; 
and,  second,  even  if  such  a  contract  exists,  the  city  can 
continue  to  perform  the  obligations  existing  under  the  con- 
tract, and  at  the  same  time  construct  and  operate  a  muni- 
cipal lighting  system  for  itself.     If  the  franchise  to  the 
I)resent  company  were  by  its  terms  exclusive,  such  a  fran- 
chise or  contract  is  prohibited  in  direct  terms  by  the  con- 
stitution of  this  state.    Section  5  of  the  present  franchise 
provides  that  the  company  agrees  to  furnish  free  lights  of 
a  certain  type  to  the  city  at  four  street  intersections  to  be 
selected  by  the  council;  and  for  every  arc  light  required 
to  be  taken  by  the  city  paj'^ment  shall  be  made  on  a  certain 
basis.    It  is  not  disputed,  however,  that  the  light  company 
furnished  the  required  lights  free,  and,  if  the  city  of  Min- 
den should  decide  it  did  not  need  the  lights  now  running, 
it  could  order  them  stopped,  and  the  present  company 
would  have  no  option  in  the  matter.    Even  if  it  were  held 
that  the  light  company  does  have  a  contract  for  four  arc 
lights  upon  the  streets,  a  municipal  plant  might  be  con- 
ducted by  the  city  by  the  payment  for  said  lights,  and  th^re 
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would  be  no  conflict  between  the  rights  of  the  present  com- 
pany and  the  one  proposed  to  be  established. 

In  City  of  Japlin  v.  Southioest  Missouri  Light  Co.,  191 
U.  S.  150,  it  waB  held  that  there  was  no  implied  contract 
which  would  prevent  the  city  from  selling  light  to  private 
and  public  consumers  from  its  municipal  plant 

In  the  case  at  bar  there  has  been  no  language  pointed 
out  in  the  franchise  whereby  the  city,  in  express  terms,  or 
even  impliedly,  has  agreed  to  take  any  number  of  lights. 
But  concede,  for  the  sake  of  argument,  that  the  present 
lighting  company  has  a  contract  with  the  city  of  Minden 
for  a  certain  number  of  lights  at  a  fixed  price,  until  those 
lights  have  been  shut  oflf,  or  p€nyment  for  the  same  has 
been  refused,  the  present  light  company  would  have  no 
cause  of  action  against  the  city,  and  there  is  nothing  in 
the  franchise  of  the  present  lighting  system  which  can  be 
made  a  basis  for  an  injunction. 

It  is  also  contended  that  the  city  has  no  power  to  join 
it«  water-plant  with  an  electric  lighting  system.  We  think 
this  contention  is  without  merit.  It  appears  that  the  city 
of  Minden  voted  water-works  bonds  and  constructed  its 
present  system  of  water-works  some  23  years  ago,  and  has 
now  submitted  the  proposition  to  construct  an  electric 
light  plant,  and  it  is  the  purpose  of  the  city  to  build  ad- 
ditional walls  on  the  west  side  of  the  present  building 
liousing  the  water-works,  within  which  to  house  the  elec- 
trical machinery  to  be  used  in  its  system  of  electric  light- 
ing. It  is  said  another  boiler  will  be  added  at  the  expense 
of  the  light  fund,  and  the  two  boilers  used  as  occasion  de- 
mands for  the  generation  of  electric  current  and  the  pump- 
ing of  water.  This  is  an  economical  arrangement  both  sus 
to  the  expense  of  maintenance  and  construction.  It  Is 
clearly  provided  by  the  statute  under  which  the  bond^  in 
question  are  voted  that,  in  cities  and  villages  having  and 
maintaining  a  system  of  water-works  and  a  water  commis- 
sioner, such  water  commissioner  shall  be  ecn  officio  heat  or 
light  commissioner,  and  thus  the  two  systoms  may  be 
merged  into  one,  and  the  city  supplied,  not  only  with 
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water,  but  with  electric  liglits.  Section  8997,  Ann.  St. 
1911,  provider  that  the  s;ime  commisfiioner  shall  have 
charge  of  both  plants,  and  it  is  clearly  contemplated  that 
they  may  be  constructed  together,  so  that  the  commissi  oner 
can  attend  to  his  duties  at  both  plants  at  the  same  time. 
We  can  m^  no  reasonable  objection  to  this  manner  of  con- 
ducting the  business,  and  this  contention  cannot  be  eus^ 
tained. 

Finally,  it  is  contended  that  a  fraud  was  committed 
upon  the  voters  of  the  city  of  Minden  by  the  mayor  and 
city  council  and  the  electrical  engineer  in  the  campaign 
prior  to  the  bond  election.  This  contention  is  based  on 
the  suggest  if  m  that  some  of  the  officers  of  the  city  and  some 
of  the  citi/.erif^  understood  that  the  surplus  money  accnmu- 
hited  from  tlif^  revenues  which  would  be  derived  from  the 
(consumption  of  an  electric  current  might  be  applied  to 
the  [niyment  of  the  interest  and  principal  of  the  bondeiT 
debt.  The  evidence  on  the  part  of  the  T\itnesses  for  tlie 
city  is  fairly  represented  by  tlie  t^^stimony  of  Charlci*  A- 
('happen,  the  city  clerk,  county  attorney,  L.  W,  Hague, 
and  T.  F.  Htnrdovant,  the  electrical  engineer  employed  by 
the  city.  As  we  read  the  record,  none  of  these  persons 
positively  stated  that  the  surplus  would  be  so  applied,  but 
simply  that  it  mip;ht  be  applied  to  the  payment  of  the 
principal  and  interest  of  the  bonds  which  went  into  the 
const  nut  ion  of  the  new  lighting  plant.  At  most,  this  was 
an  ex]H'f*ssinn  of  an  opinion,  and,  so  far  as  the  record  dis- 
clases,  the  election  was  conducted,  maps  were  drawn,  plans 
and  specifications  were  tiled  with  the  city  clerk,  and  two 
meetings  were  lieldj  at  which  time  ttie  questions  were  fully 
discussed.  Tlic  notice  of  tho  election  was  published  in  both 
of  tlie  newsjKq>crs  pufjlishcnl  and  in  general  circulation  in 
the  city  of  Minrlen,  nnd  in  fact  every  phase  of  the  question 
was  pinccd  he  fore  tlic  voters  of  the  city.  If  any  misrep- 
resentations or  misstatenu^nts  of  fact  were  made  at  eitlier 
of  the  meetings,  there  was  plenty  of  opportunity  to  correct 
the  same.  The  election  seems  to  hnve  been  fairly  con- 
ducted, aud  i-esulted  in  an  overwhelming  majority  for  the 
issuance  of  the  bonds  in  queMion, 
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As  we  view  the  record,  the  district  court  correctly  held 
that  the  temporary  injunction  be  dissolved  and  the  action 
dismissed,  and  the  judgment  of  the  district  court  is  there- 
fore 

Affirmed. 

Rbbsb,  C.  J.,  Lbtton  and  Pawohtt,  JJ,,  not  sitting. 


Mary  A'.  Rector,  Administratrix,  appellant,  v.  Red 
Willow  County,  appellee. 

FiLKD  JUNB  2e,  1913.    No.  17,138. 

1.  Appeal:  Damages.  Where  the  eyidence  Is  conflicting  as  to  the 
damages  to  a  farm  by  reason  of  the  establishment  of  a  highway, 
and  the  amount  of  recovery  is  consistent  with  the  testimony  .  i 
the  part  of  the  county,  the  verdict  will  not  be  disturbed  merely 
on  account  of  the  smallness  of  damages. 

2. :    MiscosDucT  of  Attobkbt.    While  it  is  Improper  for  counsti 

to  state  to  the  Jury  the  amount  of  damages  allowed  by  the  county 
board,  held  that  the  circumstances  set  forth  in  the  opinion  did 
not  injuriously  affect  the  substantial  rights  of  the  plaintiff. 

3.  Highways:  BsTABLism^tENT:  Damages:  Evidence.  A  proposed  road 
divided  a  pasture  into  two  tracts,  one  of  which  was  thus  cut  off 
from  a  supply  of  water  for  the  cattle.  No  agreement  was  shown 
between  the  county  authorities  and  the  landowner  for  a  con- 
necting runway,  and  it  was  shown  that  a  new  water  supply  would 
cost  several  hundred  dollars.  The  amount  of  the  verdict  indi- 
cates that  no  allowance  was  made  for  a  new  water  supply.  At 
the  trial  the  county  was  permitted  to  show  that  a  bridge  could 
be  constructed  by  it  so  as  to  allow  a  sufficient  runway.  Held 
prejudicial  error. 

APPBATi  from  the  diBtrict  court  for  Red  Willow  county : 
Robert  C.  Orb,  Judge.    Affirmed  oii  condition. 

O.  E.  Eldred,  for  appellant. 

Ritchie  d  Wolff  and  W.  M.  SomerviUe,  contra. 


1 
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LettoNj  J. 

This  case  originated  in  an  appeal  by  the  plaintiff  from 
the  damages  awarded  him  by  the  county  board  for  the  ap- 
propriation of  part  of  his  fami  for  a  public  highway,  and 
for  incidental  damages  to  the  remainder  of  the  tract.  He 
claimed  damages  in  the  sum  of  f  1,250,  In  the  district 
court  the  jury  fixed  the  damages  suflfered  at  $385^  and 
judgment  was  rendered  accordingly.  From  this  judgment 
he  appeals. 

The  road  established  runs  tlirough  a  portion  of  plaiotifFe 
farm  and  takes  13  acres  of  his  land.  It  divides  his  culti- 
vated land  and  cuts  his  pasture  into  two  tracts,  necessitat- 
ing new  fences;  and  the  water  supply  in  the  pa^ure,  when 
the  road  is  opened,  will  all  be  on  one  side  of  the  road^  so 
that  other  provisions  must  be  made  for  watering  stock  iTi 
the  portion  cut  off.  The  plaintiff  mmplains  that  the  judg- 
ment and  verdict  are  contrary  to  law,  to  the  evidence,  and 
the  instructions  of  the  court,  and  that  the  damages  are  too 
small.  He  complains,  further,  of  irregularity  on  the  part 
of  defendant's  counsel  in  stating  in  the  hearing  of  the 
jury  the  amount  of  damages  allowed  by  the  county  board, 
and  that  there  was  error  in  x>ermitting  the  intTOduction  of 
testimony  showing  that  a  bridge  could  be  erected  and  used 
as  a  runway  for  plaintiff's  cattle  from  one  portion  of  his 
pasture  to  the  other.  The  plain  tiff's  witnesses  value  the 
land  taken  at  from  f35  to  $40  an  acre,  while  those  for  the 
defendant  place  the  value  at  from  $17  to  |25  an  acre* 
There  is  evidence,  therefore,  to  sustain  a  finding  as  to  this 
item  as  low  as  |221,  and  as  high  as  $520.  PlaintifTs  wit- 
nesses estimate  the  entire  depreciatfon  in  value  of  the  farm 
at  from  f 2,000  to  $2,500,  while  the  testimony  on  behalf  of 
the  defendant,  while  meager,  indicates  that  the  value  of 
the  whole  farm,  except  for  the  value  of  the  land  taken, 
would  be  affected  but  little.  Plaintiff  te?itifipd  fully  as  to 
the  necessity  for  and  the  cost  of  new  fences,  and  of  a  new 
water  supply. 

As  to  the  general  assignments  of  error,  we  think  they 
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cannot  be  sustained.  There  was  a  conflict  of  evidence, 
wUch  was  submitted  to  a  jury  of  the  vicinage,  and  there 
seems  to  be  no  reason  to  disturb  the  verdict  for  lack  of 
evidence  to  support  it. 

The  complaint  is  made  that  the  court  erred  in  allowing 
counsel  to  state  the  amount  of  damages  allowed  by  the 
county  authorities.  This  does  not  seem  to  us  to  be  of 
much  consequence.  Counsel  said :  "Defendant  now  offers 
in  evidence  the  remainder  of  page  130  of  record  No.  4,  com- 
mencing with  the  words, /claim  for  damages,'  and  ending 
with  the  words,  *aUowed  by  the  board,  |315,'  which  has 
been  identified  by  the  reporter  as  defendant's  exhibit  A. 
Plaintiff  objects,  as  incompetent,  improper,  and  prejudicial 
to  plaintiff,  and  asks  the  court  to  admonish  the  jury  to 
disregard  the  remarks  of  the  attorney.  The  court:  They 
are  only  making  an  offer.  Plaintiff  excepts.  The  court : 
The  objection  is  sustained  at  this  time.  Defendant  ex- 
cepta^'  The  record  of  the  commissioners'  proceedings 
showing  the  amount  of  damages  claimed  and  allowed  was 
then  offered  in  evidence,  but  was  excluded.  Two  of  the 
counigr  commissioners  were  witnesses,  and  testified  to  a 
low  estimate  of  the  value  of  plaintifiPs  land  and  of  his 
damages.  We  think  the  substantial  rights  of  the  plaintiff 
were  not  injuriously  affected  by  the  ruling  of  the  court, 
and  cannot  reverse  the  case  for  this  reason. 

The  point  to  which  most  of  the  argument  in  the  case 
was  directed,  and  as  to  which  the  court  is  most  in  doubt, 
remains  to  be  considered.  After  the  plaintiff  had  testified 
that  it  would  cost  |300  to  provide  a  water  supply  for  that 
portion  of  the  imsture  cut  off  by  the  road,  the  following 
cross-examination  took  place :  "Q.  If  a  bridge  was  put  in, 
it  could  be  used  as  a  runway,  could  it  not?  Plaintiff 
objects  to  this  question  as  calling  for  a  conclusion.  Objec- 
tion overruled.  Plaintiff  excepts.  A.  If  it  was  allowed  by 
law.  Q.  You  have  asked  for  one,  have  you  not?  Plaintiff 
objects,  to  this  question  as  immaterial  and  improper  cross- 
examination.  Objection  overruled.  Plaintiff  excepts.  A. 
Yes;  I  aaked  for  one.    Q.  And  if  it  were  put  in  and  you 
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used  it,  it  would  do  away  with  the  necessity  of  a  immping 
plant,  would  it  not?  Plaintiff  objects  to  this  question  as 
immaterial,  incompetent,  and  improper  cross-examination. 
Objection  overruled.  Plaintiff  excepts.  A.  Yes;  it  would." 
P.  S,  .T^fton,  one  of  the  county  commissioners,  testified  as 
to  the  road  dividing  the  pasture,  as  follows:  "As  you  go 
down  the  road  there,  that  is  quite  a  steep  bank,  probably 
14  feet  down  on  the  west  side;  the  other  side  is  not  so  high, 
probably  6  or  8  feet;  it  will  require  a  bridge  probably  8  or 
10  feet  liigh,  and  it  will  have  to  be  graded."  "Q.  This 
bridge  that  you  mention,  would  that  be  sufficiently  high 
enough  to  afford  a  runway  for  his  stock?  Plaintiff  objects 
to  this  question  as  immaterial,  incompetent  under  the 
issues  joined  in  this  case,  and  no  foundation  laid  for  its 
admission.  Objection  overruled.  Plaintiff  excei>ts.  A. 
Yes,  sir.  Q.  Have  you  agreed  upon  a  plan  in  regard  to 
this  bridge?  A.  Yes;  we  have  talked  it  over.  Q.  But  yon 
liaven't  agreed  upon  any  plan,  as  yet?  A.  No,  sir.  Q. 
Tliere  is  nothing  to  prevent  the  commissioners  from  chang- 
ing their  minds  about  it?  A.  No,  sir."  It  seems  evident 
tliat  the  damages  were  assessed  at  the  amount  named  in 
the  verdict  on  account  of  the  jury  taking  the  view  that  no 
new  water  supply  would  be  required  in  consequence  of  the 
bridge  furnishing  a  runw.iy  for  the  cattle.  The  court  in- 
structed the  jury  (after  telling  them  that  plaintiff  was 
entitled  to  the  value  of  the  land  taken)  to  ascertain  the 
difference  in  the  value  of  the  land  not  taken,  before  and 
after  the  establishment  of  the  road,  and  that  in  this  con- 
nection "you  should  take  into  consideration  the  expense  of 
constructing  and  maintaining  fences  required  by  the  est-ab- 
lishment  of  the  road,  if  any;  the  fact  that  the  plaintiff's 
l)asture  has  been  cut  in  two  and  a  portion  thereof  cut  off 
from  the  buildings  and  the  water  supply;  the  expense  of 
l)rocuring  and  maintaining  a  water  supply  for  that  portion 
of  the  pasture  so  cut  off;  the  fact  the  cultivated  land  had 
l)een  divided  into  separate  tracts;  the  inconvenience  of  the 
dividing  of  said  lands,  if  any — in  other  words,  you  should 
<M>nsider  every  element  of  damages,  if  any,  arising  out  of 
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the  establishment  of  the  road  you  find  established,  by  the 
evidence,  if  any." 

It  is  insisted  by  plaintiff  that  the  introduction  of  this 
evidence  was  prejudicially  erroneous.  There  is  no  doubt 
that  he  is  correct,  unless  the  county  is  bound  to  erect  and 
maintain  a  suflScient  runway  for  his  cattle  from  one  pas- 
ture to  the  other.  It  is  probable  that  under  the  facts  de- 
veloped here  the  county  could  be  compelled  to  furnish  and 
maintain  such  runway  if  tlie  judgment  of  the  district  court 
is  aflBrnied.  Since,  liowever,  it  is  in  the  interest  of  all  par- 
ties that  tliere  be  an  end  to  this  litigation,  we  have  con- 
cluded to  reverse}  tlie  judgment,  unless  by  October  1,  1913, 
the  county  authorities  erect  a  bridge  of  suflicient  height 
and  width  to  furaish  a  reasonable  and  proi>er  passageway 
for  plaintiff's  live  stock  at  the  point  where  the  road  cross(*s 
the  ravine  in  the  pasture. 

If  sueli  bridge  is  erect(»d  by  October  1,  1913,  and  proof 
uf  the  fact  is  made  to  the  judge  of  the  district  court  within 
ten  days  thereafter,  the  judgiuent  of  the  district  court  will 
stand  aflSrmed,  otherwise  the  judgment  will  stand  revei-sed. 

Affirmed  on  condition. 

Rose,  Fawcett  and  Hamer,  J  J.,  not  sitting. 


John  Milligan  et  al.,  appellees,  v.  Wilson  Mo- 
Latjghlin;  Clarence  Brother  McLaicjhlin,  Inter- 
vener, APPELLANT. 

Filed  June  26,  1913.    No.  17.272. 

Parent  and  Child:  Adoption:  Proceedixqs:  Validity:  Estoppel. 
While,  under  the  provisions  of  section  800  of  the  code,  a  person 
desiring  to  adopt  a  child  should  file  the  petition  for  adoption  In 
the  county  of  his  residence,  and  the  county  court  of  another 
county  should  refuse  to  receive  and  file  the  same,  yet,  the  statute 
being  enacted  for  the  benefit  of  the  child.  In  a  case  where  the 
facts   are   that   all    the    Interested    parties   api)earcd    before    the 
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county  court  of  another  county,  and  agreed,  on  the  one  side,  to 
relinquish  the  child,  and  consented  to  its  adoption  on  condition 
that  it  should  have  the  full  rights  of  heirship  as  if  bom  in  wed- 
lock, and,  on  the  other,  to  adopt  and  make  it  an  heir,  and  the 
child  is  surrendered  to  the  custody  of,  and  remains  in  the  family 
of.  the  adopting  parent  until  the  death  of  that  parent,  which 
occurred  while  the  child  was  of  tender  years,  the  collateral 
heirs  of  the  deceased  adopting  parent  are  estopped  to  deny  the 
validity  of  the  adoption  proceedings  and  that  the  child  is  en- 
titled to  inherit 

ApPEATi  from  the  district  court  for  Logan  county: 
Hanson  M.  Grimes,-  Judge.    Reversed. 

Wilcox  &  HaUigan  and  J.  O.  Motheraeady  for  appellant. 

Warren  Pratt^  contra. 

Letton,  J. 

This  was  an  action  in  partition.  A  question  of  title 
arose  in  the  case,  the  solution  of  which  depends  upon 
whether  or  not  certain  proceedings  seeking  to  adopt  Clar- 
ence Brother  McLaughlin  in  the  county  court  of  Custer 
county  were  valid  and  effectual,  or,  if  ineffectual,  whether 
there  was  a  contract  of  adoption  which  will  be  specifically 
enforced.  The  record  shows  that  ou  October  3,  1906,  Mary 
McLaughlin  filed  a  petition  in  the  county  court  of  Custer 
county  setting  forth  that  "she  resides  in  Logan  county » 
Nebraska,"  and  that  Clarence  Brother  McLaughlin  "is  a 
minor  male  child  under  the  age  of  14  years,  to  wit^  of  the 
age  of  two  years  on  the  23d  day  of  April  next;  that  they 
do  hereby  declare  that  they  (and  each  of  us)  do  freely  and 
voluntarily  adopt  said  child  as  their  own,  upon  the  terms 
and  conditions  following,  to  wit:  Tliey  intend  hereby  to 
make  it  an  heir  of  themselves  with  the  right  to  inherit  from 
them  the  same  as  it  might  do  if  it  was  their  own  child,  and 
that  they  do  hereby  bestow  upon  said  minor  child  equal 
rights,  privileges,  and  immunities  of  children  born  to  us 
(or  either  of  us)  in  lawful  wedlock."  The  prayer  was  in 
the  usual  form.    The  petition  was  signed  and  sworn  to  by 
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Mary  McLaughlin  alone.  On  the  same  day  Martin  Mc- 
Laughlin and  Era  McLaughlin,  the  parents  of  the  child, 
filed  their  gagned  relinquishment  and  consent  to  the  adop- 
tion, setting  forth  therein  that  they  and  the  child  reside 
in  Custer  county,  Nebraska;  that  they  are  the  parents  of 
the  child;  ^'that  Mary  McLaughlin,  residing  at  Arnold,  in 
the  coun^  of  Logan,  state  of  Nebraska,  desires  to  adopt 
said  child,  ♦  ♦  ♦  granting  to  said  minor  child  *  *■  * 
full  heirship  with  all  the  rights  of  a  child  born  in  lawful 
wedlock;"  and  relinquished  their  right  to  the  custody  of 
the  child  and  right  to  its  services,  "to  the  end  that  said 
child  shall  be  fully  adopted  by  the  said  Mary  McLaughlin, 
upon  the  terms  and  conditions  above  set  out;  and  we  hereby 
fully  consent  to  such  adoption.  And  each  parly  waives  the 
issuance  and  service  of  notice  and  asks  that  the  cause  be 
immediately  heard  and  determined."  The  record  of  the 
county  court  recites  that  on  the  same  day  the  matter  came 
on  for  hearing,  "the  said  petitioners  and  the  said  minor 
child  being  present  in  court  in  person,  and  also  Martin 
McLaughlin  and  Eva  McLaughlin,  parents  of  said  minor 
child,  whose  consent  is  filed."  The  court  then  finds  that 
the  statements  of  the  petition  are  true,  that  Mary  Mc- 
Laughlin is  a  proper  and  suitable  person  to  adopt  the 
child,  and  that  it  is  for  the  best  interest  of  the  child  that 
it  should  be  so  adopted.  A  decree  was  then  entered  in  con- 
formity with  these  findings. 

Mary  McLaughlin  was  the  wife  of  Wilson  McLaughlin. 
She  died  intestate  in  Logan  county  on  the  11th  day  of 
March,  1908,  leaving  no  children  bom  of  her  body.  The 
family  home  of  Wilson  and  Mary  McLaughlin  was,  at  all 
times  material  to  this  controversy,  in  Logan  county,  and 
they  never  lived  in  Custer  county.  Martin,  the  father  of 
the  child,  at  this  time  was  living  in  Logan  county,  and 
working  for  his  brother,  Wilson  McLaughlin.  Eva  Mc- 
Laughlin, his  wife,  the  mother  of  the  child,  was  a  resident 
of  Custer  county,  and  the  child  was  with  his  mother.  All 
the  parties  interested  were  present  in  court  at  the  hearing. 
It  is  also  shown  that  Wilson  McLaughlin  consented  to 
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the  adoption,  paid  for  making  out  the  paperSy  intended  to 
sign  and  offered  to  sign  the  petition  for  adoption  while 
before  the  court,  but  that  his  counsel  said  it  was  unneces- 
sary for  him  to  do  so.  After  these  proceedings  the  child 
was  taken  to  the  home  in  Loga»n  county,  and  lived  in  the 
faimily  until  the  death  of  Mary  McLaughlin,  and  to  the 
time  of  the  trial  of  this  case  in  district  court 

In  this  action  brothers  and  sisters  of  Mary  McLaughlin 
are  claiming  the  land  as  her  heirs.  The  guardian  ad  litem 
of  Clarence  Brother  McLaughlin  intervened  and  filed  a 
petition  claiming  an  interest  in  the  land  for  him  as  the 
adopted  son  of  Mary  McLaughlin.  He  also  set  up  a  con- 
tract for  his  adoption  and  to  make  him  her  heir,  and  asked 
that,  if  the  court  found  the  adoption  proceedings  were  in- 
valid, such  contract  should  be  specifically  enforced,  and 
the  boy  decreed  to  have  the  same  interest  in  the  property 
as  if  he  had  been  the  natural  heir  of  Mary  McLaughlin. 
The  district  court  held  that  the  adoption  proceedings  were 
void,  and  that  the  county  court  of  Custer  county  was  with- 
out jurisdiction.  It  also  refused  to  specifically  enforce 
the  alleged  contract,  and  quieted  the  title  of  plaintiffa 

The  i^rovisions  of  the  code  affecting  the  determination 
of  the  questions  presented  are  section  798:  "A  married 
man,  not  lawfully  separated  from  his  wife,  cannot  adopt 
a  minor  child  T^dthout  the  consent  of  his  wife;  nor  can  a 
married  woman,  not  thus  separated  from  her  husband, 
without  his  consent:  Provided,  the  husband  or  wife,  not 
consenting,  is  capable  of  giving  such  consent."  Section 
800:  "Any  person  or  persons  desiring  to  adopt  a  minor 
child  shall  file  in  the  county  court  of  the  county  where  the 
person  desiring  to  adopt  said  child  resides  a  petition  stat- 
ing that  he  freely  and  voluntarily  adopts  said  minor  child, 
which  petition  shall  be  signed  and  sworn  to  by  the  person 
so  desiring  to  adopt.  Said  i)etition  may  state  the  terms 
and  conditions  on  which  said  adoption  is  desired  to  be 
made," 

The  plaintiffs  contend  that  the  adoption  proceedings 
are  void  for  the  reasons:    (1)  That  no  formal  consent  of 
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Wilson  McLaughlin  was  given  to  the  adoption  of  the  child 
by  his  wife;  (2)  that  Mrs.  McLaughlin  was  not  a  resident 
of  Custer  county. 

Appellant  ui^es  that  the  consent  of  Wilson  McLaughlin 
is  sufficiently  shown  by  tlie  record  and  by  facts  in  evi- 
dence; and  that  the  appearance  of  the  adopting  parents 
with  all  the  other  interested  parties  was  sufficient  to  confer 
jurisdiction  upon  the  county  court  of  Custer  county.  Ap- 
pellant also  contends  that  the  provision  of  the  statute  con- 
ferring jurisdiction  upon  the  county  court  where  the  par- 
son desiring  to  adopt  the  child  resides  is  directory  only. 
He  argues  that,  though  an  ordinary  civil  action  must  be 
brought  in  the  county  in  which  the  defendant  resides  or 
may  be  summoned,  if  he  enters  a  voluntary  appearance  in 
an  action  brought  in  another  county,  the  court  of  that 
county  would  acquire  jurisdiction;  and,  further,  that  in 
any  event  Mary  McLaughlin  was  at  least  a  temporary  resi- 
dent of  Custer  county,  and  this  is  all  that  is  required.  He 
further  has  pleaded  a  full  performance  on  the  part  of  the 
surrendering  parents  and  the  child,  of  the  contract  of 
adoption  and  to  make  the  child  the  heir  of  Mary  Mc- 
Laughlin, and  maintains  that  the  collateral  heirs  may  not 
deny  the  validity  of  the  adoption  proceedings  or  the  right 
of  the  child  to  take  as  an  heir. 

An  examination  of  cases  in  other  states  shows  that  there 
are  two  classes  of  decisions  upon  such  questions:  One 
based  upon  the  view  that,  since  statutes  of  adoption  were 
unknown  at  common  law,  the  powers  conferred  upon  pro- 
bate or  county  courts  are  of  such  a  limited  and  special  na- 
ture that  all  proceedings  must  be  strictly  construed,  no 
presumptions  will  be  indulged  in,  that  nothing  can  be 
shown  outside  of  the  record  to  supply  omissions  therein, 
and  that  the  statutory  requirements  must  be  strictly  fol- 
lowed in  all  respects  in  order  to  confer  jurisdiction.  The 
other  class^  while  adhering  to  the  view  that  statutory  re- 
quirements as  to  jurisdiction  must  be.  complied  with,  take 
a  more  liberal  view,  and  hold  that  in  the  exercise  of  the 
jurisdiction  conferred  upon  them  in  adoption  proceedings 
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they  are  courts  of  general  jurisdiction  in  that  regard,  and 
the  same  presumption  with  respect  to  the  regnlaiity  <rf 
their  proceedings  apply  as  in  other  courts.  Under  the 
doctrine  announced  by  this  court  in  Ferguson  v.  Jlerr,  64 
Neb.  659,  the  latter  principle  of  construction  has  been 
adopted  in  this  state,  and  the  decree  of  a  probate  court  in 
adoption  proceedings  "has  all  the  force  and  effect  of  a 
judgment,  being  subject  to  collateral  attack  only  for  want 
of  jurisdiction." 

No  AVTitten  consent  to  the  adoption  of  the  child  by  his 
wife  was  signed  by  Wilson  McLaughlin,  but  he  wbb  pres- 
ent in  court  at  the  hearing  on  the  i)etition,  and  made  no 
attempt  to  oppose  or  contest  the  granting  of  the  same. 
The  statute  does  not  require  the  consent  of  the  husband  to 
be  in  writing.  Considering  the  whole  record,  the  petition, 
the  recital  of  the  proceedings,  the  findings  and  the  decree, 
and  construing  them  together  in  connection  with  the  pre- 
sumptions of  regularity,  we  think  it  is  suflEiciently  estab- 
lished that  the  consent  of  the  husband  waa  granted  at  the 
time  of  the  adoption  proceedings.  Estate  of  McKeag,  141 
Cal.  403,  74  Pac.  1039;  Bland  v.  Qollaher,  48  S.  W.(Tenn.^ 
320. 

Were  the  proceedings  absolutely  void  and  subject  to 
attack  by  any  one  for  the  reason  that  CustOT  county  was 
not  the  county  in  which  the  petitioner  resided?  One  of  the 
leading  cases  on  this  question  is  Appeal  of  Wolf,  13  Atl. 
(Pa.)  760.  The  Pennsylvania  statute  of  adoption  is  sim- 
ilar to  that  of  Nebraska  in  the  respect  that  the  petition 
must  be  presented  to  a  court  "in  the  county  where  he  or 
she  may  be  resident."  A  petition  was  filed  by  a  person 
who  alleged  he  was  a  resident  of  California,  and  "is  now  a 
temporary  resident  of  the  county  in  w^hich  the  proceedings 
were  had."  Upon  the  objection  that  the  court  acquired  no 
jurisdiction,  it  was  held  that  the  word  "resident"  included 
both  a  permanent  and  a  temporary  resident,  and  that  the 
jpetition  was  sufficient  to  confer  jurisdiction.  As  we  shall 
see  later,  the  proceedings  were  also  upheld  on  other 
gi-ounds.  See,  also,  Van  Matre  v.  Sankey^  148  111.  536, 
involving  the  vfilidity  of  the  same  adoption  proceedinga 
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In  other  states,  however,  adhering  to  the  strict  con- 
struction rule,  residence  in  the  county  is  held  to  be  a  juris- 
dictional fact.    The  question  is  discussed  at  length  in  a 
monographic  note  to  Y(m  Matre  v.  Sankey,  39  Am.  St. 
Rep.  210  (148  111.  536).     The  absurdity  of  applying  the 
rule  of  strict  construction  to  a  code  which  expressly  jmpo- 
vides  that  the  common  law  rule  of  strict  construction  shall 
not  apply  to  its  provisions  is  pointed  out,  and  it  is  said: 
**The  statutes  frequently  require  the  child  to  be  adopted 
and  the  persons  adppting  it^  or  both,  to  be  residents  of  the 
county  where  the  proceeding  taJces  place.    It  is  doubtful 
whether  the  want  of  such  residence,  as  a  matter  of  fact,  is 
such  an  irregularity  as  to  avoid  the  proceedings.    So  far 
as  the  order  or  other  writing  is  concerned,  any  statement 
therein  from  which  it  can  be  reasonably  inferred  that  the 
parties  are  residents  of  the  county  is  sufficient,  and,  if  the 
adopting  parent  should  falsely  state  himself  to  be  a  resi- 
dent, both  he  and  his  personal  representative  will  be 
estopx)ed  from  controverting  the  statement  for  the  purpos<i 
of  annulling  the  adoption.    Estate  of  Williams,  102  Cal. 
70;  People  v.  Bloedel,  16  N.  Y.  Supp.  837;  Ahney  v.  De 
Loach.  84  Ala.  393."    In  the  same  note  (p.  219)  we  find 
the  following  on  the  question  of  estoppel :    "If  a  person 
resorts  to  a  court  for  the  purpose  of  obtaining,  and  does 
there  obtain,  a  decree  or  judgment,  though  it  is  void  as 
against  his  adversary,  yet  if  the  latter  accepts  and  acts 
upon  it,  he  at  whose  instance  it  is  obtained  is  estopped  from 
asserting  its  invalidity  for  the  purpose  of  seeking  some 
advantage  to  himself,  or  of  subjecting  the  innocent  party 
to  some  loss  or  punishment.     *     *     *     If  the  adopting 
parent  conducts  such  proceedings,  and  procures  an  order 
or  agreement  of  adoption,  and  takes  the  child  into  his 
family,  where  it  assumes  the  place  and  duties  of  his  child, 
we  think  the  courts  will  not  permit  him  to  subsequently 
urge  that  his  proceedings  were  void.    Nor,  indeed,  up  to 
tlie  present  time  has  any  adopting  parent  ever  undertaken 
to  do  so,  but  in  several  cases,  after  his  death,  persons  con- 
nected with  him  by  ties  of  consanguinity  have  tried  to 
15 
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ilaim  his  estate  and  iniidentally  to  assert  tliat  the  ard» 
of  adoption  procured  and  respected  by  bim  was  void-" 

It  seems  apparent  that  the  objet  t  of  the  statute  permltr 
ting  a  person  deRiring  to  adopt  a  child  to  preBent  his  peti- 
tion to  the  county  court  of  his  residence  is  primarily  for 
the  l>enefit  of  the  chlld^  so  that  if  in  after  years  his  right 
to  inherit  should  be  questioned  he  would  be  furnished  a 
record  within  the  county  of  his  adoptive  parent's  residence 
to  which  he  might  i^adily  refer  to  ascertain  hm  status  and 
what  his  rights  of  heiis^bi])  by  adoption  were.  The  evil  to 
he  guarded  against  was  apparently  tlie  contingency  of  an 
adoption  being  made  in  one  county,  the  residence  of  the 
adopting  parents  of  the  cliild  being  in  another  state  or 
county  perhaps  hundreds  or  thousands  of  miles  removed. 
In  such  case,  if  the  adopted  child  were  ignorant  of  the 
factSj  he  might  be  de])rivcd  of  his  lawful  inlicrit^nce  for 
want  of  the  n^cord  evidence  necessaiy  to  substantiate  his 
( laim.  Taking  this  view  of  the  statute,  we  think  it  was 
not  designed  to  be  used  as  a  sword  to  cut  down  the  rights 
of  the  child,  but  its  intention  was  beneficent,  and  its  pur- 
l>ose  was  to  prote<*t  him  againt^t  other  claimants  by  fnr 
tiisbing  him  accessible  proof  of  bis  adoption.  In  this  case 
all  the  parties  appeared  before  the  county  court  of  Custer 
county;  the  parents  relinquished  the  child,  and  Mm.  Src- 
Laiighlin  adopted  it  as  her  heir  in  as  solemn  a  manner  a^ 
she  (Mil Id  do  so.  She  tooli  the  care  and  custody  of  the 
child,  t(Hik  it  to  her  home  in  Li>gmi  county,  and  ti-eat^^l 
and  considered  it  as  her  nvm  until  the  time  of  her  death. 
During  her  lifetime  she  made  no  attempt  to  repudiate  the 
(Obligation  whicli  she  had  entered  into,  but  ratified  and 
fonfirmed  the  contract  nf  adn[»ti*m.  The  surrendering  par- 
ents  i^erformed  to  tho  full  extent  fm  thetr  part,  a!id  an^ 
interposing  no  object i*ms  to  the  adnption  protiH^dings  and 
no  claim  to  the  cliild.  We  think  no  court  would,  under 
the  faets  before  na,  have  permitted  ^Irs.  Mt^T.aughlin  dur- 
ing her  lifetime  to  deny  that  the  child  in  h^r  possession  had 
been  adopted  and  had  the  rights  of  a  lawful  heir,  and  her 
collateral  heirs  are  equally  ei^topped.     As  was  said   in 
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Appeal  of  Wolf  J  supra:  "They  are  not  here  in  the  interest 
I  nor  on  behalf  of  the  innocent  subject  of  adoption,  but  de- 

cidedly against  the  same.     They  are  eitlier  stranjjers  to 
the  adoption  proceedings,  and  therefore  have  no  standinjj: 
in  court,  or  they  are  privies  in  blood  or  in  law,  and  stand 
I  in  the  shoes  of  Samuel  Sankey,  through  and  under  wliom 

they  claim."  It  is  also  said  in  the  opinion  that  many  cases  . 
were  cited  where  decrees  had  been  set  aside  for  or  in  the 
interest  of  the  adopted  child,  but  none  were  cited  where 
such  decrees  were  revoked  where  the  revocation  would  be 
against  the  innocent  child.  See,  also,  Estate  of  Williams^ 
and  Estate  of  McKeag,  supra.  Even  if  the  county  court  of 
Custer  county  had  not  acquired  jurisdiction,  we  think  the 
facts  proved  as  to  what  occurred  at  the  time  all  parties 
met  in  the  county  court  are  sufficient  to  justify  a  holding: 
that  the  child  is  entitled  to  the  specific  i^rforinauce  of  the 
agreement  to  make  him  the  heir  of  Mary  ircLaii<i:lilin, 
under  the  rules  laid  down  in  Kofka  v.  Rosicki/,  41  Neb. 
328;  Pcmberton  v.  Heirs  of  Pemherton,  76  Neb.  (i(}9 ;  Peter- 
son t/.  Batter,  83  Neb.  405;  Ecspin  v.  Wendehi,  85  Nob. 
172;  Johnsmi  i\  Risebergy  90  Neb.  217.  The  same  view  is 
taken  in  Iowa  and  in  some  other  states.  Note  to  Chchali 
V.  Rattles,  8  L.  R.  A.  n.  s.  1130  (133  la.  107),  and  cases 
cited  in  note. 
\  Controversies  over  the  validity  of  adoption  proceedings 

I  are  not  infrequent.     It  is  to  be  regretted  that  where  tlie 

statutes  are  so  plain,  the  requirements  so  simple,  and  the 
(*ou.seqnences  may  be  so  momentous,  more  care  is  not  ex- 
ercised by  the  county  courts,  and  more  attention  paid  to 
detail  by  counsel.  Though  we  are  of  the  opinion  that  the 
county  court  of  another  county  than  that  in  which  the 
adopting  parents  reside  should  refuse  to  receive  and  file 
a  petition  for  adoption,  under  tlie  facts  in  this  case  we  are 
of  opinion  that  the  collateral  heirs  of  3Irs.  McLaughlin 
are  estopped  to  deny  the  validity  of  the  adoption  proceed- 
ings; that  the  proceedings  taken  on  the  day  of  the  hearing, 
the  relinquishment  upon  conditions,  and  the  delivery  of 
the  child,  together  with  the  other  facts  in  evidence,  con- 
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i^\Xni*^  a  c«»riin!*'tt^]  c«>Dtract  for  adoption  and  beirship, 
and  that  tbe  int^-rv^rDer  is  entitled  to  inherit  as  the  heir  of 
Mary  McLaughlin* 

The  judgment  of  the  district  court  is  therefore 

Babnes,  Fawcett  and  Havfb,  JJ^  not  sitting. 


Boyeb-Van  KuB.iN  Lumber  &  Ooai.  Company,  appel- 
lant, V.  f'OrXjXIAL  APAET3IENT  HOUSE  CJOMPANY  ITT 
AL.,  AFPELLEI^. 

Piled  JrxE  26.  1913.    No.  17^86. 

Mechanics*  Liens:  Payments.  A«  tbe  owner  of  an  apartment  house 
being  built  by  B,  a  building  contractor,  under  contract,  entrusted 
B  with  a  check  for  |750.  with  the  proceeds  of  which  B  agreed 
to  pay  C,  a  materialman,  |400,  and  other  specified  materialmen 
and  laborers  $350,  and  to  return  the  receipts  therefor  to  A.  B 
deposited  the  check  in  a  bank  to  his  own  credit  in  order  to  draw 
checks  in  favor  of  the  respective  creditors.  Some  time  before, 
B  had  given  to  C,  to  whom  he  was  indebted  for  lumber  used  in 
other  build ing.s,  an  undated  check  for  $670  to  be  filled  out  and 
ca«hed  by  C  when  notified  by  B  that  money  had  been  deposited, 
from  payments  upon  the  other  buildings,  with  which  to  pay  this 
check.  C,  without  being  notified,  dated  the  $670  check,  presented 
it  to  the  bank,  and  drew  that  amount  out  of  the  proceeds  of  the 
$750  check  given  by  A,  He  refused  to  allow  A  any  credit  on 
his  account,  but  applied  the  $670  on  the  prior  indebtedness  of 
B.  Held,  In  this,  an  action  against  A  by  C  to  foreclose  a  me- 
chanic's lien  on  A's  building,  that  A  was  entitled  to  be  credited 
with  the  $670  and  interest 

APr»KAL  from  the  distri'ct  court  for  Douglas  county: 
Alexander  C.  Tr()i:p,  Judge.    Affirmed. 

A.  II.  Mnnloclc^  for  appellant 

Crave  d  Tiovcher  and  J.  W.  Woodrough,  contra. 
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This  is  an  action  to  foreclose  a  mechanics'  lien  upon  an 
apartment  building  in  Omaha.  A  multitude  of  items  are 
embraced  in  the  account,  but  there  seem  to  be  only  two 
matters  actually  in  dispute.  The  pleadings  are  long  and 
involved  and  will  not  be  set  out  at  length.  Certain  build- 
ing contractors,  named  Woodward,  agreed  to  construct  an 
apartment  house  for  Messrs.  Crane  and  Rood.  After  the 
contract  was  made,  the  Colonial  Apartment  House  Com- 
pany became  the  owners  of  the  property.  The  contractors 
entered  into  a  subcontract  with  the  plaintiff  for  lumber 
and  material  necessary  in  the  construction  of  the  building. 
The  total  amount  furnished,  for  which  plaintiff  claims  a 
lien,  was  $2,228.24.  The  defendants  insist  that  they  are 
entitled  to  two  credits  upon  this  account,  wliich  are  the 
matters  in  dispute. 

A  credit  of  ?750  was  claimed  by  reason  of  the  following 
circumstances.  On  January  15,  1910,  there  was  due  on 
the  apartment  building,  according  to  the  architect's  esti 
mates,  f750.  On  that  day  Mr.  Woodward  applied  to  Mr. 
Crane,  who  was  acting  for  the  Colonial  comp«nny,  for  thiR 
money.  They  figured  up  the  various  amounts  due  subcon- 
tractors and  laborers,  and  found  that  |400  was  due  plain - 
tiflF  for  material  furnished,  and  fSoO  to  several  specified 
laborers  and  materialmen.  Mr.  Crane  then  said  he  would 
write  checks  to  the  various  creditors  for  the  amounts  duo 
them,  respectively,  but  Woodward  suggested  that  tho 
check  be  given  to  him,  and  he  would  pay  the  money  to  each 
of  these  ]>artie8  himself.  Woodward  de]X)sited  ifr.  Crane's 
check  in  his  bank  to  the  account  of  his  firm,  and  wrote  out 
checks  in  order  to  dispose  of  the  |750  which  had  been  en- 
trusted to  him  for  that  purpose.  Woodward  and  the 
plaintiff  had  had  numerous  dealings  prior  to  the  buildinir 
of  the  Colonial  apartment  house,  and  Woodward  was  in- 
debted to  plaintiflf  for  material  supplied  before  this  time 
for  other  buildings.  It  was  Woodward's  custom  to  pro- 
cure estimates  from  time  to  time  as  work  progressed  on 
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these  huiidinjjfSj  and  to  pay  to  plaintifif  its  proper  propor- 
tion of  tin?  moiH7  received  upon  tliese  etitimatea.  Some 
ninntlis  prior  to  Jiumarv  15^  Woodward  had  given  two 
uudati^d  ehiTki^  to  plaintiff  for  material  fnmished  in  other 
huiiditiji^s,  tine  clieck  Ijeinj^  for  |G70.  Tljese  chet^ks  were 
^iwn  with  reference  to  material  fiirnislit'<l  iqMm  other  jobs^ 
and  were  accepted  by  plaintiff  with  tlip  a|rpi^ement  and 
umh^i'staudin^  that  Woodward  would  notify  plaintiff 
when  lie  received  the  architects  eHtiiriatt*  and  the  money 
due  upon  the  reH]JOi^tive  jobs,  and  would  let  the  plaintiff 
know  when  it  nn^lit  cash  these  cheeks.  After  the  talk  with 
t'rane,  at  wliitfi  he  had  received  the  ?400  to  apply  on  the 
rlaini  of  plaint itT  against  defendantj  Wnodwurd  called  Mr. 
Van  Kuran  on  the  telephone^  and  told  him  he  had  some 
money  for  him.  Van  Kuran  then,  withont  fnrtlier  impiiry 
and  without  nr»tifiration  or  permission  from  Woodward, 
filled  in  the  date  of  "November  30,  10t)9,"  upon  the  undated 
fhovk  for  ?^>T0,  inuncdiately  presented  it  to  the  bank  for 
payment  J  and  tht^n^by  withdrew  $i\10  of  the  $750  which 
had  heen  given  to  Woodward  hj^  Crane  to  pay  the  si>ecific 
amounts  and  parties  named,  inchidin*^  S;400  to  plaintiff, 
before  the  elu^ck  wap?  caslied^  Woodward's  account  was 
overdrawn  fl07.4(i,  and  by  the  payment  of  the  |070  clieck 
the  account  was  aii^siin  overdrawn  127.40.  The  ?G70  thns 
ol>taiued  was  applied  by  the  plaintiff  upon  prior  debts  of 
Woodward  for  material  ui^ed  on  other  bnildiujjs,  and  no 
credit  was  given  the  Colonial  company  for  any  amount. 
The  check  was  ^iren  to  Woodward  on  Satnrdayj  Jaiiuarv 
ir;,  after  bankiUjL;  hours.  On  Mimday,  January  17,  l*efore 
banking  hours,  ^\^.  Crane  called  up  >rr.  Van  Kuran,  and 
a.Hked  him  if  he  had  received  the  ?400  tlnit  was  sent  to  him 
ou  Saturday.  Van  Kuran  told  him  he  had,  but  when 
Crane  asked  for  a  receipt  ^''an  Knran  said  he  did  not  think 
a  receipt  was  necessary,  and  told  Crann  "to  fix  it  np  with 
Woodward.''  Crane  also  testified  that  Woodward  agreed 
to  bring  the  receipt  on  Monday  morninfr  for  the  several 
amounti^  which  were  included  in  the  f750  cheek.  Crane 
testifies  that  afterward  he  had  a  conversation  with   >rr 
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Boyep,  in  which  he  insisted  upon  receiving  credit  for  the 
f670,  but  that  Boyer  said  that  Woodward  had  several  ac- 
counts^ and  they  had  applied  it 

The  district  court  found  upon  this  branch  of  the  case 
in  favor  of  defendants,  and  held  they  were  entitled  to 
credit  for  the  amount  withdrawn  from  the  bank  with  in- 
terest. Plaintiff  insists  this  was  erroneous.  It  is  said  that 
Woodward  was  not  a  trustee,  and  that,  therefore,  plaintiff 
had  the  right  to  apply  the  money  on  whichever  account  of 
Woodward's  it  pleased.  We  are  of  the  opinion  that  the 
money  did  not  belong  to  Woodward,  but  that  it  was  en- 
trusted to  him  for  a  specific  purpose,  and  that  it  was  de- 
posited by  him  for  that  purpose.  Woodward  was  merely 
a  messenger  or  bailee  entrusted  with  the  check  for  the  pur- 
pose of  paying  the  money  represented  tliereby  to  the  plain- 
tiff and  to  the  other  parties  named,  in  the  specific  amounts 
agreed  upon,  and  for  bringing  back  to  Mr.  Crane  a  receipt 
from  each  of  the  creditors  for  such  specific  amounts.  The 
plaintiff  was  not  authorized  by  Woodward  to  withdraw 
these  funds  from  the  bank,  and  had  no  right,  under  the 
previous  agreement  with  Woodward  whereby  the  undated 
checks  were  to  be  paid  from  the  estimates  upon  the  jobs 
for  which  the  material  was  furnished,  to  fill  in  the  date 
and  present  the  check  for  payment  at  the  bank  at  the  time 
it  did  so.  The  plaintiff  by  this  unauthorized  act  of  with- 
drawal, and  by  refusing  to  credit  the  Colonial  company 
with  this  money,  wTongfuUy  converted  to  its  own  use  the 
f670  drawn  from  the  bank.  Under  well-settled  principles 
of  law,  it  would  have  been  liable  to  an  action  for  money 
had  and  received,  and  it  is  equally  bound  to  allow  the 
owner  of  the  fund  credit  upon  its  indebtedness  to  that 
extent. 

It  is  urged  that  there  was  no  consideration  passing  be- 
tween Woodward  and  Crane,  and  therefore  no  trust  rela- 
tion was  created.  Even  if  Woodward  were  only  a  gra- 
tuitous bailee  entrusted  with  the  check  for  a  specific  pur- 
pose, this  would  not  alter  the  conditions.  Plaintiff  was 
never  authorized  to  use  the  undated  checks  to  draw  this 
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the  adoption,  paid  for  making  out  the  paperSy  intended  to 
sign  and  offered  to  sign  the  petition  for  adoption  while 
before  the  court,  but  that  his  counsel  said  it  was  unneces- 
sary for  him  to  do  so.  After  these  proceedings  the  child 
was  taken  to  the  home  in  Loga»n  county,  and  lived  in  the 
family  until  the  death  of  Mary  McLaughlin,  and  to  the 
time  of  the  trial  of  this  case  in  district  court 

In  this  action  brothers  and  sisters  of  Mary  McLaughlin 
are  claiming  the  land  as  her  heirs.  The  guardian  ad  litem 
of  Clarence  Brother  McLaughlin  intervened  and  filed  a 
petition  claiming  an  interest  in  the  land  for  him  as  the 
adopted  son  of  Mary  McLaughlin.  He  also  set  up  a  con- 
tract for  his  adoption  and  to  make  him  her  heir,  and  asked 
that,  if  the  court  found  the  adoption  proceedings  were  in- 
valid, such  contract  should  be  specifically  enforced,  and 
the  boy  decreed  to  have  the  same  interest  in  the  property 
as  if  he  had  been  the  natural  heir  of  Mary  McLaughlin. 
The  district  court  held  that  the  adoption  proceedings  were 
void,  and  that  the  county  court  of  Custer  county  was  with- 
out jurisdiction.  It  also  refused  to  specifically  enforce 
the  alleged  contract,  and  quieted  the  title  of  plaintiffa 

The  provisions  of  the  code  affecting  the  determination 
of  the  questions  presented  are  section  798:  "A  married 
man,  not  lawfully  separated  from  his  wife,  cannot  adopt 
a  minor  child  without  the  consent  of  his  wife;  nor  can  a 
married  woman,  not  thus  separated  from  her  husband, 
without  his  consent:  Provided,  the  husband  or  wife,  not 
consenting,  is  capable  of  giving  such  consent."  Section 
800:  "Any  person  or  persons  desiring  to  adopt  a  minor 
child  shall  file  in  the  county  court  of  the  county  where  the 
person  desiring  to  adopt  said  child  resides  a  petition  stat- 
ing that  he  freely  and  voluntarily  adopts  said  minor  child, 
which  petition  shall  be  signed  and  sworn  to  by  the  person 
so  desiring  to  adopt.  Said  i)etition  may  state  the  terms 
and  conditions  on  which  said  adoption  is  desired  to  be 
made." 

The  plaintiffs  contend  that  the  adoption  proceedings 
are  void  for  the  reasons:    (1)  That  no  formal  consent  of 
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Wilson  McLaughlin  was  given  to  the  adoption  of  the  child 
by  his  wife;  (2)  that  Mrs.  McLaughlin  was  not  a  resident 
of  Custer  county. 

Appellant  urges  that  the  consent  of  Wilson  McLaughlin 
is  sufficiently  shown  by  the  record  and  by  facts  in  evi- 
dence; and  that  the  appearance  of  the  adopting  parents 
with  all  the  other  interested  parties  was  sufficient  to  confer 
jurisdiction  upon  the  county  court  of  Custer  county.  Ap- 
pellant also  contends  that  the  provision  of  the  statute  con- 
ferring jurisdiction  upon  the  county  court  where  the  par- 
son desiring  to  adopt  the  child  resides  is  directory  only. 
He  argues  that,  though  an  ordinary  civil  action  must  be 
brought  in  the  county  in  which  the  defendant  resides  or 
may  be  summoned,  if  he  enters  a  voluntary  appearance  in 
an  action  brought  in  another  county,  the  court  of  that 
county  would  acquire  jurisdiction;  and,  further,  that  in 
any  event  Mary  McLaughlin  was  at  least  a  temporary  resi- 
dent of  Custer  county,  and  this  is  all  that  is  required.  He 
further  has  pleaded  a  full  performance  on  the  part  of  the 
surrendering  parents  and  the  child,  of  the  contract  of 
adoption  and  to  make  the  child  the  heir  of  Mary  Mc- 
Laughlin, and  maintains  that  the  collateral  heirs  may  not 
deny  the  validity  of  the  adoption  proceedings  or  the  right 
of  the  child  to  take  as  an  heir. 

An  examination  of  cases  in  other  states  shows  that  there 
are  two  classes  of  decisions  upon  such  questions:  One 
based  upon  the  view  that,  since  statutes  of  adoption  were 
unknown  at  common  law,  the  powers  conferred  upon  pro- 
bate or  county  courts  are  of  such  a  limited  and  special  na- 
ture that  all  proceedings  must  be  strictly  construed,  no 
presumptions  will  be  indulged  in,  that  nothing  can  be 
shown  outside  of  the  record  to  supply  omissions  therein, 
and  that  the  statutory  requirements  must  be  strictly  fol- 
lowed in  all  respects  in  order  to  confer  jurisdiction.  Tlie 
other  clasSy  while  adhering  to  the  view  that  statutory  re- 
quirements as  to  jurisdiction  must  be.  complied  with,  take 
a  more  liberal  view,  and  hold  that  in  the  exercise  of  the 
jurisdiction  conferred  upon  them  in  adoption  proceedings 
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questions  involved,  we  adopt  it  as  a  statement  of  the  facts. 
The  plaintiff,  the  Monarch  Portland  Cement  Company, 
manufacturers  of  cement  at  Humboldt,  Kansas,  sued  the 
defendant,  P.  J.  Creedon  &  Sons,  fop  Ave  cars  of  cement 
shipped  March  31  to  April  8,  1910.  The  conceded  net 
amount  due  on  these  five  cars,  after  proper  credits  for 
freight  and  sacks  returned,  was  the  sum  of  |480,  and  was 
so  allowed  at  the  trial.  The  defendant  counterclaimed  for 
damages  for  breach  of  a  written  contract  which  provided 
for  the  purchase  of  a  minimum  of  12,500  barrels  and  a 
maximum  of  25,000  barrels  to  be  delivered  between  the 
date  of  the  contract,  March  31,  1910,  and  December  31, 
1910.  A  copy  of  the  contract  is  attached  to  the  answOT, 
also  exhibit  1.  The  court  in  its  instructions  fixed  the 
amount  of  plaintiff's  claim  at  ?480,  and  limited  defend- 
ant's counterclaim  to  the  minimum  quantity  of  12,500 
barrels  and  damages  of  |2,390,  and  told  the  jury,  if  they 
found  for  the  defendant,  the  verdict  should  be  for  f  1,925, 
which  amount  they  so  found  and  for  which  judgment  was 
entered. 

The  main  controversy  is  over  the  validity  of  the  contract. 
It  was  made  for  the  plaintiflP  by  one  Hickey  of  Omaha, 
who  held  a  written  contract,  which  is  in  evidence,  and 
which  gave  him  certain  limited  powers,  and  was  executed 
for  defendant  by  W.  J.  Creedon,  an  officer  of  defendant 
company.  Defendant's  content!  was  that  this  contract 
was  approved  and  ratified  at  Omaha  by  S.  D.  Crozier,  the 
sales  manager  of  plaintiff.  The  plaintiff  denies  the  al- 
leged approval,  and  the  dispute  on  this  point  forms  the 
main  controverted  point  in  the  case.  The  defendant's  con- 
tention was  that  Crozier,  the  sales  manager  of  plaintiff, 
was  shown  the  contract,  and  that,  while  he  declined  to  sign 
the  blank  provided  for  its  approval,  he  stated  to  Creedon 
that  it  was  not  necessarj-,  ant^i  that  the  telegraphic  order 
he  then  and  there  sent  for  five  cars  "would  start  the  con- 
tract to  going."  Plaintiff's  claim  is  that  Crozier  had  no 
authority  to  approve  it,  declined  so  to  do,  that  he  agreed 
only  to  submit  it,  and  a  week  later  when  he  did  submit  It 
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to  the  executive  oflScers  at  Humboldt  they  refused  it,  and 
tliat  the  ordering  of  the  five  cars  was  to  supply  an  im- 
mediate want  unconnected  with  tlie  contract. 

The  first  contention  of  plaintiff  is  that  the  verdict  is  not 
sustained  by  the  evidence.  In  February,  1910,  Mr.  Hickey, 
the  Nebraska  sales  agent,  ^Ir.  Peters,  who  was  also  in  the 
employment  of  the  plaintiff,  apparently  as  a  special  agent 
or  salesman,  and  Mr.  Crozier,  the  sales  manager  of  the 
plaintiff,  were  together  in  Omaha,  and  had  some  conver- 
sation with  Mr.  Creedon  witli  reference  to  a  purchase  of 
cement  by  him  from  the  Monarch  company.  Apparently 
nothing  definite  was  accomplished  at  this  time,  but  on  or 
about  the  31st  of  March,  1910,  Crozier  and  Peters  went  to 
Omaha  and  met  Mr.  Hickey  at  the  office  of  the  Power- 
Heafy  Coal  Company.  Crozier  testifies  he  went  to  Omalui 
on  receipt  of  a  telegram,  that  he  consulted  Mr.  Connet, 
the  president  of  the  company,  ^nd  decided  he  ought  to  go. 
Crozier  and  Hickey  discussed  the  matter  of  a  contract 
with  defendant,  and  Hickey  prepared  a  contract  in  tripli- 
cate and  passed  it  to  Mr.  Crozier  for  his  examination,  who 
said  he  did  not  believe  Creedon  would  sign  it,  but  sug- 
gested no  changes.  Mr.  Peters  says  that  at  tin's  time* 
Crozier  discussed  the  terms  of  the  contract  witli  Hickey, 
and  that  it  was  partly  reduced  to  writing  wlieii  he  Mi 
the  room.  Later  in  the  day  Mr.  Hickey  teleplioned  to 
Creedon,  and  Creedon  went  to  Hickey's  office,  where  lie 
found  Hickey  with  the  contract  all  drawn  up,  except  the 
signatures.  Hickey  then  signed  it  for  the  Monarch  com- 
pany and  Creedon  for  the  defendant.  After  signing!:. 
Hickey  took  the  contract,  and  they  both  went  from  there 
to  the  Henshaw  hotel  at  Hickey's  suggestion  that  they  go 
and  talk  the  matter  over  with  'Mr.  Crozier.  They  found 
Crozier  and  Peters  at  the  hotel.  Creedon  testified  thnt 
Hickey  produced  the  contract,  and  Creedon  stated,  "Here 
is  the  contract  with  our  signatures,"  and  asked  him  to  ap- 
prove it.  Crozier  said  it  was  unnecessary  for  him  to  sign. 
and  asked  for  an  order  for  five  cars  of  cement,  saying: 
**T^>  have  entered  into  this  contract  now  and  we  desire  to 
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start  it  at  once  to  conform  with  the  terms  of  the  contract 
I  will  wire  in  an  order/'  Hickey,  Creedon  and  Peters 
practically  agree  that  Oozier  took  the  contract  and  asked 
Creedon  how  much  cement  he  could  take  to  start  the  con- 
tract; that  Creedon  authorized  the  shipment  of  five  cars  of 
100  barrels  each,  and  that  Crozier  then  wrote  a  telegram 
instructing  the  shipment  of  flye  cars.  He  told  Creedon 
that  perhaps  the  shipment  would  be  invoiced  to  him  at  a 
higher  price,  but  he  would  be  back  in  Humboldt  in  a  few 
days,  and  if  it  was  he  would  have  it  fixed.  Crozier  took 
two  copies  and  Creedon  retained  one.  The  essential  part 
of  the  written  contract  is  as  follows : 

"That  the  party  of  the  first  part  hereby  sells  and  agrees 
to  ship  and  the  party  of  the  second  part  purchases  and 
agrees  to  receive  a  minimum  of  12,500  and  a  maximum  of 
25,000  barrels  of  Monarch  Brand  Portland  Cement,  to  be 
sliipped  the  party  of  the  second  part  at  a  maximum  price  of 
SO  cents  per  barrel  f.  o.  b.  cars  at  Humboldt,  Kan.,  with  the 
farther  understanding  that,  if  at  any  time  during  the  life 
of  this  contract  Kansas  Gas  Belt  current  list  price  should 
t?o  lower  tlian  the  above  figure,  then  during  such  time  as 
such  reduction  exists  the  price  on  shipments  made  to  the 
])arty  of  the  second  part  during  said  period  shall  be  re- 
duced to  current  figure  in  effect.  *  *  *  It  is  further 
^'ndersto-cHl  that  party  of  the  second  part  shall  begin  order- 
ing said  cement  at  once,  and  that  shipments  shall  be 
distributed  as  equally  as  possible  between  the  months  cov- 
(Ted  in  this  contract,  approximating  a  minimum  of  1,500 
and  a  maximum  of  3,000  barrels  monthly,  with  the  further 
understanding  that  the  party  of  the  first  part  shall  not  bo 
obliged  to  ship  over  5,000  barrels  in  any  one  month.  •  •  ♦ 
This  contract  to  remain  in  full  force  and  effect  subject  to 
above  contingencies  from  April  1st,  A,  D.,  1910,  to  De- 
comber  31st,  A.  D.,  1910.  In  token  of  our  acceptance 
hereof,  witness  our  hands  this  31st  day  of  Mareli,  A,  D. 
1910,  same  being  aflfixed  by  our  duly  authorized  represen- 
tatives. Monarch  Portland  Cement  Company,  by  E.  G. 
Hickey,  Nebr.  Sales  Agt.    Approved  P.  J.  Creedon  &  Sons 
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by  W.  J.  Creedon,  Secy.  &  Treas,  Monarch  Portland  Ce- 
ment Company  by ^." 

The  tel^pam  is  as  follows:  "Omaha  3-31-1910.  To  Mon- 
arch Portland  Cement  Co.,  Humboldt,  Kansas.  Ship  P. 
J.  Creedon  &  Sons,  Omaha,  one  car  today  sure;  allow  four 
more  hundred  barrel  cars  to  follow  pia  Mo.  Pac.  S.  D. 
Crozier/' 

The  first  communication  received  by  Creedon  from  the 
Monarch  company  was  as  follows:  "The  Monarch  Port- 
land Cement  Co.  Humboldt,  Kans.,  March  31,  1910. 
Creedon  &  Sons,  Omaha,  Nebr.  Grentlemen :  We  have  re- 
(?eived  today  a  telegram  from  our  Mr.  Crozier,  to  ship  you 
one  car  Monarch  cement  today  sure,  and  allow  four  more 
100  barrel  cars  to  follow  via  Missouri  Pacific,  and  we  are 
sending  you  today  one  150  barrel  car  and  will  give  the  rest 
of  the  order  our  prompt  atttmtion.  Trusting  this  is  satis- 
factory, we  are,  Yours  very  truly,  The  Monarch  Portland 
Cement  Co.    S.  D.  Crozier,  Sales  Manager." 

Defendant  received  550  barrels  of  cement  within  a  few 
weeks  afterward,  billed  to  it  at  80  cents  a  barrel,  which 
was  the  contract  price.  On  April  26  the  Monarch  com- 
pany was  directed  by  letter  to  ship  one  car  of  cement  a 
day  on  the  contract  until  further  notice.  On  April  28  the 
Monarch  company  acknowledged  receipt  of  the  order  of 
one  car  a  day,  but  stated  Uiat  the  price  was  now  |1  f.  o.  b. 
Humboldt,  or  fl.lO  f.  o.  b.  lola,  Kansas,  and  refused  to 
ship  cement  under  the  contract.  Creedon  also  testified 
that  in  May  he  was  told  by  Mr.  Keith,  the  secretary  of  the 
Monarch  company,  that  the  contract  had  not  been  approved 
by  the  company,  and  cement  had  advanced,  and  therefore 
he  would  not  ship  under  the  contract.  Crozier  testified 
that,  when  the  contract  was  shown  to  him  at  the  hotel,  he 
told  Creedon  that  plaintiff  could  not  accejit  it  because  it 
did  not  conform  to  the  original  contract  with  Mr.  Hickey, 
but  that  he  was  willing  to  submit  it  to  Mr.  Connet,  the 
president  of  the  comjmny,  but  was  sure  it  would  not  be 
accepted;  Creedon  said  he  was  out  of  cement  and  wanted 
five  cars  at  once;  Hickey  and  Creedon  were  trying  to  \^Tite 


190  NEBRASKA  REPORTS.  [Voi.JM 

Monarcb  Portland  Cement  Co.  v.  Creedon  &  Sons. 


a  tel^^am,  that  they  showed  it  to  him,  and  that  he  re- 
vnrote  it,  saying  at  the  time  that  tliese  five  cars  were  to  be 
shipped  without  having  any  relation  to  any  contract;  that 
in  about  a  week  he  took  the  contract  to  Humboldt  and 
sliowed  it  to  Connet,  and  returned  it  to  Hickey  revised  in 
accordance  ^ith  their  contract  with  Hickey.  The  presi- 
dent and  secretary  of  the  company  both  testified  that,  when 
the  five  cars  were  shipped,  they  did  not  know  of  the  Cree- 
don contract.  Creedon  and  Hickey  both  deny  specifically 
that  Crozier  said  the  contract  would  not  be  accepted  be- 
cause it  did  not  conform  to  the  Hickey  contract;  that  he 
would  submit  it  to  Connet,  but  that  he  did  not  think  it 
would  be  approved;  and  that  Crozier  said  the  five  cars 
would  be  ship]>ed  without  any  relation  to  the  contract. 

We  are  convinced  from  the  evidence  that  Mr.  Crozier  as 
sales  manager  of  the  Monarch  company  had  power  to  en- 
ter into  or  to  approve  and  ratify  this  contract.  Wliy  con- 
stitute such  an  officer  and  at  the  same  time  bind  him  by 
secret  limitations  on  his  authority?  In  fact,  the  question 
of  his  authority  does  not  seem  to  be  very  material,  because 
it  appears  to  be  conceded  that  if  Crozier  had  approved  the 
contract  at  the  meeting  his  action  would  have  bound  the 
principal,  and  this  was  really  the  main  issue  in  the  case. 
In  Barber  v.  Stromherg-CarUon  Telephone  Mfg,  Co.,  81 
Neb.  517,  we  said :  "The  manager  of  sales  of  a  manufac- 
turing corporation  has  power  to  direct  and  contract  in 
regard  to  the  usual  running  business  of  selling  its  wares, 
and  persons  contracting  with  such  corporation  are  not 
bound  to  know  a  by-law  thereof  limiting  the  power  of  such 
manager  to  make  the  customary  contracts." 

We  are  convinced  that  Crozier  not  only  had  ostensible 
authority  to  make  or  approve  this  contract,  but  had  actual 
authority  so  to  do.  The  real  inquiry  is  whether  the  evi- 
dence is  sufficient  to  sustain  the  verdict.  The  jury  were 
amply  justified  in  believing  Hickey,  Creedon.  and  Peters 
with  respect  to  the  conversation  at  the  hotel  as  against 
Crozier,  and,  when  we  take  into  consideration  the  further 
fact  that  Crozier  was  cognizant  of  and  took  part  in  the 
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preparation  of  the  written  document  before  Creedon  ever 
saw  it,  the  story  of  these  witnesses  seems  to  be  fully  cor- 
roborated. The  fact  that  the  other  officers  of  plaintiff 
had  no  knowledge  of  the  specific  terms  of  this  contract 
when  the  telegram  ordering  the  five  cars  was  received  is 
not  essential  to  its  validity.  Crozier  had  authority  to 
ratify  the  contract,  his  acceptance  of  it  and  direction  to 
ship  the  goods  was  a  sufficient  approval  and  ratification 
on  the  part  of  the  corporation. 

The  contention  is  made  that  the  court  erred  in  excluding 
evidence  that  new  contracts  were  sent  to  Hickey  about 
April  8,  and  that  he  so  informed  Creedon.  It  is  said  that 
this  was  important  to  go  to  the  jury,  especially  in  view  of 
the  fact  that  it  was  nearly  a  month  after  the  meeting  at 
the  hotel  before  Creedon  ordered  any  more  cement.  Tlio 
only  possible  effect  this  evidence  could  liave  would  be  to 
show  that,  when  the  terms  of  the  contract  Avere  brought  to 
the  attention  of  the  other  officers  of  the  plaintiff  company, 
they  did  not  approve  them  and  desired  to  change  them. 
This  had  already  been  testified  to  directly,  could  throw 
no  light  upon  what  actually  occurred  at  the  hotel,  and 
was  immaterial. 

The  case  is  not  one,  as  suggested  by  the  plaintiff,  where 
one  party  to  a  proffered  contract,  required  by  the  statute 
of  frauds  to  be  in  waiting,  can  make  that  contract  binding 
by  his  own  verbal  testimony  to  its  acceptance ;  but,  as  wi^ 
view  the  testimony,  it  is  one  where  a  written  contract  was 
prepared  and  signed  by  a  local  sales  agent  under  the  au- 
thority and  by  the  direction  of  the  general  sales  manager 
of  a  coriK)ration,  and  by  the  purchaser,  and  when  pre- 
sented to  the  sales  manager  for  approval  was  ratified  by 
him,  by  accepting  the  contract,  ordering  from  his  principal 
and  delivering  goods  under  its  terms. 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is 

Afpibmed. 

BosB,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 
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Anna  J.  Wilson,  appellant,  v.  L.  Augustus  Wilson, 

APPELLBB. 

Filed  June  26,  1913.    No.  17,851. 

1.  Appeal:  Assignments  of  Ebros.  The  Judgments  of  the  district 
courts  of  this  state  are  presumed  to  be  correct,  and  counsel  assail 
Ing  the  correctness  of  the  same  must  assume  the  burden  of 
pointing  out  specifically  the  rulings  of  which  they  complain  and 
the  mistake  made  by  the  trial  court 


8. :     iMMATKRiAi.  EVIDENCE.    A  caso  tried  to  the  court  without 

the  Intervention  of  a  Jury  will  not  be  reversed  on  account  of  the 
Introduction  of  Immaterial  testimony,  if  there  is  sufficient  com- 
petent and  material  evidence 'in  the  record  to  sustain  the  judg- 
ment 

Appeal  from  the  district  court  for  Gtosper  county: 
Ernest  B.  Perry,  Judge.    Affirmed. 

Lafe  Burnett  and  B.  D.  Steams,  for  appellant. 

Ritchie  &  Wolff  and  0.  E.  Bozarth,  contra. 

Lbtton,  J. 

This  is  a  second  appeal  by  a  ward  from  a  settlement  of 
her  estate  made  by  lier  guardian.  The  former  opinion 
may  be  found  in  90  Neb.  353,  361.  A  large  number  of 
complaints  seem  to  be  made  in  the  brief  with  reference  to 
different  items  in  the  accounting,  but  the  objections  arc 
not  pointed  out  specifically  enough,  except  in  a  few  in- 
stances. We  find,  however,  a  number  of  assignments  of 
error  which  will  be  considered  separately. 

1.  It  is  complained  that  the  court  erred  in  overruling 
the  ward's  motion  for  reasonable  attorney's  fees  and  ex- 
penses, and  it  is  said  that,  wliere  litigation  is  caused  by 
the  guardian's  neglect,  he  is  liable  for  the  costs  of  litiga- 
tion, as  well  as  attorney's  fees.  The  abstract  shows  that 
the  ward's  motion  to  be  allowed  expense^s  incurred  in  the 
case  to  the  amount  of  |215.19  was  sustained  to  the  amount 
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of  190.67,  and  that  flOO  attorney's  fees  was  allowed  "for 
this  trial.'*  There  has  been  noaflRrmative  showing  made 
that  these  allowances  were  insnflfieient,  nor  has  any  evi- 
dence been  pointed  ont  to  convince  us  that  such  is  the 
fact 

2.  It  is  next  assigned  that  "the  court  erred  in  permitting 
defendant  to  encumber  the  record  with  immaterial  matter 
over  the  objection  of  plaintiff."  We  have  repeatedly  held 
that  the  introduction  of  immaterial  testimony  in  a  case 
tried  to  the  court  is  not  prejudicial  error,  if  there  is  suffi- 
cient competent  and  material  evidence  in  the  record  to 
sustain  the  judgment.  Of  course,  if  a  party  introduces  a 
mass  of  testimony  on  the  statement  that  it  is  material, 
and  the  trial  court  finds  it  has  no  bearing  upon  the  issues, 
there  is  no  doubt  that  the  costs  so  made  would,  on  season- 
able application  being  made,  be  taxed  to  the  party  thus 
needlessly  encumbering  the  record.  This  does  not  appear 
to  have  been  done. 

3.  That  the  court  erred  in  its  rulings  on  objections  in- 
terposed by  defendant  by  excluding  questions  asked  tlie 
witness  Lewis,  who  was  the  judge  of  the  county  court,  as 
to  his  reasons  for  including  the  dower  of  |500  in  the  judg- 
ment. The  reasons  of  the  court  were  entirely  iininaterial 
;md  could  throw  no  i)OSsible  light  upon  the  issues  in  the 
f-ase.    The  evidence  was  properly  excluded. 

4.  That  the  court  erred  "in  alloAving  the  defendant  to 
deny  his  own  sworn  report,  i)ages  258  to  260,  inclusive.'' 
We  find  no  testimony  in  the  record  at  the  pages  named  to 
which  this  assignment  is  applicable.  To  attenii)t  to  scnnclj 
through  hundreds  of  pages  of  a  lengthy  and  coiifiisod  hill 
of  exceptions  to  ascertain  what  testimony  is  applicable  to 
this  assignment  is  too  much  of  an  imposition  upon  the 
court,  and  in  tlie  crowded  condition  of  our  dx-ket  is  too 
unfair  to  other  litigants  to  justify  the  effort.  Where  a 
multitude  of  items  are  involved,  as  in  this  case,  it  is  the 
duty  of  counsel  to  point  out  si)ecifically  the  particular 
pages  of  the  abstract,  in  a  case  where  abstracts  are  us(k1, 
or  of  the  bDl  of  exceptions  in  cases  without  abstracts, 

16 
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where  the  evidence  or  irnling  justifying  the  conlontion  5a 
to  be  found. 

5.  These  are  the  only  si)ecific  assignments  of  error  made. 
A  large  number  of  items  are  complained  of  in  the  brief  of 
appellant,  but  the  particular  errors  of  which  complaint  is 
made  are  not  clearly  pointed  out.  Explanations  as  to 
many  of  these  items  are  made  in  the  brief  of  appellee,  and 
others  seem,  so  far  as  we  can  see,  to  have  been  decided 
properly  by  the  district  court.  The  presumption  is  that 
the  trial  court  on  the  second  hearing  followed  the  prin- 
ciples laid  down  by  this  court  in  the  former  opinion.  It 
has  not  been  affirmatively  shown  that  it  has  not  done  so. 
It  would  take  an  expert  accountant  to  bring  order  out  of 
the  chaos  presented  by  this  record  and  abstract,  and  the 
court  must  decline  a  task  for  which  it  is  in  no  way  fitted. 
If  a  litigant  desires  such  a  case  as  this  reviewed  as  to  each 
item,  the  matters  complained  of  must  be  clearly  and  spe- 
cifically pointed  out,  and  the  fact  that  the  trial  court  made 
a  mistake  made  apparent    This  has  not  been  done. 

We  find  no  reason  to  disturb  the  findings  of  the  district 
court,  and  its  judgment  is  therefwe 

Affibmbd. 

BOSE;  Fawchtt  and  Hambr,  JJ.,  not  sitting. 


William  E.  Wallaoh,  appbllbd,  v.  A.  W.  CJox  bet  al., 

APPELLANTS.   , 

FusD  JmnB  26, 191S.    Na  17,068. 

1.  Beplevin:  Return  or  Pbopertt:  Refusal  to  Accept.  Mere  delay 
during  three  winter  months  in  complying  with  a  Judgment  re- 
quiring the  return  of  a  replevied  threshing  outfit  held  not  to 
justify  the  owner's  refusal  to  accept  it  when  returned. 

2*  — — :    :    5.    Where  a  defendant  in  replevin,  after  a 

Judgment  has  been  rendered  in  his  favor  for  a  return  ot  tht: 
replevied  property,  refuses  to  accept  it  on  the  sole  ground  that 
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It  iras  damaged  while  unlawfully  detained,  his  refusal  cannot 
afterward  be  Justified  because  tlie  return  was  delayed  for  three 
months. 

3- :     :     :     Detkbioration.     Deterioration  In   the 

▼alue  of  replevied  property,  while  It  is  unlawfully  detained,  does 
not  alone  Justify  the  owner  In  refusing  to  accept  It,  when  re- 
turned In  due  time  pursuant  to  a  judgment  In  replevin,  damages 
to  the  property  after  the  rendition  of  such  a  Judgment  being  re- 
coverable In  an  action  on  the  replevin  bond.  Wallace  v.  Oox,  92 
Neb.  354,  overruled  09  rehearing. 

Rehearing  of  case  reported  in  92  Neb.  354.     Former 
judgment  vacated,  and  judgment  of  district  court  reversed. 

Rose,  J. 

This  is  an  action  on  a  replevin  bond.  Property,  consist- 
ing of  a  threshing-machine,  a  traction-engine,  and  the  ap- 
pliances belonging  to  a  threshing  outfit,  had  been  taken 
from  the  obligee  under  a  writ  of  replevin.  There  was  en- 
tered in  his  favor  in  the  replevin  suit  a  judgment  for  a 
return  of  the  property,  or  for  its  value  in  the  sum  of  |2,000 
in  case  a  return  could  not  be  had,  for  damages  in  the  sum 
of  1404.50  by  reason  of  the  wrongful  taking  and  use  of  tho 
property,  and  fDr  costs  in  the  sum  of  f  121.60.  The  replevin 
bond  bound  obligors  as  follows:  "PlaintiflF  shall  duly 
prosecute  his  action  aforesaid  and  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him,  and  return  tlie 
property  to  the  defendant  in  case  judgment  for  a  return  of 
such  property  be  awarded  against  him."  Obligee,  who  is 
plaintiflF  herein,  pleads  the  judgment  in  replevin,  nonpay- 
ment of  the  damages,  and  failure  to  return  the  property 
to  him  "in  the  same,  or  substantially  the  same,  condition 
in  which  it  was  taken,"  and  prays  judgment  for  |2,526.10, 
the  sum  of  the  three  items  named.  Obligors  are  defendants 
herein,  and  admit  the  judgment  in  replevin,  but  plead  a 
subsequent  return  of  the  replevied  property.  From  a  jndg 
ment  in  favor  of  plaintiff  on  the  replevin  bond  for  the  full 
amount  of  his  claim  with  interest,  defendants  have  ap- 
pealed. 
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Upon  a  consideration  of  the  appeal  at  a  former  teroLf 
plaintiff  was  required  to  remit,  as  a  condition  of  affirm- 
ance, 1404.50,  the  amount  allowed  by  the  jury  in  the  re- 
plevin suit  as  damages  for  the  wrongful  taking  and  use 
of  the  replevied  property.  Wallace  v.  Cox,  92  Neb.  354. 
Later  a  rehearing  was  granted  on  motion  of  defendants 
'and  tlie  ease  has  been  reargued.  In  the  former  opinion 
two  reasons  for  the  conclusion  reached  on  appeal  are 
given:  (1)  The  threshing  outfit  was  not  returned  within 
a  reasonable  time  after  the  judgment  in  replevin  directed 
its  return.  (2)  The  property  was  diminished  in  value 
while  it  was  wrongfully  detained,  and  for  that  reason  the 
owner  properly  declined  to  accept  it. 

1.  Further  reflection  makes  it  necessary  to  recede  from 
the  position  that  the  property  was  not  returned  within  a 
reasonable  time.  The  judgment  ordering  a  return  of  the 
property  was  rendered  December  1,  1909,  and  the  prop- 
erty was  returned  February  25,  1910.  It  requires  more 
than  mere  lapse  of  time  for  a  short  period  to  show  that  the 
delay  was  unreasonable.  The  right  to  appeal  from  the 
judgment  in  replevin  did  not  expire  for  six  months.  To 
comply  with  the  judgment  by  an  immediate  return  of  the 
property  w^ould  terminate  that  right  After  a  return  had 
been  adjudged,  the  threshing  outfit  was  not  retained  during 
a  threshing  season.  An  earlier  return  was  prevented  by 
the  bad  condition  of  the  roads.  PlaintiflF,  in  making  his 
own  case,  testified  positively  that  he  refused  to  accept  the 
property  because,  "when  offered  back,"  it  was  not  "in  the 
same,  or  substantially  the  same,  condition"  as  when  taken. 
The  delay  in  making  the  return  had  nothing  to  do  with 
plaintiff's  refusal  to  accept  the  returned  property.  For 
these  reasons,  the  first  position  assumed  in  the  former 
opinion  will  be  abandoned. 

2.  Was  deterioration  during  the  time  the  property  was 
wTongfully  detained  a  sufficient  justification  for  the  re- 
fusal to  accept  it  in  a  damaged  condition?  Wliile  there 
was  some  controversy,  not  material  to  this  inquiry,  over 
the  identity  and  condition  of  an  appliance,  the  identical 
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thresher  and  engine  taken  under  the  writ  were  in  fact  re- 
turned. Plaintiffs  own  testimony  shows  that  they  were 
then  worth  at  least  |1,000,  though  the  jury  in  the  replevin 
suit  had  found  the  yalue  when  taken  to  be  |2,000.  Wit- 
nesses for  defendants  said  the  property,  when  returned, 
was  in  as  goo4  condition  as  when  received.  In  the  former 
opinion  cases  were  cited  to  show  that  the  returned  prop- 
erty, under  the  facts  of  this  case,  was  properly  rejected. 
Each  of  those  cases  has  been  re-examined,  with  the  follow- 
ing result : 

In  Pittsburgh  Nat.  Bank  of  Gommerce  v.  Hall,  107  Pa. 
St.  583,  the  following  language  was  approved :  "It  would 
be  anything  but  an  act  of  justice  to  permit  a  person  who 
lias  wrongfully  deprived  another  of  his  goods,  and  re- 
tained them  in  his  possession  until  they  were  nearly  de- 
stroyed by  time  and  use,  afterwards,  when  judgment  was 
rendered  against  him  for  his  wrongful  act,  to  save  a  for- 
feiture of  the  bond  by  an  offer  to  return  the  article  in  its 
depreciated  condition.  Nor  can  the  sureties  be  placed  in 
any  better  condition  than  the  principal."  This  is  a  hold- 
ing that  tlie  return  of  property  which  has  been  practically 
destroyed  does  not  satisfy  the  bond,  but  it  is  not  a  holding: 
that  identical  property  taken,  when  of  great  value,  may  be 
rejected,  if  promptly  returned. 

In  Fair  v.  Citizens  State  Bamk,  69  Kan.  353,  it  was  held 
tliat  one  who  replevied  a  promissory  note  and  permitted 
it  to  outlaw  while  in  his  hands  could  not  satisfy  a  judg- 
ment for  its  return  by  subsequently  tendering  it  back,  the 
rule  announced  being:  "Where,  as  a  compliance  with  the 
alternative  judgment  in  an  action  of  replevin  providing 
for  a  return  of  the  specific  property  or  the  value  thereof, 
the  property  returned  has  depreciated  in  value,  an  action 
may  be  maintained  to  recover  such  depreciation.  The 
statute  contemplates  that  the  property  be  returned  in  sub- 
stantially the  same  condition,  and  of  the  same  value,  as 
when  taken."  The  return  of  an  outlawed  note  was  not  in 
law  a  return  of  the  collectible  note  received. 

In  Parker  v,  Simands,  8  Met.  (MasvS.)  205,  the  replevie<l 
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property  was  never  returned,  and  in  a  suit  on  the  repleyin 
bond  plaintiff  was  allowed  to  recover  its  value. 

In  Berry  v.  Uorffncr,  56  Me.  170,  the  replevied  property 
was  accepted  when  returned.  The  point  discussed  was: 
"The  question  presented  is  whether  a  return  of  the  goods 
replevied,  not  Mn  like  good  order  and  con<Jition  as  when 
taken,'  is  a  sufficient  compliance  with  and  performance  of 
the  condition  of  the  replevin  bond?"  While  the  bondsmen 
were  liable  according  to  their  obligation  to  return  the 
property  in  as  good  condition  as  when  taken,  the  question 
of  the  right  to  reject  the  property  because  it  was  not  re- 
turned in  that  condition  was  not  decided. 
•  In  Capital  Lumhcring  Go.  v.  Learned,  36  Or.  544,  the 
suit  was  brought  to  recover  the  value  of  replevied  prop- 
erty never  returned. 

Chxlds  V,  Willxinson,  15  Tex.  Civ.  App.  687,  was  deter- 
mined under  a  statute  providing:  "If  the  property  ten- 
dered back  by  the  defendant  has  been  injured  or  damaged 
while  in  his  i)(>ssession  under  such  bond,  the  sheriff  or 
constable  to  whom  the  same  is  tendered  shall  not  receive 
the  same,  unl(\ss  tlie  defendant  at  the  same  time  tenders  a 
reasonable  amount  for  such  injury  or  damage,  to  be  judged 
of  by  such  sheriff  or  constable." 

In  Douglass  v.  Douglass,  21  Wall.  (U.  S.)  98,  the  report 
shows:  As  autliorized  by  a  statute  of  Maryland,  defend- 
ant, who  lost  possession  of  chattels  under  a  writ  of  re- 
)>levin,  retook  them  by  giving  a  bond.  After  a  judgment 
had  been  rendered  agiiinst  him  the  goods  were  delivere<l 
to  the  sheriff  under  a  writ  de  retorno  hahendo.  This  was 
held  to  satisfy  the  bond  for  a  return  of  the  chattels,  though 
they  were  not  in  as  good  condition  as  when  the  bond  was 
given.  It  was  fnrtlier  held  that  redress  for  injury  to  the 
property  in  the  meantime  should  be  sought  in  a  separate 
action. 

In  harmony  with  those  cases  it  was  said  in  Eickhof  v. 
EiJcenhari/,  52  Neb.  332 :  "In  order  to  satisfy  a  judgment 
for  the  return  of  property  the  identical  property  must  be 
tendered  in  substantially  the  condition  in  which  it  whs 
received/' 
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While  the  cases  cited  are  precedents  for  holding  that  the 
return  of  damaged  property  does  not  satisfy  the  replevin 
liond  or  the  judgment  in  replevin,  they  do  not  contain  an 
announcement  of  the  doctrine  that  the  identical  property 
replevied,  when  of  great  value,  may  be  rejected  on  the 
sole  ground  of  deterioration.  The  contrary  doctrine  is 
supported  by  both  reason  and  authority.  The  principal 
(piestions  litigated  in  replevin  are  the  ownership  and  the 
right  of  possession  of  specific  chattels.  The  adjudication 
of  those  questions  is  not  a  matter  which  either  party  may 
lightly  disregard.  It  is  not  optional  with  a  successful  de- 
fendant in  replevin  to  accept  in » money  the  value  fixed  by 
the  jury  in  lieu  of  the  property.  The  judgment  is  in  the 
alternative.  The  purpose  of  fixing  the  value  is  to  aflford  a 
measure  of  relief,  where  the  property  is  not,  or  cannot  be, 
returned.  Injury  to  replevied  property  while  wrongfully 
detained  and  failure  of  the  defendant  to  comply  with  a 
judgment  in  replevin  are  protected  by  the  replevin  bond. 
Under  the  code  of  this  state  the  law  is: 

"The  successful  party  to  an  action  of  replevin  should  re- 
cover therein  all  damage  which  he  has  actually  sustained 
by  reason  of  the  unlawful  detention  of  the  property  in  con- 
troversy. 

"A  defendant  who  has  in  an  action  of  replevin  recovered 
judgment  for  the  return  of  the  property  and  his  damage  for 
the  wrongful  detention  thereof  cannot  thereafter  maintain 
an  action  against  the  plaintiff  for  damage  on  account  of 
depreciation  in  the  value  of  such  proi)erty  while  in  posses- 
sion of  the  latter."    Teel  v.  Miles,  51  Neb!!  542. 

Damages  to  property  after  the  rendition  of  a  judgment 
for  its  return  are  recoverable  in  an  action  on  the  replevin 
bond.  A  text-writer  on  Replevin  says:  "If  the  property 
has  in  fact  been  injured  Avhile  in  the  plaintiff's  possession, 
that  fact  will  not  absolve  the  defendant  from  the  duty  of 
receiving  it  in  its  damaged  condition.  The  judgment,  for  a 
return  does  not  leave  it  at  the  option  of  the  defendant  to 
accept  or  refuse  and  demand  the  value.  The  depreciation 
is,  however,  to  be  made  good,  and  the  i>arty  may  receive 
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full  indemnity  by  suit  on  the  bond.'*    Wells,  Repleyin  (2d 
ed. )  see.  422. 

Anotiier  author  states  the  law  as  follows:  "Whichever 
party  recovers  a  judgment  for  a  delivery  or  return  of  the 
property,  in  replevin,  when  the  same  is  in  the  possession 
of  the  advors}ir\',  is  bound  to  aeeeiit  the  return  of  it,  or  the 
return  of  a  Huhstantial  part  of  it.  In  case  of  the  tender  of 
a  part  of  it,  such  tender  of  return  should  be  accompanied 
by  a  tender  of  tlie  money  value  of  the  remainder  in  satis- 
faction of  the  judgment  for  a  return  or  for  a  payment  of 
the  value  in  case  a  return  cannot  be  had.  The  party  has 
a  right  to  deliver  or  return  what  he  can,  and  pay  for  that 
which  he  cannot  deliver.  This  is  true,  if  the  part  offered  to 
be  returned  is  separable  from  the  others  and  in  no  way 
dependent  upon  it  for  use  or  value,  and  the  part  t^nda^ 
is  in  the  same  condition  as  when  taken."  Shinn,  Replevin, 
sec.  679,  citing  Reavis  v,  Horner,  11  Neb.  47ft.  The  views 
tlius  expressed  seem  to  be  justified  by  both  reasim  and  au- 
thority. Leeper,  Graves  d  Co.  v.  First  Nat,  Ba/nJc^  26  Okla. 
707,  29  Ti.  R.  A.  n.  s.  747 ;  Paulson  v.  Nichols  d  Shepard 
Co.,  8  N.  Dak.  606;  Pabst's  Brewing  Co.  v.  Rapid  Safety 
Filter  Co.,  54  Misc.  Rep.  (N.  Y.)  305;  Allen  v.  Fox,  51  N. 
Y.  562;  Pickett  v.  Bridges,  10  Humph.  (Tenn.)  171;  Wash- 
ington Tee  Co.  v.  Webster,  125  U.  S.  426. 

In  the  present  case,  the  conclusion  is  that  plaintiff's  re- 
fusal to  accept  the  property  when  returned  was  not  justi- 
fied by  the  evidence  nor  sanctioned  by  the  law.  The  opinion 
to  the  contrary  is  therefore  overruled.  It  necessarily  fol- 
lows that  the  former  conditional  aflRrmance  is  vacated,  the 
judgment  of  the  district  court  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Bbversid. 

Rebsb,  C.  J.,  Letton  and  Hamer,  JJ.,  dissent  upon  the 
ground  and  reasoning  contained  in  the  former  opinion. 
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John  0.  Spbeoher,  appblleb,  v.  Engelbbbt  F.  Folda 
bt  al.,  appbliants. 

Filed  Junb  26,  1913.    No.  17,170. 

1.  JCortgages:    Dsed  as  Mortgage:    Elbction:    Evidbngb.     Where  a 

grantee  in  possession  of  realty  under  a  mortgage  in  the  form 
of  a  warranty  deed  seeks  to  defeat  the  grantor's  equity  of  re- 
demption by  a  parol  settlement  or  by  an  oral  election  to  treat 
the  conveyance  as  an  absolute  deed  instead  of  a  mortgage,  such 
tncU  must  be  clearly  established  by  a  preponderance  of  the  eyi- 
dence. 

2.  Appeal:    Bquitt:     Conflicting   Evidbnce.     In   an    accounting   In 

equity  where,  upon  an  issue  of  fact,  the  proof  consisted  largely 
of  oral  testimony  which  is  in  irreconcilable  conflict,  the  findings 
of  the  district  court  thereon  are  entitled  to  be  considered  by  the 
appellate  court  in  determining  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  judgment. 

Appbal  from  the  district  conrt  for  Colfax  county :  Con- 
rad HOLLBNBEOK,  JiTDGB.    Affirmed. 

George  W.  Wertz  and  Edgar  M.  Morsman,  Jr.,  for  ap- 
pellants. 

John  J.  Sullivan  and  John  G.  Sprecher^  contra. 

RosB,  J. 

This  is  a  suit  in  equity  to  adjudge  a  deed  to  the  south 
88  feet  of  lots  13,  14  and  15,  block  80,  in  Schuyler,  to  be 
a  mortgage,  to  determine  by  an  accounting  the  amount 
due  defendants  from  plaintiff,  to  permit  him  to  redeem 
the  lots  from  the  lien  thus  created,  and  to  restore  the  legal 
title  to  him  upon  the  payment  of  his  indebtedness.  The 
Banking  House  of  F.  Folda,  defendant,  is  a  corporation 
engaged  in  the  banking  business  at  Schuyler,  and  defend- 
ant Folda  is  its  cashier,  manager  and  princii>al  stock- 
holder. In  the  petition  the  following  summarized  facts 
are  pleaded  in  detail:  Plaintiff  owed  defendant  |11,500 
on  a  promissory  note  dated  July  10, 1901,  due  in  five  years^ 
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and  bearing  interest  at  the  rate  of  7  per  cent,  per  annum. 
Being  engaged  in  improving  his  lots,  when  the  note  was 
executed,  he  arranged  with  defendants  to  furnish  him 
money  as  needed,  not  exceeding  J8,500,  in  addition  to  the 
note  described,  with  the  understanding  that  they  should 
collect  from  tenants  rents  amounting  to  J190  a  month  and 
apply  them  on  his  indebtedness.  Pursuant  to  that  arrange- 
ment defendants  furnished  him  at  various  times  between 
$1,500  and  $2,000.  Since  July  12, 1901,  they  have  collected 
the  rents,  but  have  failed  to  render  a  statement  showing 
tlie  amounts  received  by  them  or  the  balance  of  his  in- 
debtedness. Plaintiff  does  not  know  the  amount  of  such 
balance,  but  alleges  it  does  not  exceed  $12,500. 

Some  of  the  facts  pleaded  in  the  answer  may  be  briefly 
stated  as  follows :  In  addition  to  the  note  for  $11,500, 
dated  July  10,  1901,  plaintiff  was  then  indebted  to  de- 
fendants in  the  sum  of  $3,000  on  a  note  dated  December 
15,  1899,  and  bearing  interest  from  July  10,  1901,  at  the 
rate  of  8  per  cent.  i)er  annum.  On  the  latter  date  plaintiff 
and  wife,  by  warranty  deed  recorded  the  same  day,  con- 
veviHl  the  premises  to  Folda,  who  entered  into  a  written 
agreement  to  sell  the  property  to  plaintiff  for  $14,500. 
Pursuant  to  the  contract  of  sale,  plaintiff,  by  payment  of 
various  sums,  had  reduced  the  note  for  $11,500  to  $9,900 
December  4,  1902.  In  addition  to  the  two  notes  described, 
defendants  advanced  to  plaintiff  from  March  1,  1902, 
various  sums,  aggregating  with  interest  $2,356.65.  Plain- 
tiff owed  defendants  December  4,  1902,  $15,600,  composed 
of  the  following  items:  Balance  due  on  the  note  for  $11,- 
500,  .119,900;  note  dated  December  15,  1899,  $3,000,  and  in- 
terest thereon,  $343.35;  otlier  loans  $2,356.65.  December 
4, 1902,  ])laintiff  took  up  tlie  note  for  $11,500,  and  executed 
another  note  in  favor  of  Folda  for  $12,600,  bearing  interest 
at  the  rate  of  7  per  cent,  per  annum  and  payable  Decem- 
ber 31,  1902,  on  which  interest  was  paid  monthly  in  the 
sum  of  $73.50  until  July,  1904,  when  payments  ceased. 
Plaintiff  and  wife  verbally  agreed  with  defendants,  on  or 
about  July  1,  1904,  tlmt  the  contract  of  sale  should  be 
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canceled  and  that  plaiutitT  should  abandon  all  claims  to 
the  realty;  defendants  a^u:i'eeing  to  release  him  from  all 
of  his  obligati(ms  and  indebtedness  to  them,  to  pay  the 
taxes  for  1903,  and  to  release  his  home  from  the  lien  of  a 
mortgage  which  had  been  given  to  secure  his  note  for 
?3,000.  The  obligations  thus  assumed  were  performed  by 
defendants,  and  they  took  possession  of  the  premises  as 
oA\ners  August  15,  1904;  plaintiff  acquiescing  and  making 
no  objection  until  sometime  prior  to  May  8,  1910.  De- 
fendants sold  the  south  88  feet  of  lots  13  and  14  to  a  lodge 
of  the  Odd  Fellows,  and  transferred  the  title  and  posses- 
sion to  the  purchaser  October  4,  1904.  The  purchaser  has 
been  in  possession  as  owner  ever  since,  and  has  improved 
the  building  on  the  i)remises  at  an  expense  of  $8,000. 
Plaintiff  had  full  knowledge  of  the  facts  pleaded  in  the 
answer,  remained  silent  for  more  than  five  years,  asserted 
no  right  to  the  premises,  nor  made  any  claim  against  de- 
fendants in  the  meantime,  but  frequently  asserted  to 
Folda  and  others  that  lie  had  mid  the  lots  and  had  no  in- 
terest therein.  By  reasim  of  his  conduct  and  silence  he  is 
estopped  to  assert  any  claim  to  the  premises  or  to  demand 
from  defendants  an  accounting. 

In  a  reply  plaintiff  alleged  that  the  note  for  $3,000  had 
been  merged  in  the  note  for  $11,500,  and  denied  any  in- 
debtedness beyond  that  pleaded  in  his  petition.    Such  facts 
.  as  were  not  stated  in  the  petition  or  admitted  in  the  reply 
were  denied. 

Upon  a  trial  of  the  issues,  the  district  court  upheld  the 
sale  of  the  south  88  feet  of  lots  13  and  14  to  the  Odd  Fel- 
lows, credited  the  purchase  price  of  $12,000  on  the  in- 
debtedness of  plaintiff  to  defendants,  found  the  balance 
due  them  to  be  $3,661.52,  and  i)ermitted  him  to  redeem 
the  south  88  feet  of  lot  15  xipon  the  payment  of  that  sum. 
Defendants  have  appealed. 

It  is  asserted  that  the  decree  is  erroneous  for  the  reason 
that  plaintiff  by  an  oral  elei^tion  abandoned  and  lost  his 
right  to  redeem  the  premises.  In  this  connection  defend- 
ants invoke  the  rule  that,  where  grantee  is  in  possession  of 
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realty  under  a  mortgage  in  the  form  of  a  warranty  deed, 
the  grantor's  equity  of  redemption  may  be  defeated  by  a 
parol  settlement  or  by  an  oral  election  to  treat  the  con- 
veyance as  an  absolute  deed  instead  of  a  mortgage.  Stall 
V.  Jones,  47  Neb.  706.  The  loss  of  the  right  to  redeem 
under  such  circumstrjiceSj  however,  depends  upon  the 
proof  of  the  settlement  or  of  an  election  to  j:reat  the  deed 
as  an  absolute  conveyance.  In  the  present  case  it  is  con- 
ceded that  the  right  of  redemption  existed  under  a  deed 
absolute  in  form.  Plaintiff  admitted  that  he  offered  to 
allow  Folda  to  retain  the  fee  upon  cancelation  of  all  of  his 
indebtedness  to  defendants,  not  exceeding  |12,500,  and 
upon  the  payment  of  rbout  $7,000  to  other  creditors,  and 
testified  that  the  property  was  worth  $20,000.  He  also 
testified  that  Folda  agreed  to  these  terms,  but  failed  to 
keep  his  agreement  and  did  not  pay  the  other  creditors. 
In  his  relations  with  plaintiff  Folda  was  more  than  a  mere 
mortgagee.  He  had  lived  in  plaintiff's  family.  He  became 
a  brother-in  law  of  plaintiff.  He  was  a  trusted  adviser, 
looked  after  many  of  his  financial  and  business  transac- 
tions, collected  his  rents  and  applied  them  on  his  debts, 
and  kept  accounts  of  transactions  between  them.  Where 
a  verbal  election  to  abandon  the  right  to  redeem  is  invoked 
by  the  lienor  under  such  circumstances,  tlie  evidence  should 
be  more  convincing  than  that  upon  winch  defendant  relies. 
When  all  of  the  conditions  are  considered,  there  should 
not  be  a  finding  that  plaintiff  abandoned  his  right  to  re- 
deem or  that  the  parties  executed  an  oral  agreement  to 
that  effect. 

In  regard  to  the  accounting,  the  controverted  issue  be- 
tween the  parties  may  be  stated  in  this  form:  Was  the 
indebtedness  of  |3,000  included  in  the  later  note  for  $11,- 
500?  The  question  is  not  easy  to  answer.  The  evidence 
is  conflicting,  Tliougli  there  arc  two  abstracts,  the  entire 
bill  of  exee])tions  has  been  read  and  considered.  Accounts 
were  kei}t  under  the  direction  of  Folda,  and  they  corrobo- 
rate his  testimony  that  the  note  for  $3,000  was  not  included 
in  the  larger  one.     Plaintiff  trusted  Folda  and  did  not 
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keep  an  account  of  their  transactions.  Their  business  re- 
lations extended  over  a  number  of  years.  Plaintiff,  how- 
ever, kept  an  account  at  Folda's  bank,  and  in  a  few  in- 
stances checks  were  drawn  against  it  at  the  direction  of 
Folda  without  plaintiff's  knowledge.  Plaintiff  was  finan- 
cially embarrassed  and  could  not  direct  his  affairs  inde- 
pendently of  Folda.  Both  plaintiff  and  his  wife  testified 
that  the  indebtedness  of  |3,000  had  been  reduced  by  pay- 
ments, bnt  they  conld  not  give  the  amounts  nor  dates. 
They  testified  positively  that  Folda  had  said,  before  the 
larger  note  was  executed,  that  it  included  plaintiff's  entire 
indebtedness  to  defendants,  and  that  he  agreed  to  release 
the  mortgage  on  their  home.  Plaintiff  testified  that  after- 
ward Folda  did  not  claim  that  the  item  in  dispute  was 
unpaid  nor  make  any  demand  for  the  interest  thereon. 
Some  minor  circumstances  tend  to  corroborate  plaintiff. 
While  there  is  some  doubt  about  the  correctness  of  the 
finding  of  the  trial  court,  it  is  not  more  certain  that  the 
evidence  as  a  whole  requires  a  different  conclusion. 

Affibmibd. 

Babnbs,  Sbdgwick  and  Hambb,  JJ.,  not  sitting. 


Paxton  Irrigation  District,  appbllbh,  v.  John  H.  Con- 
way BT  AL.,  appellees;  HOWARD  MiLES  BT  AL.,  APPEL- 
LANTS. 

FiUED  Jim  26,  1913.    No.  17, 196. 

1.  S^itiity:  Jttbisdiction:  MuLTiPLicmr  of  Suits.  To  prevent  a  mul- 
tiplicity of  suits  against  an  Irrigation  district,  a  court  of  equity 
may  acquire  Jurisdiction  to  cancel  Toid  district  bonds  in  the  hands 
of  many  different  holders. 

S«  Waters:  Ibbigation  District  Boin>s:  Cancelation.  Void  bonds 
Ulegally  issued  by  officers  of  an  irrigation  district  to  pay  for 
excavating  a  canal  may  be  canceled  without  requiring  the  district 
to  pay  tlM  holders  ci  the  bonds  the  reasonable  value  of  services 
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performed,   where   the   contract   for   such    work   was   made    in 
violation  of  statute,  and  resulted  in  no  benefit  to  the  district. 


:    :     Validity.     Bonds  of   an   Irrigation   district   are 

void,  if  issued  in  violation  of  mandatory  legislation  that  they 
shall  be  signed  by  the  secretary  of  the  district,  that  the  seal  of 
the  district  shall  be  attached,  that  they  shall  be  paid  in  instal- 
ments maturing  at  difterent  times,  that  they  shall  be  numbered 
consecutively  as  Issued,  and  that  they  shall  bear  date  from  the 
time  of  their  issuance. 


4. :    :    :    RATmcATioN.    An  irrigation  district,  by 

paying  interest  on  void  bond^  with  taxes  levied  for  that  purpose, 
does  not  thereby  ratify  the  bonds  or  estop  Itself  from  assailing 
them  as  illegal. 

5. :  :  In  a  statutory  proceeding,  an  order  con- 
firming the  preliminary  steps  leading  up  to  the  execution  of 
bonds  of  an  Irrigation  district  does  not  affect  a  subsequent,  un- 
lawful negotiation  or  transfer  of  the  bonds. 

6.  :    ;    Bona  Pidb  Pubchasers.    A  person  who  negotiates 

for  the  purchase  of  bonds  executed  by  an  irrigation  district  and 
enters  into  a  contract  to  excavate  a  canal  in  exchange  for  such 
bonds  is  required  to  take  notice  of  the  statutes  governing  the 
district  and  of  the  limitations  of  Its  officers. 

Appbai.  from  the  district  court  for  Keith  counl^ :  Han- 
son M.  Grimes,  Judge.    Affirmed. 

Wilcow  d  Halliganj  A.  Muldoon  and  L.  E.  Roach,  for 
appellants. 

Hoagland  d  Eoagland  and  J.  G.  Beeler,  cantrtk 

Rose,  J. 

Plaintiff  was  organized  in  1895  as  an  irrigation  district 
to  make  a  canal  from  the  South  Platte  river  through  the 
lands  of  the  organizers  in  Lincoln  and  Keith  counties  for 
the  purpose  of  irrigation.  To  that  end  some  work  was  done, 
but  the  project  was  a  failure.  The  canal  was  never  com- 
pleted nor  used  to  carry  water  for  irrigation.  When  water 
was  needed,  the  river  was  generally  dry  at  the  point  of 
diversion.  Bonds  in  the  sum  of  ?100  each  were  executed 
by  the  district  July  1,  1896,  to  the  extent  of  |27,000. 
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At  an  election  held  July  11,  1905,  the  electors  of  the 
district  determined  to  dissolve  the  organization.  After- 
ward tlie  district  property  was  appraised  at  $111.  Cred- 
itors were  notified  by  publication  to  assert  their  claims. 
As  a  result,  demands  were  made  as  follows :  Warrants  and 
other  claims,  composed  of  27  items,  including  |13  earned 
by  P.  G.  Hoxie  as  appraiser,  |1,138.23 ;  judgment  in  favor 
of  Diana  Hawley,  |102.83;  irrigation  bonds  in  the  hands 
of  11  holders,  |6,300.  The  claimants  are  defendants.  The 
suit  is  one  in  equity  to  cancel  the  bonds,  the  warrants  and 
other  evidences  of  indebtedness  as  being  illegal  and  void, 
and  to  enjoin  the  enforcement  of  all  claims  against  the 
district.  Upon  a  trial  of  the  cause  the  court  below  allowed 
the  claim  of  the  appraiser  and  of  the  judgment  creditor, 
held  that  the  bonds,  the  warrants  and  other  claims  were 
illegal  and  void,  canceled  them,  and  enjoined  defendants 
from  attempting  to  collect  them  from  plaintiflf.  Three  de- 
fendants only  appeal,  claiming  to  be  innocent  holders  of 
the  bonds.  They  are  the  First  National  Bank  of  North 
Platte,  Daniel  Schurtz,  and  Howard  Miles. 

A  reversal  is  demanded  on  the  ground  that  plaintiff  had 
an  adequate  remedy  at  law,  which  defeated  jurisdiction  in 
equity  to  cancel  the  negotiable  bonds  held  by  appellants. 
The  decision  is  not  controlled  by  the  rule  invoked.  Plain- 
tiflf is  a  public  corporation  and  is  seeking  by  lawful  means 
to  end  an  unprofitable  existence.  Many  of  the  bonds  have 
never  passed  out  of  the  hands  of  the  oflRcers  of  the  district. 
If  th^  are  negotiable,  they  ought  to  be  destroyed  when  the 
district  is  dissolved.  Taxes  levied  against  the  lands  in  the 
district  will  be  affected  by  the  cancelation  of  the  bonds. 
Bonds  said  to  be  void  are  in  the  possession  of  different 
holders.  Warrants  and  claims  for  excavating  were  in  some 
instances  exchanged  for  bonds.  It  is  alleged  that  con- 
tracts for  work  on  the  canal  were  void,  and  that  bonds 
were  accepted  in  payment  for  such  work.  These  are  condi- 
tfoiis  under  which  equity  will  take  jurisdiction  to  prevent 
a  multiplicity  of  suits. 

The  next  point  argued  is  that  plaintiff,  in  any  event, 
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should  have  been  required  to  do  equity  by  paying  the  rea- 
sonable value  of  the  work  done  by  the  persons  to  whom 
bonds  had  been  delivered.  The  adverse  view  of  the  trial 
court  is  justified  on  several  grounds.  The  reasonable 
value  of  such  work  was  not  pleaded.  An  offer  by  Miles  to 
do  excavating  for  bonds  was  accepted.  This  method  of  in- 
curring an  indebtedness  was  not  then  authorized  by  the 
irrigation  law.  Miles  was  an  officer  of  the  district,  and 
his  contract  violated  the  statute,  providing  that  no  officer 
shall  be  interested  in  a  contract  awarded  by  the  board; 
that  the  amount  of  money  necessary  for  construction  work 
shall  be  estimated  in  advance;  that  the  cost  of  construc- 
tion shall  be  paid  wliolly  out  of  the  construction  fund; 
that  the  board  shall,  have  no  power  to  incur  an  indebted- 
ness in  excess  of  express  statutory  provisions.  Laws  1895, 
ch.  70.  The  bonds  themselves  made  direct  reference  to  the 
statute  containing  these  provisions.  Contractors  and  pur- 
chasers were  charged  with  notice  of  the  terms  of  the  law 
and  with  the  records  which  the  board  was  required  to 
keep.  It  is  undisputed  that  the  irrigation  district  re- 
ceived no  benefit  from  tlie  contracts  they  made.  It  was 
unable  to  sell  the  bonds  in  the  manner  provided  by  law, 
and  could  not  raise  the  money  to  complete  the  unused 
canal.  Tlie  district's  property  was  appraised  at  fill,  and 
the  appraisement  included  the  value  of  a  grader.  On  such 
a  record,  it  cannot  be  said  that  the  trial  court  erred  in  can- 
celing the  bonds,  if  they  were  void,  without  allowing  the 
holders  to  recover  the  reascmable  value  of  excavating. 

Were  the  bonds  void?  Plaintiff  insists  they  were 
issued  in  violation  of  the  statutory  provisions  that  they 
shall  be  "signed  by  the  president  and  secretary,"  and  that 
"the  seal  of  the  district  shall  be  attached  thereto."  Laws 
1895,  ch.  70,  sec.  13.  The  bonds  purport  on  their  face  to 
have  been  executed  July  1,  1896.  The  trial  court  prop- 
erly found  from  the  evidence  that  Elmer  P.  Mason  was 
secretary  at  that  time,  and  that  he  continued  to  be  such 
until  February  20,  1907.  The  bonds  do  not  bear  his  name 
as  secretary,  but  purport  to  have  been  signed  by  "B.  M. 
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Gilbert^*  as  secretary.  In  this  respect  they  did  not  there- 
fore comply  with  the  statute. 

There  was  also  a  finding  below  that  no  seal  had  been 
provided  for  the  district,  and  that  the  one  used  was  unau- 
thorized. This  finding  is  not  disproved  by  the  record.  An 
original  bond  was  submitted  to  the  trial  court,  while  the 
bill  of  exceptions  contains  a  copy^  only,  which  does  not 
bear  the  impression  of  a  seal. 

The  notice  and  call  for  the  special  election  at  which  the 
bonds  were  voted  proposed  the  issuance  of  bonds  to  ma- 
ture in  20  years,  though  the  statute  required  their  pay- 
ment in  instalments  maturing  at  different  times,  beginning 
in  11  years.    Laws  1895,  eh.  70,  sec.  13. 

Ratification  of  the  bonds  by  levying  and  collecting  taxes 
and  by  paying  interest  is  urged  as  an  objection  to  the 
injunction.  Taxes  were  levied  in  compliance  with  a  per- 
emptory mandamus  previously  issued  by  the  trial  judge 
who  presided  in  the  present  case.  The  validity  of  the 
bonds,  however,  was  not  decided  on  the  application  for  the 
writ,  and  it  is  a  well-settled  rule  that  a  public  corporation, 
by  paying  interest  on  void  bonds,  does  not  ratify  them  or 
estop  itself  from  assailing  them. 

Appellants  also  resisted  the  injunction  on  the  ground 
that  plaintiff  is  concluded  by  a  former  order  in  which  the 
district  court  confirmed  the  proceedings  leading  up  to  the 
execution  of  the  bonds.  The  order  invoked  confirmed  the 
proceedings  as  regular.  It  was  made  by  the  judge  who 
presided  in  the  present  case.  A  proceeding  to  confirm  tht» 
preliminary  steps  before  the  bonds  are  negotiated  is  au- 
thorized by  the  irrigation  law.  The  order,  hoAvever,  did 
not  affect  the  sale  and  delivery  of  the  bonds.  At  the  time 
they  were  delivered  the  statute  did  not  authorize  the  dis- 
trict to  dispose  of  them  in  the  manner  in  which  they  were 
procured  by  api)ellants,  but  provided:  "The  board  of  di- 
rectors, or  other  officers  of  the  district,  shall  have  no  power 
to  incur  any  debt  or  liability  whatever,  either  by  issuing 
bonds  or  otherwise,  in  excess  of  the  express  provisions  of 
this  act,  and  anv  debt  or  liabilitv  incurred  in  excess  of  such 
17 
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express  provisions  shall  be  and  remain  abs  )lutoly  void." 
In  acquiring  the  bonds  appellants  were  bound  by  this 
statute,  and  were  required  to  respect  the  limitfitiDns  of  tlie 
officers  of  the  irrigation  district 

The  record  does  not  show  that  appellants  were  innocent 
holders.  Miles  had  been  an  officer,  and  knew  the  circum- 
stances under  which  the  bonds  were  voted,  negotiated  and 
transferred.  Schurtz  acquired  bonds  in  the  sum  of  |500 
for  services  which  he  admits  did  not  exceed  }150  in  value. 
He  received  them  under  circumst^inces  which  should  have 
put  him  upon  inquiry.  The  First  National  Bank  transacted 
its  business  in  Lincoln  county,  and  was  not  only  reqnir(»fl 
to  know  the  provisions  of  the  statute,  but  was  charged  witli 
notice  of  the  public  records  which  the  officei*s  of  the  ir- 
rigation district  kept. 

The  findings  of  the  court  below  are  justified  by  the  evi- 
dence.   No  error  has  been  found,  and  tlie  judgment  is 


Affirmed. 


John  H.  Hartb,  appbllbe,  v.  Gustave  E.  Shukkbt, 
appellant. 

Pnjs)  June  26,  1913.    No.  17.282. 

1.  Landlord  and  Tenant:  Lease:    Forfeiture:    Estoppei..    A  land  lore? 

who,  for  seyeral  months,  failed  to  exercise  an  option  to  declare 
the  forfeiture  of  a  long-term  lease  for  nonpayment  of  past-due 
monthly  rentals,  while  the  tenant,  with  the  knowledge  and  con- 
sent of  the  landlord,  was  making  permanent  improvements  under 
his  lease  at  a  vast  expense,  may  he  estopped  to  exercise  such 
option  after  the  improvements  have  been  completed. 

2.  Mechanics'  Uens:    AfERGEK  of  Leasehold  in  Pee.     Though  a  me 

chanic's  lien,  when  filed,  attached  only  to  a  leasehold  estate,  it 
may  be  enforced  against  the  fee  also  after  the  leasehold  has  been 
merged  therein  by  the  acts  of  the  landlord. 

3, :  Indebtedness:  Insurance  Premiums.  The  statute  creat- 
ing the  right  to  a  mechanic's  lien  does  not  authorize  a  lien  for 
premiums  paid  by  a  contractor  for  liability  insurance. 
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Appeal  from  the  district  court  fop  Dougla»  county: 
Alexander  C.  Troup,  Judge.    Affirmed  us  modified. 

W.  H.  Herdman  and  Martin  Langdon^  for  appellant. 

Jf .  L.  Learned  and  Carl  E.  Herring,  contra. 

Rose,  J. 

This  is  an  action  to  foreclose  a  mechanic's  lien  for  |15,- 
113.08  on  a  lot  in  Omaha.  Under  a  contract  for  improve- 
ments, Harte,  the  plaintiff,  earned  #42,628.19  between 
November  6,  1907,  and  June  26,  1909.  He  received  #27,- 
515.11.    The  lien  is  for  the  remainder. 

When  Harte  commenced  work  there  was  on  the  lot  a 
two-story  brick  building  occupied  by  the  owner,  Gustave 
E.  Shukert,  and  his  tenants.  The  contract  for  the  im- 
l)rovements  was  made  by  Harte  and  Tolf  Hanson,  the  latter 
having  leased  the  premises  from  Shukert,  May  20,  1907, 
for  a  term  of  ten  years,  beginning  April  1, 1908,  the  agreed 
rental  being  f  102,000,  payable  monthly  in  advance  at.  the 
rate  of  $850  a  month  from  April  1, 1908.  Under  the  terms 
of  the  demise,  failure  to  pay  any  part  of  the  rent  when 
due  gave  Shukert  the  right,  at  his  option,  to  declare  the 
lease  at  an  end,  and  thereby  cancel  and  annul  it,  to  retake 
immediate  possession  of  the  premises,  and  to  remove  any 
person  occupying  the  same.  The  lease  also  provided :  "All 
the  improvements  to  said  premises  made  by  said  lessee 
shall  revert  to  the  owner  at  the  expiration  of  this  lease." 
With  the  consent  of  the  owner  and  the  otlier  occupants, 
Harte  began  to  make  i)ermanent  improvements  for  Hanson 
as  early  as  November  6, 1907,  and  continued  until  sums  in 
excess  of  f 70,000  had  been  expended  by  June  26,  1909, 
when  Hanson  became  insolvent.  He  had  not  paid  the  rents 
for  May,  June  and  July  of  that  year,  but  Harte  and  other 
creditors  paid  the  May  rent  July  21,  1909.  In  the  fed- 
eral court  rTnns,»n  was  adjudired  a  bnnkrnpt  Aiiirnst  3, 
1909,  and  (ind   S(  picmber  1,  1909.     The  ro.civer  of  the 


212  NEBRASKA  REPORTS.  [VOL,  94 


Harte  v.  Shukert 


bankrupt  estate  and  the  trustee  in  bankruptcy  held 
possession  of  the  demised  premises  from  July  31,  1909, 
until  September  30,  1909,  and  paid  the  monthly  rentals. 
Pursuant  to  a  void  order  of  the  bankruptcy  court,  the 
trustee  surrendered  the  leasehold  estate  to  Shukert,  Sep- 
tember 30,  1909,  and  he  has  been  in  possession  of  the 
premises  ever  since.  Shukert  and  his  wife,  his  tenants^  the 
trustee  in  bankruptcy  and  the  administratrix  of  the  estate 
of  the  deceased  Hanson  are  defendants  herein.  The  de- 
fense of  Shukert  is  that  the  Harte  lien  attached  only  to  the 
leasehold  interest  of  Hanson;  that  Shukert  exercised  his 
option  to  terminate  the  lease  for  nonpayment  of  rentals 
due;  that  the  lien  expired  with  the  lease;  and  that  the  im- 
provements made  by  Hanson  became  the  property  of 
Shukert.  The  trial  court  found  that  there  had  been  no 
effective  forfeiture  of  the  lease,  and  that  the  leasehold 
estate  had  been  merged  in  the  fee,  and  rendered  a  decree 
of  foreclosure  in  favor  of  Harte  for  the  full  amount  of  his 
claim.    Shukert  has  appealed. 

The  finding  that  the  lease  had  not  been  forfeited  or  ter- 
minated for  nonpayment  of  rentals  is  challenged  as  er- 
roneous. On  tlie  first  day  of  each  of  the  months  of  May, 
June  and  July,  1909,  Sliukert  made  a  demand  for  the 
amount  due  and  unpaid.  He  asserts  that  he  notified  Han- 
son in  writing  July  31, 1909,  to  vacate  the  premises  within 
three  days,  and  that  service  was  made  by  leaving  the 
notice  at  Hanson's  usual  place  of  residence.  It  is  argued 
that  the  demands  and  notice  mentioned,  in  connection  with 
the  defaults  of  Hanson,  amounted  to  an  exercise  of  Shu- 
kert's  option  to  declare  the  lease  at  an  end  and  to  retake 
possession  of  the  premises.  By  undisputed  facts  Shukert, 
on  principles  of  justice  and  equity,  is  estopped  to  assert 
against  Harte  the  forfeiture  of  the  lease.  Harte  made  the 
improvements  under  the  direction  of  Hanson.  They  were 
made  on  a  scale  so  expensive  as  to  indicate  tliat  they  never 
would  have  been  undertaken  except  in  ccmtemplation  of 
their  use  by  the  lessee  during  the  term  fixed  by  the  lease. 
This  was  understood  by  the  partiea    Shukert  knew  what 
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was  being  done  on  the  premises  by  Hanson  and  Harte,  and 
observed  the  progress  made  by  them  in  improving  his 
property.  Months  before  Hanson  began  to  remodel  the 
building,  Shukert  knew  of  his  tenant's  intention  to  im- 
prove it  in  a  manner  requiring  the  outlay  of  large  sums  of 
money.  He  stood  by  for  more  tlian  a  year  and  saw  im- 
provements made  at  the  rate  of  thousands  of  dollars  a 
month  until  the  aggregate  exceeded  |70,000.  He  knew 
Harte's  connection  with  the  work,  and  during  a  portion  of 
the  time  visited  the  jiremises  daily.  For  the  entire  period 
covered  by  these  expenditures,  no  rent  was  ever  paid  when 
due.  While  the  property  was  being  improved,  Slnikert  did 
not  exact  jxayment  of  the  monthly  rentals  according  to  the 
terms  of  the  lease  or  attempt  to  exercise  his  option  to  can 
eel  it.  Had  he  done  so,  the  situation  of  Hanson  and  Harte 
would  have  been  changed.  In  that  event  their  improve- 
ments and  expenses  would  have  been  stopped  at  the  end  of 
the  first  month  of  the  term.  Instead  of  exercising  his 
oi>tion,  he  accepted  the  rent  for  each  month  after  the  timi^ 
when  it  should  have  been  paid  and  permitted  the  work  of 
improvement  to  proceed.  He  knew  of  Harte's  right  to  a 
mechanic's  lien.  He  was  charged  with  notice  of  the  lieu 
when  filed.  He  knew  it  bound  the  leasehold  estate  of  Han- 
son. He  waived  his  right  to  exercise  his  option  during  the 
time  his  property  was  being  improved;  but,  when  the  work 
of  improvement  ceased,  he  attempted  to  declare  a  forfeiture 
of  the  lease  and  to  take  possession  of  the  improvements  as 
his  own  property  without  discharging  the  lien  of  Harte. 
This  is  not  the  ordinary  case  of  the  forfeiture  of  a  leas(^ 
for  a  default  in  payment  of  rent,  where  the  tenant  makes 
no  improvement^^  but  uses  the  landlord's  property  alon(\ 
In  the  present  case  the  right  to  use  permanent  and  valu- 
able improvements  made  by  the  tenant  with  the  consent  of 
the  landlord  is  involved.  The  distinction  is  stated  in 
O'Connor  v,  Timmcrmnnn,  85  Neb.  422,  24  L.  R.  A.  n.  s. 
1063.  The  opinion  in  that  case  contains  this  language: 
"There  is  a  class  of  cases  holding  that  one  having  the  right 
to  declare  a  forfeiture,  who  does  not  declare  it  when  he  is 
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cntitletl  to  do  so,  waives  the  rightj  but  tins  rests  upon  the 
^rnuiud  of  t^8toppeL  In  sucli  cases  tlie  lessee  has  usually 
iiu  iiiTfd  lar*i:e  expend] turew  or  made  valuable  !iupri>ye- 
nieiits  believing  thatj  by  the  landlord  failing  to  assert  t!ie 
right  of  forfeiture  after  breach  of  eonditioUj  it  would  nut 
he  a^sserted/" 

In  the  present  ease  facts  creating  an  estopx>el  whirh 
prevents  8hukert  from  asserting,  as  tigninst  Harte,  that 
the  option  to  declare  the  lease  at  an  end  had  been  exercised 
are  clearly  established  by  undisputed  evidence. 

It  is  fnrtlier  argued  that  the  decree  is  erroneous  because 
it  permits  the  fee  to  be  sold  to  satisfy  Harte's  lien,  which 
attached  only  to  the  lefisehold  of  Hanson.  There  were  two 
estates,  the  fee  and  the  leasehold.  That  Bhukert  owns  the 
fee  is  untpu^stioned*  After  lie  assumed  to  forfeit  the  lease, 
he  took  p(»ssession  of  the  demisted  premises  and  of  all  the 
improvements  made  by  Hanson  and  Harte,  and  ever  since 
has  nsi^d  both  estates  as  his  own  priiperty.  He  remodeled 
the  improved  building  at  a  cost  of  $15,000.  and  leased 
different  paits  of  it  ti^  different  persons.  He  has  not  kept 
the  estates  separate,  and  for  the  purposes  of  the  lien  has 
luerged  the  leasehold  in  the  fee. 

Another  argument  is  directed  to  the  point  that  an  item 
nf  f305,20  for  premiums  on  liability  insurance  was  errn- 
neonsly  included  in  the  decree,  A  mechanic's  lien  is  a 
?<tatutory  one.  The  statute  does  not  authorize  a  lien  for 
liability  insurance.  Harte,  therefore,  is  not  entitled  to  a 
lien  for  this  item.  The  case  being  here  f*>r  trial  r/r  uor'^y, 
the  error  will  be  c^UTeeted,  but  the  correction  will  not  bi* 
;d lowed  tn  afTect  the  costs,  since  it  does  not  appear  frrjm 
the  al>s tract  that  the  objection  now  made  was  sinvifically 
dii-erted  to  the  attention  of  tlie  trial  court.  The  Item  fvjr 
liability  insurance  is  therefore  stricken  from  the  decree, 
and  as  thus  modified  it  is  affirmed. 

Affirmed  as  i^iomFTKn. 
BarneSj  Fawcett  and  FIameRj  JJ.^  not  sitting. 
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Stobz  Brewing  Company,  appellee,  v.  John  Skibving, 

appellant. 

Filed  Junk  26,  1913.    No.  17,320. 

Bills  and  Notes:  Defenses:    Gaming.    Record  examined,  and  the  case 
held  to  be  ruled  by  Bmith  v.  Oolumhua  State  Bank,  9  Neb.  81. 

Appeal  from  the  district  court  for  Holt  county :  Jambs 
J.  Habbington,  Judge.    Affirmed. 

L.  O.  Chapma/n^  for  appellant 

Richard  8.  Horton  and  J.  A.  Donohoe,  contra. 

Fawcett,  J. 

From  a  judgment  of  the  district  court  for  Holt  county, 
in  favor  of  plaintiflF,  for  the  sum  of  two  promissory  notes, 
with  interest  and  costs,  defendant  appeals. 

The  petition  alleges  that  the  notes  in  suit  were  executed 
and  delivered  by  defendant  to  one  Stanton;  that  before 
maturity  and  for  a  valuable  consideration  they  were  sold 
and  delivered  by  Stanton  to  plaintiff.  The  answer  admits 
the  execution  of  the  notes,  denies  all  other  allegations  in 
the  petition,  and  alleges  affirmatively  that  defendant  re- 
ceived no  consideration  for  the  execution  and  delivery  of 
the  notes;  that  Stanton  was  engaged  in  the  saloon  busi- 
ness and  in  connection  therewith  conducted  a  gambling 
house;  that  about  March  1,  1904,  defendant,  in  Stanton^s 
place,  engaged  in  gambling  and  lost  large  sums  of  money ; 
that  the  promissory  notes  sued  upon  were  given  to  Stan- 
ton in  settlement  of  such  loss ;  that  there  was  no  other  or 
further  consideration  for  said  notes ;  that  by  reason  thereof 
the  title  to  the  notes  did  not  pass  from  defendant  to  Stan- 
ton, and  that  the  notes  are  the  individual  property  at  the 
present  time  of  defendant;  that  plaintiff  has  no  title  what- 
ever in  the  notes  and  no  standing  to  maintain  an  action 
thereon. 

It  will  be  observed  that  the  gambling  debt,  if  such  it  may 
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be  termed,  was  incurred  by  defendant  on  or  about  March 
1,  1904,  while  the  notes  were  not  given  until  the  14th  of 
the  next  month.  Th^e  is  no  provision  in  our  statute  mak- 
ing a  note,  given  under  such  circumstances,  void.  The 
wording  of  the  statute  is  that  any  person  wlio  shall  lose 
any  property  or  money  in  a  gambling  house,  the  wife  or 
guardian  of  such  person,  his  heirs,  legal  representatives 
or  creditors,  shall  have  the  right  to  recover  the  money  or 
the  amount  thereof,  or  the  property  or  the  value  thereof, 
in  a  civil  action,  and  may  sue  all  i)er8ons  participating  in 
the  game,  and  may  join  the  keeper  of  the  gambling  house 
in  the  same  action,  "who  shall  be  jointly  and  severally 
liable  for  any  money  or  property  lost  in  any  game  or 
through  any  gambling  device  of  any  kind,  and  no  title 
shall  pass  to  said  property  or  money."  Criminal  code, 
sec.  214.  This  language  comes  far  short  of  declaring  a 
promissory  note,  subsequently  given  to  settle  a  gambling 
loss,  void.  That  such  note  woulcl  be  voidable  in  the  hands 
of  the  original  payee  may  be  conceded,  but  the  note  being 
negotiable  in  character,  and  having  been  assigned  for 
value  before  maturity  to  an  innocent  purchaser,  the  rule 
cannot  be  extended  to  such  a  case.  That  the  plaintiflf  in 
this  case  is  a  bona  fide  holder  for  value  of  the  notes  is 
established  by  the  stipulation  of  the  parties-upon  the  trial. 
The  third  paragraph  of  the  stipulation  reads:  "That  the 
plaintiff,  before  the  maturity  of  said  notes,  and  for  a  valid 
consideration,  purchased  said  notes  of  the  payee,  A.  A. 
Stanton,  without  any  knowledge  or  information  of  the 
consideration  for  which  they  were  given,  and  that  plaintiflf 
is  an  innocent  purchaser  for  value  of  both  of  said  notes 
before  maturity." 

Extended  consideration  of  this  case  is  not  necessary. 
It  is  ruled  by  Smith  v.  Columbus  State  Bmiky  9  Neb.  31. 
Upon  the  authority  of  that  case,  the  judgment  of  the  dis- 
trict court  is 

Affirmed. 

BosB,  Sedgwick  and  Hameb,  J  J.,  not  sitting. 
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George  D.  Follmeu,  appellee,  v.  State  op  Nebraska, 

appellant. 

Pn.BD  JUNB  26,  1913.    No.  16,931. 

I  "L  CourtB:  Pt^eadtng:  Demurrer:  Law  of  the  Case.    The  ruling  of  one 

\  judge  of  the  district  court  upon  a  general  demurrer  to  the  petl- 

tltlon  Is  not  conclusive  upon  another  judge  of  the  same  court 
j  who  afterwards  tried  the  case.     If  the  demurrer  Is  erroneously 

I  sustained,  the  error  may  be  corrected  at  a  subsequent  term  If  the 

case  has  not  been  finally  disposed  of  at  the  prior  term. 

2.  Constitutional  Law:  State  Officers:  Employment  of  Attorney. 
That  part  of  section  4778,  Ann.  St.  1911,  which  authorizes  the 
chief  officer  of  a  department  or  Institution  to  retain  and  employ  a 
competent  attorney  In  cases  of  Importance  or  difficulty  does  not 
conflict  with  section  1,  art  II  of  the  constitution,  and  requires 
such  officer  to  use  a  reasonable  discretion  In  determining  the 
necessity  of  such  employment 

3.  Statutes:  Construction:  "Chief  Officer."  The  singular  number 
often  includes  the  plural  In  the  construction  of  statutes,  and  gen- 
erally when  the  manifest  Intention  of  the  legislature  requires  It. 
"Chief  officer,"  as  used  In  section  4778,  Ann.  St  1911,  Is  so  con- 
strued. 

4.  Attorney  Gteneral:  Advisbb  of  State  Officers.  The  attorney  gen- 
eral Is  the  9Lttornej  for  the  state,  and  the  officers  who  by  the 
constitution  and  laws  are  given  charge  of  the  affairs  of  the 
state  may  call  upon  him  for  advice  upon  questions  of  law  which 
arise  In  the  discharge  of  their  duties. 

5.  State  Board  of  Educational  Lands  and  Funds:  Employment  of 
Attorney.  There  Is  no  chief  officer  of  the  board  of  educational 
lands  and  funds  within  the  meaning  of  section  4778,  Ann.  St. 
1911.  The  board  acts  by  a  majority  of  Its  members.  The  com- 
missioner of  public  lands  and  buildings  is  by  the  constitution 
made  a  member  of  the  board,  but  the  legislature  Is  given  power 
to  prescribe  by  statute  the  manner  of  the  general  management 
of  the  business  of  the  board.  Many  special  duties  are  by  statute 
devolved  upon  the  commissioner  of  public  lands  and  buildings, 
but  the  employment  of  a  competent  attorney  in  special  cases  re- 
lating to  the  duties  of  the  board  Is  lodged  with  the  board  Itself. 

f. :   :   Rattficatton.    If  the  commissioner  of  public  lands 

and  buildings,  as  a  member  of  the  board  of  educational  lands 
and  funds,  employs  a  competent  attorney  in  a  case  of  Importance 
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and  difficulty  relating  to  the  c'  :)artment  of  educational  lands  and 
funds,  and  such  attorney,  with  the  knowledge  and  acquiescence 
of  a  majority  of  the  board,  renders  valuable  senrlces  which  are 
received  and  acted  upon  by  the  board  without  objection  to  the 
employment  of  such  attorney,  and  the  legislature,  after  being 
informed  as  to  the  transaction,  authorizes  suit  to  be  Instituted 
against  the  state  upon  a  claim  for  the  value  of  such  services.  In 
such  suit  the  fact  that  the  attorney  was  not  formally  employed 
by  the  board  is  immaterial. 

7.  Action:  Motion  to  Dismiss:  Real  Party  in  Interest.  The  legis- 
lature, with  full  knowledge  of  the  circumstances,  by  Joint  resolu- 
tion authorized  the  plaintiff  to  prosecute  this  action  against  the 
state  to  recover  the  value  of  legal  services  rendered  by  a  com- 
petent attorney  at  law  who  had  been  employed  by  the  plaintiff, 
while  commissioner  of  public  lands  and  buildings.  In  cases  of 
importance  and  difficulty  relating  to  the  department  of  the  board 
of  educational  lands  and  funds.  Thereupon  the  attorney  as- 
signed his  claim  for  such  services  to  plaintiff.  Held,  That  plain- 
tiff's action  should  not  be  dismissed  on  the  ground  that  he  Is  not 
the  real  party  in  interest,  and  the  admission  of  the  attorney  that 
he  did  not  intend  to  enforce  his  claim  against  the  plaintiff  unless 
plaintiff  was  remunerated. by  the  state  will  not  defeat  this  acticA. 

Appkal  from  the  district  court  for  Lancaster  counly: 
Albert  eT.  Cornish,  Judge.    Affirmed  on  condition. 

Orant  (}.  Martin,  Attorney  General^  for  appellant 

T.  J.  Doyle  and  G.  L.  De  Lacy,  contra. 

Sedgwick,  J. 

The  plaintiflF  was  commissioner  of  public  lands  and 
buildings  during  the  years  1901  to  1904,  inclusive.  He 
alleges  that  during  that  time  as  commissioner  he  employed 
one  Edwin  eT.  Murfin,  a  practicing  attorney  at  law  in  the 
state  of  Nebraska,  to  represent  the  interests  of  the  state 
and  the  board  of  educational  lands  and  funds  in  matters 
pertaining  to  the  public  school  lands  of  the  state,  and 
that  the  legislature  of  the  state  duly  authorized  the  plain- 
tiff to  prosecute  this  action  against  the  state.  The  trial 
in  the  district  court  for  Lancaster  county  resulted  In  a 
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judgment  in  favor  of  the  plaintiff,  and  the  defendant  has 
appealed. 

1.  It  appears  that  the  defendant  filed  a  general  de- 
mnrrer  to  the  petition,  which  was  sustained  by  the  dis- 
trict court.  Afterwards  the  plaintiff  filed  a  motion  to 
set  aside  the  ruling  upon  the  demurrer,  and  also  filed  an 
amended  petition.  The  motion  was  sustained  and  the 
amended  petition  held  sufficient.  The  defendant  now 
contends  that  the  first  ruling  upon  the  demurrer  became 
the  law  of  the  case,  and  that  it  was  error  to  set  the  same 
aside  and  admit  evidence  under  the  amended  petition.  It 
seems  to  be  conceded  that  the  district  court  has  control  of 
its  own  judgments  and  orders  during  the  term  of  the 
court  at  which  they  were  made,  but  the  contention  is  that 
after  the  term  of  court  at  which  tlie  order  is  made  it 
becomes  final.  Marvin  v.  Welder^  31  Neb.  774,  is  cited  as 
authority  for  this  position,  and  perhaps  some  of  the  lan- 
guage there  used  might  suggest  such  a  conclusion,  but 
that  case  has  been  twice  overruled  by  this  court,  in  Perry  v. 
Baker,  61  Neb.  841,  and  in  Tiermm  v.  Miller  &  Leith,  69 
Neb.  764. 

2.  The  next  contention  is  that  section  4778,  Ann.  St. 
1911,  is  unconjstitutional  and  void  so  far  as  it  authorizes 
the  governor  or  chief  officer  of  a  department  or  institution 
to  employ  an  attorney  to  appear  on  behalf  of  the  state. 
Section  1,  art.  II  of  the  constitution,  provides:  "The 
powers  of  the  government  of  this  state  are  divided  into 
three  distinct  departments,  the  legislative,  executive,  and 
judicial,  and  no  person,  or  collection  of  persons,  being  one 
of  these  departments,  shall  exercise  any  i)ower  properly 
belonging  to  either  of  the  others,  except  as  hereinafter  ex- 
pressly directed  or  permitted."  It  is  said  that  under  this 
provision  of  the  constitution  the  attorney  general  is  the 
"head  or  chief  officer  of  the  law  department.  •  ♦  •  He 
is  the  law  officer  of  the  state,  whose  action  cannot  be  con- 
trolled by  the  state  board,"  and  that  the  said  section  4778 
is  a  direct  violation  of  that  constitutional  provision,  "in 
that  it  attempts  to  authorize  a  person  belonging  to  one 
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department  to  exercise  the  power  properly  belonging  to 
one  of  the  other  departments."  A  casual  reading  of  the 
section  quoted  will  show  that  it  cannot  be  so  applied.  It 
divides  the  iK)wer9  of  the  government  into  three  depart- 
ments, the  legislative,  executive  and  judicial,  and  provides 
that  the  officers  of  one  of  these  departments  shall  not  per- 
form tlie  duties  of  the  other  departments,  but,  of  course, 
has  no  application  to  a  distribution  of  duties  among  dif- 
ferent officers  of  the  executive  or  administrative  depart- 
ment of  the  state  government 

It  is  furtlier  contended  that  the  attorney  general  has 
entire  control  of  the  litigation  in  which  the  state  is  inter- 
ested by  virtue  of  the  provision  contained  in  the  first  part 
of  the  said  section  4778.  The  attorney  general  is,  gener- 
ally speaking,  the  attorney  for  the  state.  It  is  his  duty  to 
devote  hijS  time  and  energies  to  that  employment,  as  it  is 
the  duty  of  attorneys  generally  to  appear  and  defend  the 
rights  of  tlieir  clients  in  the  litigation  in  which  they  are 
employed.  He  is  given  executive  powers  in  regard  to 
various  matters  committed  to  his  care.  The  officers  who 
by  the  constitution  and  laws  are  given  charge  of  the  aflEairs 
of  the  state  will  continue  generally  to  control  them,  al- 
thougli  there  may  be  litigation  in  regard  to  them.  Those 
officers  are  authorized  by  this  section  of  the  statute  to 
employ  "a  competent  attorney"  in  cases  of  importance  or 
difficulty,  not  necessarily  as  assistants  of  the  attorney 
general,  but  an  attorney  with  the  general  powers  of  at- 
torneys at  law  for  the  matters  in  which  they  are  employed. 
It  is,  of  course,  for  these  officers  of  the  different  depart- 
ments and  institutions  to  determine  within  their  discre- 
tion whether  the  case  is  of  importance  or  difficulty  so  as 
to  justify  the  employment  of  counsel.  They  are  entitled 
to  the  opinion  and  advice  of  the  attorney  general  upon 
questions  of  law  relating  to  their  several  departments,  but 
they  arc  not  necessarily  controlled  by  that  advice  in  mat- 
ters especially  committed  to  their  care.  If  the  law  were 
otherwise,  any  executive  office  of  the  state  could  be  con- 
trolled by  the  opinion  of  the  attorney  general  specifying 
what  the  law  requires  to  be  done  in  that  office. 
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3.  It  is  next  contended  that  the  commissioner  of  public 
lands  and  buildings  is  not  the  "chief  officer  of  the  depart- 
ment or  institution  to  which"  this  litigation  related,  and 
so  was  not  authorized  to  employ  an  attorney.  The  com- 
missioner of  public  lands  and  buildings  is  a  constitutional 
officer.  His  duties,  however,  are  not  specifically  defined 
in  the  constitution;  and  the  constitution  also  establishes 
a  separate  board  for  the  sale,  leasing  and  general  manage- 
ment of  all  lands  and  funds  set  apart  for  educational  pur- 
poses, ^^n  such  manner  as  may  be  prescribed  by  law." 
Const.,  art.  VITT,  sec.  1.  The  legislature,  as  it  is  author- 
ized by  this  section  to  do,  has  provided  ff)r  tlie  organiza- 
tion of  the  board.  Ann.  St.  1909,  sec.  10357.  By  this 
statute  the  governor  is  made  chairman,  and  the  commis- 
sioner of  public  lands  and  buildings  secretary  of  the  board, 
but  it  appears  that  each  member  of  the  board,  which  con- 
rists  of  the  governor,  secretary  of  state,  treasurer,  attor- 
ney general,  and  commissioner  of  public  lands  and  build- 
ingsi,  has  equal  authority  in  the  management  of  the  school 
lands  and  funds.  It  seems  to  follow  that  there  is  no 
"chief  officer"  of  this  board  within  the  meaning  of  the 
.statute.  In  the  construction  of  the  criminal  code  "the 
singular  number  includes  the  plural"  (section  246),  and 
also  in. the  revenue  law  (Ann.  St.  1911,  sec.  10910).  The 
wording  of  section  4778  suggests  that  construction  here. 
Undoubtedly  the  section  should  be  construed  as  though 
it  read,  "the  governor  or  chief  officer  or  officers  of  the  de- 
tlepartment  or  institution,"  so  that  where  there  is  a  board 
istablished  by  law,  and  no  one  with  greater  power  in  the 
performance  of  tlie  work  of  the  board  tlian  another  has,  it 
should  require  a  majority  of  the  board  to  act  in  the  em- 
ployment of  an  attorney,  as  in  other  matters. 

4.  T^Hiile  the  plaintiff  held  the  office  of  commissioner  of 
public  lands  and  buildings,  a  controversy  arose  in  regard 
to  several  thousand  acres  of  land  in  Boyd  county.  These 
lands  had  been  selected  as  a  part  of  the  school  lands  of 
the  state,  but  settlei's  were  occupyino:  them  and  claiming 
them.    We  do  not  consider  it  necessary  to  state  in  detail 
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the  conditions  tliat  caused  this  controveray.  It  is  sufficienty 
for  the  purpose  of  indicating  the  questions  of  law  that  we 
think  are  involved,  to  say  that  the  lands  were  valuable, 
and  that  the  questions  involved  were  complicated  and- 
difficult,  and  were  affected  by  rulings  of  the  land  depart- 
ment of  the  government,  and  the  matter  was  in  litigation 
in  the  district  court  for  Boyd  county;  it  was  transferred 
to  the  federal  court  of  this  district,  and  afterwards  re- 
manded, and  was  twice  before  this  court. 

This  plaintiff  and  the  then  attorney  general  were  both 
by  virtue  of  their  respective  offices  members  of  the  board 
of  educational  l,ands  and  funds.  They  disagi'eed  seriously 
as  to  the  rights  of  the  state  in  the  matters  involved  and  bs 
to  the  proper  course  to  be  pursued  to  protect  those  right*. 
The  attorney  general  at  first  advised  that  the  lands  in 
question  be  relinquished  by  the  state  to  the  general  gov- 
ernment in  favor  of  the  settlers,  pursuant  to  an  act  of  the 
legislature  so  providing.  The  plaintiff  insisted  that  the 
act  of  the  legislature  in  question  was  unconstitutional; 
that  the  title  to  the  lands  had  become  vested  in  the  state, 
and  under  the  provisions  of  the  constitution  could  not  be 
alienated.  It  developed  afterwards  that  the  plaintiff  was 
right  in  this  contention.  The  attorney  general  changed 
his  opinion  upon  that  point,  and  insisted  that  his  first 
opinion  was  based  upon  an  incorrect  representation  of  the 
facts  made  by  the  plaintiff  himself.  It  is  unnecessary  to 
examine  the  cause  of  the  disagreement  between  these  two 
public  officers.  If  we  supi>ose  that  they  were  both  acting 
in  good  faith  with  a  single  purpose  of  protecting  the 
rights  of  the  state,  it  still  appears,  as  is  usual  in  such 
cases,  that  they  allowed  their  personal  controversy  to 
give  more  or  less  color  to  their  official  acts.  The  attorney 
general  was  by  virtue  of  his  office  a  member  of  the  board, 
and,  as  such,  had  equal  authority  with  the  other  members 
in  those  matters  which  the  law  committed  to  their  care. 
He  was  also  the  law  officer  of  the  state,  and,  as  such,  the 
members  of  the  board  were  entitled  to  his  advice  upon 
questions  of  law  affecting  their  power  and  duties.    Under 
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mch  circnmstances,  and  in  matters  of  so  much  impor- 
tance^  if  the  board  could  have  unanimously  agreed  to  em- 
ploy competent  counsel,  and  the  attorney  general  and  such 
counsel  could  have  repres^ited  the  board  in  liarmony  and 
to  the  satisfaction  of  all  the  members,  it  would  have  been 
in  the  interest  of  the  state.  The  plaintiflF,  not  satisfied 
with  the  advice  of  the  attorney  general,  submitted  the 
principal  question  involved  to  the  present  chief  justice  of 
this  court,  who  was  tlien  in  the  practice  of  law,  and  ob- 
tained his  written  opinion,  which  he  submitted  to  the 
board.  This  opinion  appears  to  have  justified  the  views 
of  the  plaintiff  as  to  the  legal  rights  of  the  state.  The 
l)oard  api)ears  to  have  accepted  this  opinion  with  approval, 
and  in  general  to  have  acted  upon  it.  The  plaintiff  also 
early  in  the  controversy  employed  Edwin  J.  Murfin,  a 
member  of  the  bar  of  this  state,  who  appears  to  have  made 
an  exhaustive  investigation  of  the  whole  controversy  and 
submitted  to  the  board  the  result  of  that  investigation.  The 
board  received  this  communication  and  availed  themselves 
of  the  information  there  contained.  Mr.  Murfin,  during 
the  whole  course  of  controversy  with  the  settlers,  coun- 
seled and  assisted  the  plaintiff  in  the  discharge  of  his 
duties  with  respect  to  the  matters  involved,  and  it  appears 
to  be  conceded  by  all  parties  that  the  amount  of  this 
claim  would  not  be  an  unreasonable  charge  for  the  work 
performed  by  him.  The  contention  is  that  the  plaintiff 
had  no  authority  in  law  to  employ  him  on  behalf  of  the 
state ;  that  he  was  never  employed  by  the  board,  who  alone 
had  siich  authority;  that,  the  attorney  general  being  the 
law  officer  of  the  state,  whose  duty  it  was  to  perform  this 
labor  without  compensation  other  than  his  salary,  the 
employment  of  Mr.  Murfin  was  wholly  unnecessary,  and 
that  for  these  reasons  he  is  not  entitled  to  compensation 
from  the  state.  At  a  meeting  of  the  board  in  September, 
1903,  while  the  litigation  was  pending  in  the  district  court 
for  Boyd  county,  and  in  the  absence  of  the  attorney 
general,  the  board  adopted  a  resolution  introduced  by 
Ctovemor  Mickey  instructing  this  plaintiff  "to  take  such 
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action  as  he  may  deem  proper  to  defend  the  interests  of 
the  state"  in  that  action  in  the  district  court.     This  ap- 
pears to  liave  been  construed  as  an  action  on  the  port  of 
the  board  determining  the  controversy  that  had  existed 
between  the  phiintiflf  and  the  attorney  general  in  favor  of 
tlie  plaintiff,  with  tlie  effect  of  taking  the  control  of  the 
matter  from  the  attorney  general  and  placing  it  in  the 
hands  of  this  i)laintiff.    On  the  following  day,  at  the  re- 
quest of  the  attorney  general,  Governor  Mickey  called  a 
meeting  of  the  board,  and  by  the  vote  of  three  to  two  "the 
action  of  the  board  of  educational  lands  and  funds  relative 
to  tlie  injunction  brought  against  the  commissioner  of 
public  lands  and  buildings  in  the  Boyd  county  land  case" 
was  reconsidered  and  the  action  rescinded.  This  appears  to 
have  left  th(»  controversy  between  these  two  officers  unde- 
termined, the  remaining  three  members  of  the  board  still 
being  in  doubt  in  regard  to  their  duty  in  the  matter,  and 
the  situation  continued  as  before;  the  attorney  general 
assuming  to  control  the  litigation  as  the  law  officer  of  the 
state,  and  the  counsel  employed  by  the  commission  of 
public  lands  and  buildings  attempting  to  represent  that 
official,  as  the  chief  officer  of  the  department,  in  the  litiga- 
tion.   The  court  appears  to  have  recognized  the  authority 
of  the  attorney  general,  but  so  far  as  pointed  out  in  the 
brief,  or  as  we  have  observed,  the  question  as  to  the  neces- 
sity of  the  employment  of  Mr.  Murfin  was  not  directly  pre- 
sented to,  nor  determined  by,  the  courts  in  the  progress 
of  this  litigation,  nor  have  we  discovered  in  this  record 
that  at  any  time  the  board  of  educational  lands  and  funds 
repudiated  the  services  of  Mr.  Murfin  or  expressed  its  dis- 
approval of  his  employment.    In  the  exhaustive  and  able 
brief  of  the  state  our  attention  is  not  called  to  any  portion 
of  the  record  showing  such  action  by  the  board  or  by  the 
courts.    The  board  knew  of  his  employment;  they  accepted 
the  services  he  was  rendering.     Mr.  Mui-fin's  complete 
analysis  of  the  situation,  including  the  rulings  of  the  land 
department  of  the  government  and  the  facts  upon  which 
the  settlers  on  the  lands  based  their  claims,  and  a  com- 
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prehensive  brief  of  the  questions  of  law  involved  and  cita- 
tions of  the  authorities  upon  those  questions,  were  pre- 
sumably of  assistance  to  the  attorney  general  himself,  as 
well  as  to  the  other  members  of  the  board.  If  this  contro- 
versy were  between  private  individuals,  the  party  accept- 
ing such  service  would  be,  not  only  morally,  but  l^ally, 
bound  to  comi)ensate  them.  The  joint  resolution  of  the 
two  houses  of  the  legislature  authorizing  the  plaintiff  to 
bring  this  action  against  the  state  was  presumably  for  the 
purpose  of  ascertaining  whether  the  state  has  received 
benefit  from  the  services  procured  by  the  plaintiff  which 
would,  as  between  private  persons,  create  a  legal  liability, 
and  we  think  such  liability  exists  in  this  case. 

5.  It  is  said  that  as  Mr.  Miirfin  rendered  the  services  in 
this  case,  and  if  any  one  is  entitled  to  the  compensation 
therefor,  he  is  the  real  party  in  interest,  and  this  action 
cannot  therefore  be  maintained  in  the  name  of  this  plain- 
tiff. It  api)ears  from  the  record  that,  before  this  action 
of  the  legislature,  this  plaintiff  made  a  detailed  report  to 
the  legislature  of  the  whole  transaction,  showing  that  he, 
as  commissioner  of  public  lands  and  buildings,  had  em- 
ployed Mr.  Murfin,  and  that  the  services  were  rendered  by 
Mr.  Murfin,  and  upon  that  report  the  legislature  author- 
ized this  plaintiff  to  bring  an  action  against  the  state  t) 
determine  the  matter.  Thereui)on,  Mr.  Murfin  made  a 
formal  assignment  of  his  claim  against  the  state  to  thid 
plaintiff.  The  petition  alleges  the  resolution  of  the  legis- 
lature, and  the  assignment  of  the  claim  to  the  plaintiff. 
Mr.  Murfin  testified  that  he  was  employed  by  the  plaintiff; 
that  he  expected  his  comi)ensation  to  come  from  the  state ; 
and  that,  while  he  insisted  that  the  plaintiff  was  liable 
to  him  for  the  amount  of  his  claim,  he  did  not  intend  to 
assert  his  claim  against  the  plaintiff  unless  the  state  would 
remunerate  the  plaintiff,  and  that  he  had  so  informed  the 
plaintiff.  It  is  insisted  that  this  testimony  shows  that  the 
interest  of  the  plaintiff  in  the  case  is  colorable  only,  and 
that  he  is  not  the  real  party  in  interest.  If  it  appeared 
that  Mr.  Murfin  had  released  the  plaintiff  from  all  liability 
18 
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action  as  Iw  may  deem  proper  to  defend  the  interests  of 
the  state"  in  that  action  in  the  district  court.    This  ap- 
pears U)  have  been  construed  as  an  action  on  the  port  of 
the  board  determining  the  controversy  that  had  existed 
between  the  i)laintiff  and  the  attorney  general  in  favor  of 
the  plaintifl*,  with  the  effect  of  taking  the  control  of  the 
matter  from  the  attorney  general  and  placing  it  in  the 
hands  of  this  i)hiintiff.    On  the  following  day,  at  the  re- 
quest of  the  attorney  general,  Governor  Mickey  called  a 
meeting  of  the  board,  and  by  the  vote  of  three  to  two  "the 
action  of  the  board  of  educational  lands  and  funds  relative 
to  tlie  injunction  brought  against  tlie  commissioner  of 
public  lands  and  buildings  in  the  Boyd  county  land  case" 
was  reconsid('r(*d  and  the  action  rescinded.  This  appears  to 
have  left  th(»  controversy  between  these  two  officers  unde- 
termined, the  remaining  three  members  of  the  board  still 
being  in  doubt  in  regard  to  their  duty  in  the  matter,  and 
the  situation  continued  as  before;  the  attorney  general 
assuming  to  control  the  litigation  as  the  law  officer  of  the 
state,  and  the  counsel  employed  by  the  commission  of 
public  lands  and  buildings  attempting  to  represent  that 
official,  as  the  chief  officer  of  the  department,  in  the  litiga- 
tion.   The  court  appears  to  have  recognized  the  authority 
of  the  attorney  general,  but  so  far  as  pointed  out  in  the 
brief,  or  as  we  have  observed,  the  question  as  to  the  neces- 
sity of  the  employment  of  Mr.  Murfin  was  not  directly  pre- 
sented to,  nor  determined  by,  the  courts  in  the  progress 
of  this  litigation,  nor  have  we  discovered  in  this  record 
that  at  any  time  the  board  of  educational  lands  and  funds 
repudiated  the  services  of  Mr.  Murfin  or  expressed  its  dis- 
approval of  his  employment.    In  the  exhaustive  aod  able 
brief  of  the  state  our  attention  is  not  called  to  any  portion 
of  the  record  showing  such  action  by  the  board  or  by  the 
courts.    The  board  knew  of  his  employment;  they  accepted 
the  servicer  he  was  rendering.     Mr.  IMurfin's  complete 
analysis  of  the  situation,  including  the  rulings  of  the  land 
department  of  the  government  and  the  facts  upon  which 
the  settlers  on  the  lands  based  their  claims,  and  a  com- 
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Itfehensive  brief  of  the  questions  of  law  involved  and  cita- 
tions of  the  authorities  upon  those  questions,  were  pre- 
sumably of  assistance  to  the  attorney  general  himself,  as 
well  as  to  the  other  members  of  the  board.  If  this  contro- 
versy were  between  private  individuals,  the  party  accept- 
ing such  service  would  be,  not  only  morally,  but  legally, 
bound  to  compensate  them.  The  joint  resolution  of  the 
two  houses  of  the  legislature  authorizing  the  plaintiff  to 
bring  this  action  against  the  state  was  presumably  for  the 
purpose  of  ascertaining  whether  the  state  has  received 
benefit  from  the  services  procured  by  the  plaintiff  which 
would,  as  between  private  persons,  create  a  legal  liability, 
and  we  think  such  liability  exists  in  this  case. 

5.  It  is  said  that  as  Mr.  Miirfin  rendered  the  services  in 
this  ease,  and  if  any  one  is  entitled  to  the  compensation 
therefor,  he  is  the  real  party  in  interest,  and  this  action 
cannot  therefore  be  maintained  in  the  name  of  this  plain- 
tiff.   It  appears  from  the  record  that,  before  this  action 
of  the  legislature,  this  plaintiff  made  a  detailed  report  to 
the  legislature  of  the  whole  transaction,  showing  that  he, 
as  commissioner  of  public  lands  and  buildings,  had  em- 
ployed Mr.  Murfin,  and  that  the  services  were  rendered  by 
Mr.  Murfin,  and  upon  that  report  the  legislature  autlior- 
ized  this  plaintiff  to  bring  an  action  against  the  state  t'» 
determine  the  matter.     Thereupon,  Mr.  Murfin  made  n 
formal  assignment  of  his  claim  against  the  state  to  thif? 
plaintiff.    The  petition  alleges  the  resolution  of  the  logis 
lature,  and  the  assignment  of  the  claim  to  the  plaintiiT. 
Mr.  Murfin  testified  that  he  was  employed  by  the  ])laintiff ; 
that  he  expected  his  compensation  to  come  from  the  state; 
and  that,  while  he  insisted  that  the  plaintiff  was  liable 
to  him  for  the  amount  of  his  claim,  he  did  not  intend  to 
assert  his  claim  against  the  plaintiff  unless  the  state  would 
remunerate  the  plaintiff,  and  that  he  had  so  informed  the 
plaintiff.    It  is  insisted  that  this  testimony  shows  tliat  the 
interest  of  the  plaintiff  in  the  case  is  colorable  only,  and 
that  he  is  not  the  real  party  in  interest.     If  it  appeared 
that  Mr.  Murfin  had  released  the  plaintiff  from  all  liability 
18 
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upon  consideration  that  the  plaintiff  should  pay  to  him 
whatever  he  might  recover  from  the  state,  tiiere  would 
be  force  in  tliis  objection,  under  the  decision  in  Hoagland 
i\  Van  Etten^  22  Neb.  681.  But,  so  far  as  this  evidence 
shows,  the  liability  of  the  plaintiff  to  Mr.  Murfin  still 
exists.  Mr.  Murfln's  statement^  after  the  services  ware 
rendered,  that  he  would  not  enforce  his  claim  against  the 
plaintiff  unless  the  plaintiff  was  remunerated  by  the  state 
was  wholly  without  consideration.  Since  the  legislature 
has  authorized  this  claim  to  be  prosecuted  in  the  name  of 
this  plaintiff,  and  Mr.  Murfin  has  assigned  his  claim  to 
the  plaintiff,  so  that  the  result  of  this  litigation  will  be  a 
complete  bar,  we  think  the  objection  that  the  plaintiff  is 
not  the  real  party  in  interest  should  not  be  allowed  to  de- 
feat this  claim. 

The  jury  found  the  amount  of  plaintiff'is  claim  to  be 
$1,100,  and  upon  this  they  compute  interest  from  Febru- 
ary 28,  1905,  $404.04,  making  the  amount  of  the  verdict, 
$1,504.04.  The  record  recites  that  the  plaintiff's  claim  was 
filed  with  the  legislature  on  the  28th  of  February,  1905. 
This  was  probably  an  error;  but,  however  that  may  be,  the 
resolution  of  the  legislature  was  concurred  in  on  the  1st 
day  of  April,  1909,  and  under  the  circumstances  in  this 
case  the  plaintiff  should  not  recover  interest  prior  to  that 
date.  In  his  claim  before  the  legislature  he  does  not  ask 
for  interest,  and  in  the  resolution  authorizing  the  prose- 
cution of  this  suit  it  is  recited  that  the  claim  is  for  ex- 
penses incurred  for  services  performed  by  Mr.  Murfin,  and 
there  is  no  authority  there  given  to  prosecute  any  suit  for 
interest,  therefore  there  should  be  no  recovery  for  interest 
prior  to  the  authorization  to  bring  this  suit.  The  judg- 
ment was  entered  in  the  district  court  on  the  27th  day  of 
May,  1910.  The  interest  on  |1,100  from  April  1,  1909,  to 
that  date  at  7  per  cent,  would  amount  to  |89.26.  The 
judgment  therefore  in  excess  of  $1,189.26  is  erroneous.  If 
the  plaintiff  will  file  with  this  court  a  remittitur  of 
$314.78  from  the  judgment  within  60  days  from  the  filing 
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of  this  opinion  the  judgment  will  stand  aflfiriued ;  otherwise 
fhe  judgment  will  be  reversed. 

Affirmed  on  condition. 


Bbbsb,  O.  J.,  and  Rose^  J.,  not  sitting. 


Phebb  a.  Goodman,  appellant,  v.  Luvina  Smith  bt  al., 

APPELLEES. 
Filed  June  26,  1913.    No.  17,338. 

1.  Parol  Evidence:    Deeds:    Con8U)bbation.     The  true  consideration 

for  a  deed  of. conveyance  of  real  estate  may  be  shown  by  parol 
evidence,  although  the  deed  recites  a  consideration. 

2.  Trusts:  Resulting  Trusts:   Limitations.    When  the  property  of  an 

infant  is  sold  and  the  proceeds  invested  in  other  property,  the 
title  to  which  is  taken  in  the  name  of  a  friend  of  the  infant  who 
transacted  the  business,  a  resulting  trust  arises  in  favor  of  the 
infant.  The  statute  of  limitations  will  not  begin  to  run  against 
an  action  by  the  cestui  que  trust  after  becoming  of  legal  age  until 
she  has  notice  that  the  trustee  denies  her  right  in  the  property. 

'^.  Appeal:  Equity:  Trial  De  Novo.  In  an  action  in  equity  this  court 
is  required  upon  appeal  to  try  the  cause  de  novo  upon  the  plead- 
ings and  evidence,  and  determine  the  matter  independently  of 
the  Judgment  of  the  trial  court.  Upon  the  evidence  in  the  record, 
the  decree  is  reversed,  with  directions  to  enter  a  decree  in  favor 
of  the  plaintiff. 

Appeal  from  the  district  court  for  Johnson  county: 
John  B.  Raper,  Judge..   Reversed  with  directions. 

Jay  G.  Moore  and  Burkett,  Wilson  &  Brown,  for  appel- 
lant 

8.  P.  Davidson,  contra. 

Sedgwick,  J. 

T^hobe  A.  Ooodman  beji^an  this  action  in  the  district 
court  for  Johnson  county  to  establish  her  interest  in  cer- 
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tain  real  estate  in  that  county  which  she  claimed  as  an 
heir  of  her  father,  Tliomas  Phippin.  The  district  court 
entered  a  judgment  in  favor  of  the  defendants,  from  which 
the  said  Phebe  A.  Goodman  appealed.  Afterwards  she 
died,  and  the  action  was  revived  in  the  name  of  her  hus- 
band, Thomas  Goodman,  as  administrator  of  her  estate. 

Thomas  Phippin  died  in  Waukesha  county,  Wisconsin, 
in  1847.  He  left  surviving  him  his  widow,  Ann  Phippin, 
and  two  children,  the  said  Phebe,  afterwards  Pliebe  Good- 
man, and  another  daughter,  who  a  few  days  later  died  in 
infancy.  The  widow,  Ann  Phippin,  afterwards  married 
'A'orthy  Luce,  and  two  children  were  born  to  them,  the  de- 
fendant, George  Luce,  and  the  defendant,  Luvina  Smith, 
formerly  Luce.  Phebe's  mother,  Ann  Luce,  formerly  Ann 
Phippin,  died  in  1901  in  Johnson  county,  Nebraska,  and 
afterwards,  in  June,  1909,  Worthy  Luce  died  intestate  in 
(hat  county. 

The  petition  alleges  that  when  Thomas  Phippin  died  he 
was  the  owner  of  40  acres  of  land  in  Waukesha  county, 
Wisconsin,  and  some  personal  property,  and  that  under 
the  law  of  Wisconsin  at  the  time  his  two  daughters  in- 
herited the  land,  and,  upon  the  death  of  the  younger 
(laughter,  the  daugliter  Phebe  inherited  her  interest  in  the 
land,  so  that  Phebe  became  the  owner  of  the  40  acres  of 
•  and;  that  this  40  acres  of  land  was  afterwards  sold  for 
al^out  $1,600,  and  with  the  proceeds,  together  with  about 
*?2,000  realized  from  20  acres  of  land  in  Waukesha  county 
owned  by  Mr.  and  ilrs.  Luce,  the  real  estate  in  question  in 
Johnson  county  was  purchased  by  Mr.  and  Mrs.  Luce,  so 
that  this  plaintiff  is  entitled  to  an  undivided  four-ninths 
interest  in  said  real  estate.  After  the  death  of  Mr.  and 
Mrs.  Luce,  these  defendants,  Ge  )r,:o  Luce  and  Luvina 
Smith,  claimed  to  be  the  owners  of  the  land  in  Johnson 
county  as  the  heirs  of  Worthy  Luce,  and  that  their  half 
sister  had  no  interest  therein. 

Did  Thomas  Phippin  purchase  and  pay  for  the  40-acre 
tract?  If  he  did,  have  the  proceeds  realized  from  that  40 
acres  been  traced  by  this  evidence  to  the  purchase  of  the 
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land  held  in  the  name  of  Worthy  Luce  at  the  time  of  his 
decease?  The  deposition  of  one  Ira  Bedford  was  in  evi- 
dence ni>on  the  trial.  He  was  a  brother  of  the  former 
owner  from  whom  it  is  claimed  Mr.  Phippin  purchased 
the  land.  He  was  working  for  Mr.  Phippin  at  the  time. 
He  testified  that  Mr.  Phippin  gave  his  brother  a  yoke  of 
oxen  in  the  purchase,  but  he  did  not  know  whether  he  paid 
some  money  also.  He  saw  his  brother  take  the  oxen  away 
when  the  trade  was  made,  and  heard  Mr.  Phippin  say  that 
he  (Phippin)  would  have  no  more  trouble  about  com- 
plaints that  his  milldam  caused  the  land  to  overflow,  as 
he  now  owned  tlie  land  himself.  This,  he  says,  was  a 
year  or  two  before  Mr.  Phippin's  death.  The  witness 
shows  that  he  was  entirely  familiar  with  the  land,  and 
with  the  business  relations  of  his  brother  and  Mr.  Phippin, 
and  with  all  of  tlie  persons  then  interested  or  in  any  way 
connected  with  the  ownership  of  the  land.  He  testified 
I)Ositively  that  his  brother  sold  the  land  absolutely  to  Mr. 
Phippin  and  received  full  pay  therefor  froui  him.  The 
witness  was  78  years  old  when  he  testified.  He  made  mis- 
takes as  to  dates,  or  rather  failed  to  be  positive  in  regard 
t-o  them,  as  well  as  other  matters  of  less  importance.  His 
evidence  shows  that  he  had  an  active  mind  and  clear  ideas 
when  he  testified.  He  might  not  be  expected  to  remember 
unimportant  matters  which  happened  more  than  a  half 
rentury  before,  but  his  evidence  seems  clear  and  quite 
satisfactory  as  to  the  fact  that  the  land  was  sold  by  his 
brother  to  Mr.  Phippin,  and  the  agreed  payment  received 
therefor,  and  that  from  the  time  of  the  purcha.se  until  his 
death  Mr.  Pliippin  exercised  the  rights  of  ownersliip  of  the 
land.  This  witness  and  several  others  testifie<l  that  from 
the  time  of  Mr.  Phippin's  death  this  tract  was  generally 
known  as  "Phebe's  forty,"  and  was  so  designated  by  Mr. 
and  Mrs.  Luce. 

Mr.  Phippin  never  received  a  deed  of  the  land,  and  after 
his  death  a  deed  was  executed  by  the  former  owner  to 
Ann  Phippin.  It  recites  a  consideration  of  |25,  and  there 
is  no  other  evidence  cited  in  the  briefs  that  she  i)aid  any- 
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thing  for  the  land.  The  considei»ation  named  in  the  deed 
can  always  be  inquired  into,  and  the  preponderance  of  the 
evidence  is  that  the  consideration  for  this  deed  was  Mr. 
Phippin's  previous  purchase  and  payment  for  the  land* 
The  evidence  shows  that  there  was  alw^ays  the  best  of  feel- 
ing and  entire  confidence  among  these  parties.  None  of 
them  seems  to  have  supposed  that  it  made  any  difference 
who  was  named  as  grantee  in  a  deed  of  real  estate  pur- 
chased by  them.  This  40  acres  and  the  20  acres  after- 
wards purchased  were  deeded  to  Ann  Phippin,  after- 
wards Luce,  and,  when  tliese  two  tracts  were  sold  and  the 
Nebraska  land  purchased  with  the  proceeds,  the  deed  was 
taken  in  the  name  of  Worthy  Luce,  although  the  20  acres 
were  bought,  or  at  leajst  improved,  with  money  received 
from  land  given  Mrs.  Luce  by  her  father,  and  no  one 
claimed  that  Mr.  Luce  himself  furnished  the  money 
with  which  to  buy  the  Nebraska  lands.  The  three  children 
were  apparently  treated  alike  by  Mr.  and  Mrs.  Luce,  and 
they  evid(»ntly  supposed  that  Phebe  had  at  least  as  large 
an  interest  as  any  of  the  three  children  in  the  proi)ertj'. 
A  short  time  before  his  death  Mr.  Luce  attempted  to  make 
an  equal  division  of  the  three  eighties  among  the  three 
children.  He  agi'eed  to  give  each  of  them  an  80,  and  each 
of  them  wajs  to  pay  to  him  $1,000,  which  was  supposed  to 
be  about  one-fourth  of  the  value  of  the  land  received. 
Upon  their  agreements  to  pay  this  amount  he  deeded  an 
80  to  each  of  the  three,  and  they  took  possession  of  the 
land,  and  Phebe  paid  the  $1,000  according  to  agreement, 
but  the  other  two  children  failed  to  make  any  payment. 
Not  long  before  his  death  Mr.  Luce  stated  that  the  three 
childi-en  would  get  the  property,  and  although  some  of  this 
property  clearly  belonged  to  ]\rrs.  Luce,  and  all  of  her  chil- 
dren inherited  from  her  equally,  and  the  proceeds  of 
Phebe's  40  were  more  than  a  third  of  the  purchase  price 
of  the  Nebraska  land,  still  Mr.  Luce  assisted  by  his  labor, 
and  perhaps  financially,  in  improving  the  land,  and  they 
all  seem  to  have  supposed  that  the  fair  proportion  to 
Phebe,  under  all  the  circumstances,  would  be  a  one-third 
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intereet.  It  is  difficult  to  determine  from  this  evidence 
whether  Mr.  Luce  contributed  money  to  improve  these 
lands,  and,  if  so,  what  amount,  and  it  seems  probable  that 
the  idea  of  Mr.  and  Mrs.  Luce  in  that  regard  was  sub- 
stantially correct.  At  least  Mrs.  Goodman  appears  to  have 
acquiesced  in  it.  We  think  that  the  weight  of  the  evidence 
is  that  Mrs.  Goodman's  property  contributed  one-third  of 
the  purchase  price  of  the  Nebraska  land,  and  that  she  is 
entitled  to  share  accordingly. 

It  is  contended  that  the  action  is  barred  by  the  statute 
of  limitations.  As  we  have  already  said,  there  was  no 
quarreling  in  this  family.  Each  appears  to  have  been 
willing  to  assist  the  others  in  any  way  i)08sible.  They  all 
understood  in  a  general  way  what  the  interest  of  each  was 
in  tlie  property,  and  none  of  them  had  any  reason  to  sup- 
pose that  his  or  her  right  or  interest  would  be  denied  by 
the  others,  until  after  the  deaths  of  Mr.  and  Mrs.  Luce, 
when  his  two  children  claimed  the  whole  property.  The 
interest  of  Mrs.  Goodman,  then,  was  held  by  Mrs.  Luce  in 
trust  until  the  land  was  exchanged  for  Nebraska  land, 
and  afterwards  was  so  held  in  trust  by  Mr.  Luce,  and  the 
statute  of  limitations  would  not  begin  to  run  against  the 
claim  of  Mrs.  Goodman  until  the  parties  who  held  her 
proi)erty  in  trust  denied  her  rights  therein.  The  |1,000 
that  Mrs.  Goodman  paid  when  she  took  title  to  the  80 
acres  of  land  above  mentioned  was  invested  in  otherlands, 
and  she  should  have  the  benefit  thereof.  A  decree  should 
be  entered  allowing  the  plaintiff  an  interest  in  the  land 
to  the  amount  and  value  of  |1,000,  and  an  equal  one-third 
interest  in  the  remainder. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  as 
above  indicated. 

Reversed. 

Reese,  C.  J.,  Letton  and  Fawcett,  JJ.,  not  sitting. 
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State,  hx  ret..  Edward  B,  McDbbmott,  appellee,  v. 
Charles  Reilly,  appellant,* 

Fn.ED  JCNE  ae,  1913.    No,  17,921. 

1.  Judges:    Polick  MAGiSTHAtB;    Term  of  Otkick.     The  office  of  police 

magiBtrH.tG  in  cities  of  the  second  cLaB£  havtng  more  Ihan  5,000 
and  leas  than  25,00(1  InlLabitants  ia  created  and  the  teo^h  of  the 
term  fixed  by  the  constitution.  The  legislature  cannot  change 
the  length  of  the  term,  nor  remove  the  Incuiubent  bj  legislation 
before  the  expiration  of  hie  term. 

2.  Elections:    Police  Magibtuate:    Timk  of  Ei.ection.     The  pTOvlslon 

of  the  constitution  (art.  XVI,  sec.  13),  fixing  the  time  of  holding 
general  elections,  and  what  officers  shall  be  then  elected,  excepts 
"school  district  office rsp  and  municipal  officers  In  cities,  t lilacs 
and  towns;"  police  magistrates  Jn  cities  of  the  second  clasa  being 
municipal  officers,  the  legislature  may  hf  statute  provide  the 
time  of  their  election. 

Api^eaij  from  the  distriit  t^ourt  fur  Buffalci  eounty: 
BnrNO  O-  HustetlbRj  Jifdge.    Reversed, 

John  A.  Miller  imd  Frank  E.  Beevtmij  for  appellant. 

E.  /?.  MvDermott,  W.  L.  Hmid  and  ff,  M.  Sinclair, 
contra, 

HHDOWrCK,  J. 

Koiirney  is  a  city  of  tlif^  second  class  having  more  than 
5,000  and  less  tlian  2n,000  inliabitant^i.  At  the  election 
lield  on  the  4tli  day  of  April,  1911,  the  respondent,  Charles 
Reilly,  wns  elected  pnlice  .jiidji^p  of  the  city,  pursuant  to 
section  8510,  Ann.  St-  1909.  He  duly  qualified  and  en- 
tered upon  tlie  duties  of  the  office,  and  haf*  sin^re  been  per- 
forming tlieiu.  At  the  f^eneral  election  in  the  fall  of  1911 
one  Willis  L.  Hand  received  a  plurality  of  the  votes  cas^t 
for  the  office  of  police  judj^e  of  the  city.  It  is  stipulated 
that  lie  filefi  his  official  brmd  as  sncli  police  niap^istrat'P, 
and  tluit  the  !)ond  waR  approved.    He  lienianded  possession 

*  Rehearing  denied.     See  opinion,  p.  2I1B,  post 
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of  the  office  from  the  respondent,  which  was  refused-  This 
action  was  begun  in  the  district  court  for  Buffalo  county 
upon  the  relation  of  the  county  attorney  of  that  county 
to  test  the  respondent's  right  to  hold  the  office.  The  dis- 
trict court  entered  a  judgment  ousting  the  respondent  from 
the  office,  and  the  respondent  has  appealed. 

Several  important  questions  are  presented  and  discussed 
in  the  interesting  briefs  of  counsel,  but  the  two  principal 
questions  are  as  to,  the  validity  of  the  said  section  8510, 
which  depends  upon  the  power  of  the  legislature  to  fix  the 
time  of  the  election  of  police  magistrates;  and  the  validity 
and  effect  of  the  act  of  1911  (laws  1911,  ch.  23),  in  so  far 
as  it  might  result  in  removing  the  re8i)ondent  from  office 
before  the  expiration  of  his  term  fixed  by  the  constitution. 
Section  13,  art.  XVI  of  the  constitution,  si)ecifies  what 
officers  shall  be  elected  at  the  general  election,  "except 
school  district  officers,  and  municipal  officers  in  cities, 
villages  and  towns."  The  relator  argues  that  police  mag- 
istrates of  cities  of  this  class  are  not  municipal  officers, 
and  are  therefore  not  within  the  exception.  He  contends 
that  they  are  district  officers  and  are  within  the  general 
provisions  of  that  section  of  the  constituticm.  The  only 
basis  of  this  contention,  so  far  as  we  can  see,  is  derived 
from  that  part  of  section  18,  art.  VI  of  the  constitution, 
which  provides:  "Justices  of  the  peace  and  police  magis- 
trates shall  be  elected  in  and  for  such  districts,  and  have 
and  exercise  such  jurisdiction  as  may  be  provided  by  law." 
It  is  said  that  the  legislature  may  create  districts  of  any 
extent  for  police  magistrates,  and  so  extend  their  jurisdic- 
tion l>eyond  the  city  limits;  and,  as. the  legislature  by  the 
act  of  1911  (laws  1911,  ch.  23 ;  Oomp.  St.  1911,  ch.  14a,  art. 
II,  sec.  1)  has  extended  such  jurisdiction  for  three  miles 
beyond  the  city  limits,  by  so  doing  it  has  created  a  district 
and  made  the  police  magistrate  ^  district  officer,  which 
requires  that  he  must  be  elected  at  the  general  election. 
If  this  is  the  correct  construction  of  the  constitution  and 
statutes,  the  police  magistrate  of  Omaha  has  jurisdiction 
in  South  Omaha,  if  not  also  in  Council  Bluffs,  and  the 
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police  magistrate  of  South  Omaha  has  like  jurisdiction  in 
Omaha.  The  magistrate  of  Kearney  has  jurisdiction  of  a 
part  of  the  adjoining  county,  and,  if  the  legislature  should 
see  fit,  that  jurisdiction  might  be  extended  so  as  to  include 
lancoln  and  Omaha.  It  does  not  seem  to  be  necessary  to 
determine  this  curious  question,  because  even  if  such  a 
district  could  be  created  by  the  legislature,  and  the  juris- 
diction of  the  police  magistrate  extended  accordingly,  he 
would  still  be  a  municipal  officer  within  the  meaning  of 
the  constitutional  provision  w^hich  we  are  considering.  He 
would  still,  under  present  constitutional  and  l^islative 
provisions,  be  chosen  by  the  voters  of  the  municipality. 
The  only  thing  that  the  constitution  fixes  is  to  create  the 
ofllce  of  police  judge  and  fix  the  length  of  the  term.  It 
does  not  prescribe  when  the  term  shall  begin,  nor  when  he 
shall  be  elected,  nor  in  fact  whether  he  shall  be  elected  or 
appointed,  nor  how  he  shall  be  paid,  nor  what  bond  he  shall 
give,  nor  who  shall  approve  the  bond;  all  of  these  things 
are  fixed  by  the  legislature,  and  are  by  the  legislature 
made  municipal  matters.  If  the  legislature  could  create 
a  judicial  district  without  reference  to  the  present  judicial 
districts,  providing  a  judge  for  the  district,  with  juris- 
diction not  superior  to  the  present  district  courts,  and 
attempted  to  do  so  without  giving  all  the  voters  of  the 
district  a  voice  in  his  election,  such  legislation  would 
probably  be  invalid.  We  do  not  think  the  legislature  has 
attempted  any  such  thing. 

The  police  magistrate  of  a  city,  being  a  municipal  offi- 
cer, is  esi)ecially  exempt  from  the  general  provision  of  the 
constitution  as  to  the  time  of  his  election,  and  that  matter 
is  left  to  the  legislature.  The  office  of  police  magistrate 
is  undoubtedly  a  constitutional  office  in  that  the  constitu- 
tion provides  that  there  shall  be  such  an  office  and  fixes 
the  length  of  the  term ;  all  other  matters  with  reference  to 
the  office  are  left  to  the  legislature,  and  as  to  them  it  is  a 
legislative  office. 

In  State  v.  Mayor ^  91  Neb.  304,  this  court  took  a  dif- 
ferent view,  but  ui)on  motion  for  rehearing  and  farther 
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consideration  another  argument  was  ordered.  Afterwards 
the  litigation  was  settled  between  the  parties  thereto,  and 
the  court  had  no  opportunity  to  correct  its  former  opinion. 
That  opinion  is  not  to  be  considered  as  authority,  there- 
fore, upon  any  of  the  points  therein  determined. 

County  of  Douglds  v.  Timme,  32  Neb.  272,  is  not  author- 
ity in  this  case  for  three  reasons :  The  principal  and  suffi- 
cient reason  is  that  this  question  was  not  involved.  The 
only  question  in  that  case  was  whether  the  legislature 
could  increase  the  compensation  of  an  officer  during  his 
term,  and,  there  being  no  provision  in  the  constitution  to 
the  contrary,  the  court  held  that  the  legislature  could  do 
so.    This  does  not  affect  this  case. 

In  State  v.  Stnht,  52  Neb.  209,  the  act  criticised  pro- 
vided that  the  police  magistrate  elected  in  Omaha  in  1897 
should  enter  upon  his  term  of  office  before  the  term  of  the 
then  incumbent  expired,  thus  abridging  the  term  of  the 
incumbent,  and  this  it  was  held  the  legislature  could  not 
do,  since  the  constitution  fixed  the  term  of  the  incumbent 
at  two  years.  Tt  was  because  the  legislature  could  not 
shorten  the  term  of  the  incumbent  that  the  time  fixed  for 
the  new  term  to  begin  was  in  violation  of  the  constitution, 
and  not  because  the  constitution  fixed  definitely  when  each 
term  shall  begin.  This  case  is  not  governed  by  State  v. 
Stuhty  supra^  nor  State  v.  Moores,  61  Neb.  9.  Neither  of 
those  cases  depends  upon  the  question  here  involved. 
Neither  Qf  them  depends  upon  the  question  whether  the 
constitution  fixes  the  time  of  the  year  in  which  the  term  of 
the  police  magistrate  must  begin. 

The  contention  that  section  8510,  Ann.  St.  1909,  not 
being  repealed  by  the  act  of  1911,  is  still  in  force,  and 
other  contentions  in  the  brief  are  not  necessary  to  this 
decision.  The  constitution  provides  that  the  term  of  police 
magistrate  shall  be  two  years.  The  respondent  was  duly 
elected  to  that  office  in  the  spring  of  1911,  and  his  term  of 
office  did  not  expire  until  the  end  of  that  time. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Revebsbd. 
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FawcetTj  J,,  diRKenting, 

The  majurity  upiuitm  ignores  a  number  of  important 
and  J  to  111  J  iiiind,  ( nil  trolling  questions  presented  in  the 
record  and  fully  ur^rm^  in  t!ie  liriefs  and  at  tJie  bar. 

The  t.*ase  wmh  tned  upon  a  stipulation  of  factSj  from 
which  it  ap]K?ars  that  respondent  has  been  performing  the 
duties  nf  pi>lire  judi^f^  for  many  years^  having  lieen  elected 
and  re-t^lf.nted  from  time  to  time  at  city  *'lc^tioas  held  in 
the  spring;  his  last  election  being  on  April  4^  1911,  Under 
that  ehH*tion  he  fiu^ilified  two  days  later  and  entered  upon 
the  dischar^^e  of  Ink  duties.  On  April  8,  1911,  the  legis- 
lature ]jassed,  with  an  emergency  clause,  an  act  relating 
to  ptjlice  marristnite^.  Laws  1911,  ch,  23,  At  the  general 
election  in  N(»veutljer,  tOll^  one  Willis  L.  Hand  received 
a  majority  of  the  votes  cast  for  police  magistrate,  was 
declared  elerted,  filed  hin  bond  nnd  oath,  and  demanded 
the  oflSee,  wliieh  res jk indent  refused  to  deliver. 

It  is  f^tated  in  the  brief  of  respondent;  "The  legal  ques- 
tions involved  in  tliis  ease  are  the  siime  as  those  involved 
in  the  case  uf  tlie  Sinle,  e^p  reL  Men  Mm  ^  i\  Mayor  and 
Cmmri!  of  ('It if  of  Hastings,  91  Neb.  304."  The  decision 
in  that  ca^e  is  then  vigorously  a^nailed  by  respondent. 
We  there,  without  division,  held:  **The  otTflre  of  police 
magiHtrate  Inking  a  constitutional  office^  and  the  const itn- 
tiun  having  fixi^l  the  tiuu^  when  such  officer  shall  bt* 
electeil,  the  time  wlien,  after  election,  he  slinll  enter  upon 
hiR  term  of  oflice,  and  the  duration  of  such  tenu,  the  re- 
quirements  of  the  constitution  in  tha<^  particulars  must 
be  complied  with ;  and  any  attempt  on  the  part  of  the 
legislature  tr»  jirovide  for  the  election  of  such  officers  in 
any  other  manner  or  at  any  other  times  than  fixed  by  the 
constitution  is  void/'  For  our  reasons^  in  so  holding, 
reference  is  uisule  to  the  fipinion  in  that  case.  Further 
consideration  of  the  questions  there  decided  leaves  the 
writer  still  of  the  opinion  that  the  decision  was  right,  and 
that  it  Rhould  be  adbertMi  to. 

The  majoritj'  opinion  errs  when  it  states  that  "the  court 
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had  no  opportunity  to  correct  its  former  opinion."  The 
final  disposition  of  that  case  will  be  found  in  a  per  curiam 
order  reported  in  91  Neb.  852,  as  follows:  "This  cause 
was  argued  and  submitted,  and  in  due  time  a  decision  was 
rendered.  The  opinion  is  reported,  antCy  p.  304.  A  motion 
and  briefs  for  rehearing  were  filed,  and,  upon  further  re- 
flection and  examination,  some  of  the  members  of  the 
court  became  doubtful  of  the  correctness  of  the  decision, 
and  argument  was  ordered  ui)on  the  motion  for  rehearing. 
When  the  cause  was  called  for  hearing,  it  was  shown  that 
the  respondents  had  complied  with  the  commands  of  the 
alternative  writ  of  mandamus  in  all  things  and  no  rights 
could  be  protected  or  enforced  by  any  further  hearing. 
The  motion  for  rehearing  is  overruled."  The  fact  that  the 
parties  to  that  action  had  settled  their  differences  and 
complied  with  the  judgment  of  the  district  court  could 
not  prevent  us  from  correcting  our  decision,  if  wrong.  In 
justice  to  the  district  judges  throughout  the  state,  it  was 
our  duty  to  have  done  so.  Not  having  made  any  correc- 
f  tion,  our  judgment  in  that  case  stood  in  full  force  and 

I  effect,  and  was  binding  upon  the  trial  courts  of  the  state. 

i  The  learned  judge  of  the  district  court  for  Buffalo  county 

undoubtedly  took  that  view  of  the  matter.  We  have, 
then,  this  situation:  In  State  v.  Mai/or  we  affirmed  the 
judgment  of  the  district  court  for  Adams  county.  The 
<listrict  court  for  Buffalo  county  followed  our  judgment. 
We  now  reverse  its  judgment.  Our  own  former  holding 
;md  the  holdings  of  two  district  courts,  one  of  them  based 
npon  our  holding,  are  swept  aside  by  a  divided  court.  And 
yet  some  say  that  the  law  is  an  exact  science.  I  have 
always  insisted  and  still  hold  that  decisions  of  this  court 
should  not  be  set  aside  by  a  "majority  vote"  of  the  court 
as  subsequently  constituted.  I  am  all  the  more  insistent 
upon  that  point  because  the  attention  of  the  court  was 
called  to  the  alleged  error  in  the  former  decision,  while  the 
case  in  which  it  was  rendered  was  still  before  it  and  might 
have  been  corrected,  if  wrong,  before  the  decision  became 
final,  and  binding  upon  the  trial  courts  of  the  state. 
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Barnes,  J.,  concurs  in  above  dissent* 

The  following  opinion  on  motion  for  rehearing  was  filed 
September  26,  1913.  Rehearing  denied^  and  oase  dw- 
missed: 

Srdcjwiok,  J. 

Counsel  for  relator  have  filed  an  ingenious  brief  upon 
their  motion  for  rehearing,  in  which  they  assert:  "If  the 
opinion  already  rendered  in  this  case  stands,  the  legisla- 
ture  will  never  be  able  to  provide  for  a  police  magistrate's 
court  for  prescribed  districts  and  also  for  municipal  courts 
for  cities  and  towns,  but  will  he  limited  to  just  the  one 
court,  that  of  the  police  magistrate,  So  far  this  court 
recognizes  but  one  of  these  courts.  By  its  opinion  herein 
this  court  has  entirely  nullified  that  part  of  section  1,  art- 
VI  of  the  constitution,  that  nuthorizea  the  legislature  to 
create  municipal  courts  for  cities  and  towns.  And  this 
was  done  without  naming  that  section  at  all."  They  then 
ask  the  question:  "Does  the  court  want  to  leave  these 
questions  in  this  chaotic  condition?" 

The  two  questions  determined  in  our  former  opinion 
{ante,  p.  232)  herein  seem  so  clear  and  yimple  as  not  to 
require  further  comment,  but  the  matter  is  of  so  much 
importance,  and  counsel  are  so  vigorous  and  persistent 
in  suggesting  diflBculties  in  the  way  of  city  authorities, 
that  we  have  concluded  to  attempt  an  answer  to  some  of 
their  many  contentions  more  or  less  related  to  the  matters 
involved  in  this  litigation.  In  the  former  opinion  it  is 
determined  that  the  length  of  the  term  of  office  of  police 
magistrates  is  fixed  by  the  constitutionj  and  the  legisla- 
ture cannot  shorten  the  term^  and  cannot  legislate  the 
incumbent  out  of  office  during  the  term  for  which  he  was? 
elected;  that  this  is  the  only  limitation  upon  the  legisla- 
ture in  regard  to  this  office,  and  therefore  the  legislatures 
may,  by  appropriate  legislation,  provide  for  the  election 
of  such  officers  at  the  municipal  election  or  at  the  general 
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election  as  it  sees  fit.  Under  the  statute  as  it  then  existed 
the  respondent  was  elected  in  the  spring  of  1911,  and,  as 
the  constitution  fixes  his  term  at  two  yeai*s,  the  subse- 
quent act  of  the  legislature  changing  the  time  of  the  elec- 
tion to  the  general  election  in  the  fall  of  that  year  could 
not  have  the  effect  to  shorten  his  term.  In  answer  to  this 
reasoning  it  was  contended  that  the  constitution  also  fixed 
the  time  of  the  election  at  the  general  election,  and  there- 
fore the  statute  under  which  respondent  was  elected  was 
invalid,  so  that  there  could  be  no  valid  election  in  the 
spring  of  1911,  and  respondent  was  therefore  not  entitled 
to  the  oflSce.  This  answer  was  based  upon  the  further 
contention  that  the  oflSce  of  police  judge  in  the  city  of 
Kearney  is  not  a  municipal  office,  and  therefore  not  within 
the  exception  of  section  13,  art.  XVI  of  the  constitution. 
This  last  point  was  the  gist  of  the  controversy;  it  is  the 
I)oint  relied  upon  in  the  dissenting  opinion,  although  that 
dissent  is  wholly  based  upon  the  opinion  in  State  v.  Ma/yor^ 
91  Neb.  304,  852.  The  majority  thought  that,  a  reargu- 
ment  having  been  allowed  in  that  case  and  the  case  hav- 
ing been  disposed  of  by  settlement  of  the  parties  thereto 
before  the  formal  hearing  was  had.  the  opinion  first  filed 
should  not  be  regarded  as  a  precedent,  and,  even  if  it  was 
so  regarded,  it  was  so  manifestly  wrong  in  holding  that 
a  i)olice  oflic^r  of  a  city  is  not  a  municipal  officer  that  it 
ought  to  be  overruled. 

It  was  not  held  in  our  former  opinion  that  the  act  of 
1911  (laws  1911,  ch.  23)  is  in  any  respect  invalid.  It  was 
only  held  that  that  act  could  not  have  the  effect  to  oust 
from  office  before  the  expiration  of  his  term  one  who  was 
duly  elected  and  qualified  before  that  act  took  effect.  This, 
as  before  stated,  was  solely  because  the  constitution  fixed 
the  length  of  the  term.  On  the  other  hand,  it  was  ex- 
pressly held  that  "the  legislature  may  by  statute  provide 
the  time  of  their  election."  When  the  legislature  has  pro- 
vided the  time,  an  election  may  be  held  at  the  time  so 
provided  to  fill  a  vacancy  that  may  exist  by  the  expiration 
of  the  term  of  the  incumbent.    The  election  of  Mr.  Hand 
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in  tbe  fall  uf  V.iU  whs  vokI  bec-niise  there  was  then  ii<> 
viuam y  to  Ik>  HIIihI.  The  ii.ustJtHtional  t«rm  of  the  re- 
Rpoiult'iit  liiul  lint  t'xpirwl. 

Wo  t"iiiii  >t  si'o  ,111 V  (lih-iiima  for  the  legislatoi-e,  as  sug- 
iTfstod  ill  llit^  iilKjve  .ni.»tiitiou  from  relator's  brief.  By 
Hection  1,  art.  VI  of  the  coustitution,  the  legislature  may 
OKtrtblish-  conits  inftTior  to  the  district  court  for  cities  aoil 
incorporatiHl  towns.  Sucli  courts  "for  cities  and  incor- 
pniiitiHl  It. IV  lis"  will  of  course  be  municipal  courts,  aod  the 
h'gislaturi'  may  i^iovidf  tlie  time  of  election,  and,  except 
for  polit't'  iiiu^iistiatcs,  may  also  fix  the  tenii  of  office.  The 
conslitiitioiml  limilation  of  the  power  of  the  legislature 
to  alter  tlie  length  of  the  term  of  police  magistrates  may 
not  he  nm'ssiiiy,  hut  section  20,  art.  VI,  seems  to  si 
provide  and  lias  heen  many  times  so  construed.  Section 
18  art.  VI,  provides  that  police  magistrates  shall  he 
eh'cted,  "in  and  for  smh  districts  •  •  *  as  may  be 
provided  by  biw.''  If  under  this  provision  the  legi-slatnre 
sh(»uld  divide  onr  larger  citieB  into  districts  and  provide 
for  the  elertiiin  uf  a  police  magistrate  in  and  for  each 
district,  sncli  police  magistrates  would  still  be  nmmci- 
pal  oniccn*.  Tliey  would  in  a  sense  be  district  officers; 
that  is,  they  would  be  elected  in  and  for  a  nwiiiicipal  dis- 
trict. When  the  constitution  was  adopted  there  wert- 
establishcd  courts  in  existence  in  tliis  state  with  well- 
known  jurisdictions,  called  "district  courts."  Tiiese 
cnnrt.s  were  continued  by  section  1,  art  VI  of  the  consti- 
tution. .  „        V  1 

The  loffislatnre  niav  establish  "other  conrtsi"  which 
must  be  infcvinv  to  the  "district  courts,"  -hut  the  district 
coui'ts  are  continued  in  existence  by  the  constitntion  itself. 
To  say  tliat,  because  the  legislature  may  establish  courts 
''inferior  to  the  district  courts"  which  are  the  creatures  of 
the  constitution,  it  thcrefoi-e  follows  that,  if  the  legislature 
divides  a  citv  or  town  into  districts  and  authorizes  a  police 
court  in  each  district,  such  coiu-t  becomes  a  "district 
court,"  within  the  nieaning  of  the  constitution,  and  be- 
cause it  is  a  district  court  it  cannot  be  a  municipal  court, 
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pnerile  in  the  extreme.  If  such  a  court  can  be 
ci^ed  a  district  court  of  the  municipality  or  a  district 
co®rl  in  any  other  sense,  it  is  not  the  "district  court"  which 
the  constitution  requires  and  permanently  establishes. 
And  if  it  is  a  district  court  in  any  sense^  even  if  a  consti- 
tutional court,  it  would  still  be  alBo  a  municii)al  court.  But 
it  is  not  established  by  the  constitution,  and  any  court 
that  the  tegislature  may  establish  for  the  city  is  a  munici- 
pal court,  and  is  wholly  within  the  power  of  the  legisla- 
ture^ with  the  one  exception  that  the  ta-m  of  police  judge 
must  be  two  years.  If  the  court  established  by  the  legisla- 
ture for  the  city  is  not  a  police  court,  then  this  exception 
does  not  exist.  In  State  v.  Moores,  70  Neb.  48,  it  is  said 
in  the  opinion  of  Mr.  Ck>mmissioner  O^lanvillb  that  the 
police  jiKlge  of  Omaha  is  a  district  officer,  and  not  a 
municipal  officer,  l^is  statement  is  a  clear  non  sequitur, 
as  already  shown.  The  statement  had  nothing  to  do  with 
the  case  then  being  considered.  The  point  decided  and 
the  law  of  the  case  are  stated  in  the  syllabus.  The  con- 
clusion reached  is  right,  and  the  mistake  of  the  court  was 
in  not  placing  the  opinion  in  the  unofficial  reports. 

There  are  several  other  decisions  of  this  court  involv- 
ing the  controversy  of  Judge  Gordon  as  to  his  office  and 
salary.  In  some  of  these  decisions  there  are  expressions 
used  arguendo  which  perhajMS  are  somewhat  misleading. 
But  the  questions  raised  and  decided  are  simple  and 
rightly  determined. 

Prior  to  1897  the  charter  of  Omaha  provided  that  the 
police  judge  or  police  magistrate  should  be  elected  at  tho 
general  election  in  the  fall,  and  the  salary  should  be  f  2,500 
a  year.  In  1897  the  legislature  amended  the  charter,  and 
provided  that  the  police  judge  should  be  elected  in  tho 
spring,  and  the  salary  should  be  Jl,200.  Gordon  was 
elected  to  the  office  in  the  fall  of  1895  for  a  term  of  two 
years,  beginning  in  January,  1896,  and  ending  in  January, 
1898.  An  election  was  held  in  the  spring  of  1897  under 
the  new  act,  and  Gordon  received  a  plurality  of  the  votes 
cast  Prom  that  time  the  authorities  refused  to  pay  him 
19 
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more  than  f  1,200  a  year,  and  he  brought  an  action  In 
mandamus  to  compel  them  to  pay  him  at  the  rate  of 
12,500.  The  court  held  {State  v.  Moores,  61  Neb.  9)  that 
the  act  of  1897  was  void,  and  that  the  relator  was  holding 
under  his  election  of  1895,  and  that  until  his  successor 
was  duly  elected  and  qualified  he  held  as  of  his  original 
term,  and  was  entitled  to  his  salary  of  f 2,500  a  year 
during  all  of  the  time  that  he  so  held.  This  holding  was 
followed  in  several  subsequent  cases.  Then  in  the  fall  of 
1901,  at  a  general  election,  Gordon  was  a  candidate,  and 
Berka  was  also  a  candidate.  Berka  was  electtnl  for  the 
term  commencing  in  January,  1902,  and  duly  qualified  and 
performed  the  duties  of  the  office.  Gordon  brought  an- 
other action  in  mandamus  to  compel  the  authorities  to 
pay  him  a  salary  for  the  years  1902  and  1903,  and  it  was 
held  (State  v.  Moores,  70  Neb.  48,  third  paragraph  of  the 
HvUabus) :  "That  a  successor  to  relator  for  the  office  of 
police  judge  has  been  elected  and  qualified;  that  relator 
was  not  the  incumbent  of  such  office  during  the  time  for 
which  he  is  seeking  herein  to  enforce  payment  of  salary, 
and  that  the  writ  prayed  for  was  properly  denied." 

This  was  of  course  clearly  right.  The  attempted  legis- 
lation of  1897  had  been  held  to  be  void.  The  term,  there 
fore,  was,  as  it  always  had  been,  for  the  two  years  com- 
mencing in  January,  and  the  police  judge  was,  as  he  al- 
ways had  been,  ele(»ted  at  the  general  election  in  the  fall. 
Gordon  had  been  allowed  to  hold  over  until  his  successor 
was  duly  elected  at  the  fall  election  and  had  qualified  and 
served,  then  he  was  refused  any  salaiy  from  that  time  on. 
That  was  what  was  decided  in  State  v.  Moorcs^  70  Neb.  48, 
and  nothing  else  was  decided,  bb  will  appear  from  the 
reading  of  the  syllabus  in  that  case.  In  the  two  opinions 
that  were  filed  in  that  case,  there  is  no  clear  and  consecu- 
tive statement  of  the  facts  upon  which  the  decision  was 
founded.  It  was  not  necessary  to  discuss  whether  the 
police  magistrate  was  a  district  officer  or  a  municipal 
officer,  and  it  does  not  appear  that  any  such  question  was 
presented  or  discussed  by  the  counsel.    The  statement  that 
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it  was  a  dLstriet  office  had  nothing  to  do  with  the  case. 
There  was  a  rehearing  granted,  and  Commissioner  Glan 
yjlle'b  opinion  was  done  away  with.  In  Commissioner 
Oldham's  opinion  there  is  also  some  language  arguendo 
which  is  now  construed  to  mean  that  the  office  of  police 
magistrate  is  not  a  municipal  office,  but  no  such  point  was 
decided  in  the  case  nor  necessary  to  the  decision. 

To  say  that  an  officer  elected  by  the  voters  of  a  munici- 
pality to  an  office  established  by  the  legislature  in  and 
as  a  part  of  the  city  charter,  an  officer  who  must  hold 
office  within  that  municipality,  whose  chief  function  is  to 
construe  and  enforce  the  ordinances  of  the  municipality, 
whose  bond  is  presented  to  and  approved  by  the  munici- 
pality, is  not  a  municipal  officer,  within  the  meaning  of 
the  constitution,  appears  to  be  ridiculous  upfwi  its  face. 
The  voters  of  the  city  elect  him  as  they  elect  other  officers 
i>f  the  city,  and  tlie  intention  of  the  constitution  was  to 
allow  them  to  elect  all  municipal  officers  at  the  same  elec- 
tion. The  act  of  1897  was  not  held  invalid  because  the 
legislature  could  not  provide  for  electing  the  police  judge 
at  the  city  election,  but  because  they  attempted  to  change 
the  length  of  the  term,  which  the  constitution  does  not 
allow.  The  first  case  (61  Neb.  9,  opinion  by  Justice  NOR- 
val)  clearly  states  this. 

The  motion  for  rehearing  is  overruled,  and  the  case 


Dismissed. 


eJuuA  A.  Adams  kt  al.,  appellees,  v.  Afpa  C.  Seeley  bt 

AL.,  APPELLANTS. 

Filed  Juisb  26,  1913.    No.  17.034. 

Trial:  Motion  to  Dismiss:  Subsequent  Proceedings.  The  fact  that 
the  defendant  in  the  trial  of  a  case  to  the  court,  when  the  ptaln- 
tlff  rests,  interposes  an  objection  that  plaintiff  has  failed  to  es- 
tablish a  case,  and  moves  that  plaintiff's  action  be  dismissed,  does 
not  preclude  the  defendant,  in  the  event  of  a  ruling  adverse  to 
his  contention,  from  proceeding  with  the  trial  and  ofTering  such 
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evidence  as  he  may  have  In  supiiort  of  hla  answer  eUtlng  a  de- 
fense, and  it  is  prejudicial  error  for  the  court  under  such  rlr- 
cumstances  to  refuse  to  hear  further  evidence  and  to  render  a 
judgment  for  the  plaintiff. 

Appeal  from  the  district  court  for  Frontier  county; 
Robert  C.  Orr,  Judge.    Reversed, 

r 

H.  W.  Keyes  and  J.  L.  McPheely,  for  api)eUanta 
W.  S.  Morlan  and  /.  L.  WMU^  contra. 

Hamer,  J. 

This  is  an  ajipoal  from  the  district  court  for  Frontier 
county.  The  plaintiffs  brought  nii  action  against  the  de- 
fendants seeking  to  quiet  title  to  the  N,  W.  \  of  tlie  B.  E<  J 
and  the  S.  W.  |  of  the  N.  E.  \  of  section  34,  towuj^liip  8, 
range  28  west  of  the  sixth  P.  M.,  in  Frontier  county.  T?ie 
record  sliows  tliat  the  plaintiffs  introduced  tlieir  tpstiincmy 
and  rested.  Then  the  defendants  moved  the  court  to  find 
for  the  defendants  and  to  dismiss  plaintiffs'  case,  TIn*re^ 
upon  the  plaintiffs  asked  the  court  that  the  case  he  sub- 
mitted upon  the  pleadings  and  evidence.  After  that  the 
defendants  a>sked  leave  to  withdraw  tht^r  motion  to  dis- 
miss and  to  introduce  further  testimony  in  siipi)ort  of  the 
allegations  of  their  answer,  and  this  was  denied. 

The  journal  entry  touching  the  motion  of  the  defendants 
to  dismiss  the  plaintiffs'  case  and  to  introdu<^e  further 
evidence  in  support  of  the  allegations  of  their  answer 
shows:  "The  plaintiffs  introduced  their  testimony  and 
rested.  Thereupon  the  defendants  moved  the  court,  on 
the  pleadings  and  the  evidence  introduced,  to  find  for  the 
defen(hints  and  dismiss  plaintiffs'  case.  Upon  said  motion 
of  the  defendants,  the  plaintiffs  joined,  and  asked  that  the 
case  be  submitted  upon  the  pleadings  and  the  evidence 
already  introduced  on  behalf  of  the  phiiutiffs.  Therenpon 
the  defendants  asked  leave  to  withdmw  their  motion  to 
dismiss,  and  to  introduce  testimony  in  support  ^^i  the 
allegations  of  their  answer.  Said  motion  of  the  defendants 
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wag  denied  by  the  court,  to  which  ruling  of  the  court  the 
defendants  duly  excepted." 

The  journal  entry  further  shows  that  there  was  a  judg- 
ment in  favor  of  the  plaintiffs  quieting  the  title  to  the 
land  above  described.  An  examination  of  the  bill  of  ex- 
ceptions fully  sustains  the  journal  entry  touching  the 
motion  of  the  defendants  to  dismiss  the  action  and  what 
was  said  and  done  by  the  plaintiffs;  that  the  defendants 
attempted  to  withdraw  their  objection  and  to  offer  the 
court  testimony  in  support  of  their  answer  to  the  petition ; 
and  that  the  offer  to  withdraw  the  objection  and  the  offer 
to  produce  testimony  were  both  denied.  Counsel  for  the 
defendants  offered  to  call  one  John  Melvin  to  the  stand, 
whereupon  counsel  for  the  plaintiffs,  Mr.  Morlan,  said :  "I 

f  think  this  thing  has  gone  far  enough.    We  object  to  John 

'  Melvin  taking  the  stand,  and,  further,  the  counsel  is  in 

contempt  of  court.  ♦  ♦  ♦  Mr.  McPheely :  The  defendants, 
Paul  S.  Seeley  and  Affa  0.  Seeley,  now  offer  to  prove — 
Mr.  Morlan:  We  object  to  making  any  offer  to  prove 
anytbing;  the  court  has  ruled  on  this,  and  no  offer  should 

I  be  made  in  the  present  condition  of  the  case.    Objection 

I  fiUAtained.    Defendants  except." 

We  think  an  examination  of  the  authorities  will  con- 
clusively show  that  the  action  of  the  trial  court  was  au 
abuse  of  discretion.  In  Gillette  v,  Morrison,  9  Neb.  395, 
counsel  for  the  plaintiff  asked  leave  of  the  court  to  with- 
draw his  rest,  and  for  leave  to  introduce  the  journal  entry 
showing  the  setting  aside  of  the  other  journal  entry  con- 
stitDting  a  judgment  against  the  defendant.  The  court 
refu.sed  the  request  and  sustained  the  motion  for  nonsuit. 
Held,  that  the  district  court  should  have  granted  the  re- 
quest of  counsel  for  the  plaintiff,  and  that  his  refusal  to 
do  so  was  an  abuse  of  discretion,  for  which  the  judgment 
.  must  be  reversed  and  a  new  trial  granted. 

Section  1  of  the  code  provides :  "Its  provisions,  oAid  all 
proceedings  under  it.  shall  be  liberally  construed,  with  a 
view  to  promote  its  object  and  assist  the  parties  in  obtain- 
ing justice."    Would  that  be  a  "liberal  construction,"  and 
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would  it  tend  to  "assist  the  parties  in  obt;iiiiing  jimtiee"  tu 
forbid  the  defendant  to  prove  his  d<.^fensej  as  allojxpd  iti  lii^s 
jinswer,  simply  because  he  objects  to  the  suflScieiicy  of 
plaintiff's  evidence? 

The  error  of  the  trial  court  is  doubtless  due  tu  the  fact 
that  it  mistook  the  rule  applicable  to  eases  being  triod 
before  a  jury  where  each  party  moves  fur  a  directed  ver- 
dict to  be  applicable  to  this  case.  There  is  no  similarity, 
and  in  this  case  counsel  for  the  def(*ndantw  uxts  careful  nof 
to  agree  to  submit  the  case  upon  the  evidence.  He  was  all 
the  time  seeking  to  reserve  the  riglit  to  introduce  his  evi- 
dence. Tie  made  his  motion  objectiiiig  to  the  sufficiency  of 
the  evidence  for  the  plaintiffs,  but  he  never  waived  hil^ 
right  to  introduce  evidence  on  belialf  of  his  clients  to  es- 
tablish their  defense.  The  judgment  of  the  district  court 
is  reversed. 

Rbvj^esed  and  bbmanded. 


Charles  A.  Grimmbl,  Administrator,  appbllhb,  V-  Auna 
H.  Boyd  bt  al.,  appellants. 

Filed  June  26,  1913.    No.  17pB39. 

1.  Carriers:  Passenger  Elevators:  Liabilttt.  "On©  who  Installs 
passenger  elevators  in  his  building  for  the  use  of  his  tenaiits  and 
the  public  generally  is  subject  to  the  same  degree  of  tare  in 
transporting  and  protecting  his  passengers  bm  is  Imposed  upon 
common  carriers."    Quimhy  v.  Bee  BuiMing  Co.^  87  Nob,  193- 

2. :    :    .     Where  the  defendants  were  the  owners 

of  the  building  described  in  the  petition  and  referred  to  In  the  evi- 
dence, and  maintained  and  operated  therein  a  passenger  elevator 
for  the  accommodation  of  their  tenants  and  persons  having  busi- 
ness with  their  tenants,  or  desiring  to  call  upon  them,  these 
facts  constituted  the  defendants  common  carriers  of  paeaengers. 
and  as  such  common  carriers  it  was  their  duty,  and  the  duty  of 
their  servant,  to  use  the  highest  degree  of  care  possible,  consistent 
with  the  practical  operation  of  said  elevator,  to  avoid  injury  to 
passengers  while  being  carried  from  one  portion  of  said  building 
to  another. 
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8. :    :    It  was  the  duty  of  defendants  In  such 

case  to  have  some  one  in  charge  of  the  elevator  as  a  conductor, 
and  the  said  conductor  was  charged  with  the  duty  of  exercising 
on  behalf  of  his  employers  the  highest  degree  of  care  possible, 
consistent  with  the  practical  operation  of  the  elevator,  with  a 
view  to  avoiding  injury  to  passengers.  In  such  case  it  was  the 
duty  of  the  conductor  to  see  that  the  door  to  the  shaft  was  not 
left  open. 

4. :   :    Negligewcb  of  Passenger:    Review.    It  is  the  duty 

of  one  who  approaches  the  entrance  to  an  elevator  to  enter  the 
same  to  exercise  that  degree  of  care  which  a  person  of  ordinary 
prudence  would  exercise  under  like  circumstances;  and,  when 
the  question  as  to  the  exercise  of  such  care  is  properly  submitted 
to  the  Jury,  the  verdict  will  not  be  disturbed. 

6.—:    :    :    ,    One  who  attempts  to  enter  an 

elevator  for  the  purpose  of  being  carried  to  another  part  of  the 
building  should  act  with  such  care  as  a  person  of  ordinary  pru- 
dence would  exercise  under  similar  circumstances,  and,  if  he  fails 
to  do  so  and  his  negligence  contributes  to  cause  an  injury  which 
he  receives,  the  owner  of  the  building  is  not  liable  for  the  dam- 
ages sustained;  and*  where  the  question  of  the  exercise  of  such 
care  has  been  properly  submitted  to  the  Jury  and  a  verdict  has 
been  rendered  for  the  plaintiff  under  evidence  which  supports  it, 
the  verdict  should  remain  undisturbed. 

Appeal  from  the  district  court  for  Douglas  county: 
WiLUAM  A.  Redick,  Judge.    Affirmed. 

Greene,  Breckinridge,  Charley  d  Woodrough,  for  appel- 
lants. 

Duncan  M.  Vinsonhaler  and  W.  H.  Farnsworth,  contra. 

Hamer,  J. 

Counsel  for  the  appellants  are  to  be  congratulated  upon 
the  clearness  of  their  contentions.  The  plaintiff  in  the 
court  below  recovered  a  judgment  against  the  defendants 
for  damages  in  a  personal  injury  case,  where  it  is  claimed 
that  the  plaintiff's  decedent  was  killed  by  being  caused  to 
step  into  an  elevator  shaft  through  the  negligence  of  the 
defendants.  The  widow,  son  and  daughter  of  the  late  Gov- 
ernor Boyd  are  made  defendants.    They  are  alleged  to  be 
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the  owners  of  the  Boyd  Theatre  building  in  Omaha,  whicb 
at  the  time  of  the  unfortunate  tragedy  contained  13  or  14 
rooms  occupied  as  oflSces  or  studios.  Of  these,  the  comer 
room  at  the  west  end  of  the  hall  on  the  fourth  floor  was 
occui)ied  by  ilrs.  Walter  Dale  as  a  studio  for  instructiou 
in  vocal  music.  Miss  Bessie  Chambers,  the  decedent,  had 
been  ilrs.  Dale's  pupil  for  a  period  of  about  six  months, 
and  had  been  going  to  her  studio  at  5  o'clock  in  the  after- 
noon once  a  week  for  that  time.  There  is  a  passenger 
elevator  in  the  building,  the  entrance  to  which  on  the 
fourth  floor  is  about  55  feet  from  the  west  end  of  the  hall 
on  that  floor,  and  about  40  feet  from  the  door  of  Mrs. 
Dale's  studio.  The  hallway  is  about  5  feet  wide,  and  per- 
haps 80  feet  in  length,  oi*  a  little  more.  There  is  a  window 
in  the  west  end  of  the  hall  facing  the  Y.  M.  C.  A.  building 
across  the  street,  and  another  window  about  20  feet  east  of 
the  elevator  on  the  south  side  of  the  hall,  which  faces 
an  alley.  The  entrance  to  the  elevator  is  similar  to  the 
doors  to  the  officers.  Tlie  door  to  the  elevator  sets  into  the 
north  wall  of  the  hall  8  or  10  inches  from  the  outside  of 
the  door  casing.  The  elevator  was  in  charge  of  a  colored 
man  named  Sam  Madison.  There  was  an  electric  light  or 
lamp  in  the  elevator  cage,  which  it  is  claimed  by  the  de- 
fense was  always  lighted.  On  March  16,  1910,  Miss  Bessie 
Chambers  was  at  Mrs.  Dale's  studio  with  Miss  Mary  Ells- 
worth. After  she  had  finished  her  lesson  the  three  ladies, 
Mrs.  Dale,  Miss  Ellsworth  and  Miss  Chambers,  left  the 
studio  togetlier  and  walked  along  the  hall  east  tow^ards  the 
elevator.  It  is  said  that  Miss  Chambers  was  on  the  north 
of  the  hall  on  the  side  nearest  the  elevator,  and  that  Miss 
Ellsworth  was  on  the  south  side  of  the  hall,  and  that  Mrs. 
Dale  was  in  the  middle,  as  the  three  walked  abreast  toward 
the  elevator.  Tt  was  about  half  past  five  in  the  afternoon, 
and  was  growing  dark  in  the  hallway.  It  is  claimed  by 
the  defendants  that  Madison,  who  was  in  charge  of  the 
elevator,  said  nothing  to  any  of  the  ladies,  and  that  no  one 
of  them  said  anything  to  him,  also  that  the  ladies  saw  this 
colored  man  standing  at  the  window  which  faced  to  the 
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CNmth.  It  18  further  claimed  by  the  defense  that  this  mau 
4id  not  approach  the  elevator,  and  that  he  made  no  move- 
ment of  any  kind,  and  that  he  remained  in  the  position 
wliere  be  was  when  the  ladies  first  saw  liim  near  the  win- 
dow until  after  the  accident  happened  which  resulted  in 
the  death  of  Miss  Chambers.  It  is  claimed  by  tlie  defense 
that  Mrs.  Dale  did  not  lock  her  door  when  Miss  Ellsworth 
and  Miss  Chambers  left  the  studio,  and  that  she  was  not 
leavHig  for  the  afternoon,  and  therefore  was  not  herself 
iBteading  to  use  the  elevator,  and  that  a>s  the  three  young 
women  walked  down  the  hall  from  Mrs.  Dale's  door  toward 
the  elevator  they  were  laughing  and  talking,  and  that  the 
subject  of  their  conversation  was  facial  massage ;  that  when 
they  got  to  the  elevator  entrance,  or  near  it,  they  stopped; 
that  th^  could  not  have  seen  the  opening  if  they  had 
looked.  There  is  no  evidence  that  Miss  Chambers  did  not 
see  the  elevator  entrance,  or  that  slie  had  her  attention 
called  in  any  way  to  the  fact  that  the  elevator  itself  was 
not  there  ready  to  he  entered.  It  is  further  claimed  by  the 
defense  that  Miss  Ellsworth  did  not  look  to  see  whether  the 
door  to  the  elevator  was  opened  or  closed,  and  it  is  claimed 
that  Mrs.  Dale  saw  that  the  elevator  was  not  there.  It  is 
not,  however,  claimed  that  Mrs.  Dale  or  Miss  Ellsworth 
called  the  attention  of  Miss  Chambers  to  the  fact  that  the 
rfevator  was  not  there.  Miss  Chambers  seems  to  have  been 
looking  toward  Mrs.  Dale.  Just  before  she  stepped  into  the 
shaft,  where  she  fell  to  her  death,  she  said  to  Mrs.  Dale: 
'Ton  haven't."  As  she  said  that,  she  turned  from  Mrs, 
Dale  and  stepped  into  the  elevator  shaft,  fell  to  the  bot- 
tom of  the  shaft,  and  was  instantly  killed.  The  door  of  the 
elevator  shaft  was  open,  and  the  elevator  itself  was  above 
the  floor. 

That  the  matter  may  be  the  better  understood,  we  quote 
a  »iBall  part  of  the  evidence  from  Miss  Ellsworth's  testi- 
mony as  to  just  what  transpired  at  the  elevator:  "Q.  I 
don't  care  to  go  any  further  with  it.  When  Miss  Chambers 
made  this  remark  of  these  two  words,  'You  haven't,'  she 
was  looking  towards  Mrs.  Dale?    A.  Yes.    Q.  That  was 
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away  from  the  opening  into  the  elevator?  A.  Yes.  Q.  And 
instantly,  without  looking  into  the  opening  of  the  elevator, 
she  turned  and  stepped  in?  A.  Yes."  Mrs.  Dale's  state- 
ment is  as  follows:  ''And  as  we  stood  there  talking  and 
laughing  for  a  few  seconds,  I  think  it  must  have  been  in- 
side a  half  a  minute,  and  I  made  a  little  remark,  and  she 
laughingly  answered  me,,  and  turned  and  stepped  quickly 
into  the  shaft."  Miss  Ellsworth  testified :  "Q.  You  should 
say  she  stepped  first  before  she  looked  into  the  shaft?  A. 
Yes;  she  turned  as  she  stepped,  but —  Q.  The  turning  and 
the  8tepj>ing  were  about  the  same  time?  A.  Yes.  Q.  She 
didnH  look  before  she  stepped^  however^  did  she?  A.  I  don^t 
think  80.''  Mrs.  Dale  testified:  "Q.  Miss  Chambers  didn't 
look  toward  the  opening  into  the  elevator  before  she 
stepped  into  it,  did  she,  Mrs.  Dale?  A.  I  didn't  see  her 
look.  •  ♦  ♦  Q.  So,  if  she  had  looked,  turned  around 
and  looked  at  the  shaft  or  the  opening  into  the  elevator, 
she  could  have  seen  it;  she  was  where  she  could  have  seen? 
A.  You  mean  I  could  have  seen  if  she  looked?  Q.  No;  she 
was  where  she  could  have  seen  if  she  had  looked?  A.  Yea 
•  *  *  Q.  Did  I  ask  you,  Mrs.  Dale,  whether  Miss  Cham- 
bers stepped  into  the  shaft  sideways,  or  did  she  turn  clear 
around  and  stop  in  it  facing,  squarely  facing,  the  shaft? 
A,  My  remembrance  is  she  wheeled  on  her  left  to^i  and 
stepped  in  with  her  right  Q.  Stepped  forward  with  the 
right  foot?    A.  Yes." 

By  a  stipulation  it  appears  that  Madison  was  up  on  the 
fourth  floor.  Why  he  was  up  there  no  one  seems  to  know. 
There  is  no  sliowing  that  Miss  Chambers  saw  that  the. 
elevator  was  not  there,  or  that  Miss  Ellsworth  or  Mrs.  Dale 
called  her  attention  to  the  fact  that  it  was  not  there,  or 
that  the  light,  claimed  to  be  in  it,  was  not  shining.  The 
elevator  had  gone  up  the  elevator  shaft.  It  does  not  ap- 
pear that  there  is  any  evidence  to  show  why  it  went  up  the 
shaft. 

Appellants  complain  of  the  eighth  instruction,  which  is 
as  follows:  "By  negligence  of  the  defendants  in  this  case 
is  meant  a  failure  on  the  part  of  the  defendants'  servant  to 
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exercise  that  higli  degree  of  care  required  of  a  common 
carrier  of  passengers,  as  elsewhere  defined  in  instruction 
No.  4.  By  contributory  negligence  is  meant  any  negligence 
of  plaintiff  directly  contributing  to  the  accident.  By  ordi- 
narj'  care  is  meant  that  amount  or  degree  of  care  which 
common  prudence  and  a  proper  regard  for  one's  own  safety 
required  under  the  circumstances  shown  in  the  evidence." 

As  the  fourtli  instruction  was  referred  to  in  the  eighth, 
we  copy  that  part  of  it  which  we  deem  material.  It  is 
contended  by  the  appellants  that  they  were  not  negligent 
in  fact,  and  that  they  should  not  have  been  held  to  be  neg- 
ligent as  a  matter  of  law.  It  is  then  contended  that  the  act 
of  Bessie  Chambers  in  stepping  into  the  open  elevator 
shaft  was  contributory  negligence,  and  that  it  proximately 
caused  her  death. 

The  door  of  the  elevator  shaft  was  open,  and  every  wit- 
ness agrees  to  that.  Tlie  elevator  was  not  at  the  bottom  of 
the  shaft,  and  every  witness  agrees  to  that.  If  Madison, 
the  servant  employed  to  run  the  elevator,  had  kept  it  down 
on  a  level  with  the  door  of  the  shaft,  the  accident  could 
not  have  happened.  The  fourtli  and  eighth  instructions 
are  particularly  applicable  to  this. 

In  the  fourtli  instruction  it  is  said :  "It  was  the  duty  of 
the  defendant  in  this  case  to  have  some  one  in  charge  of 
said  elevator  as  conductor,  and  the  evidence  establishes 
that  they  employed  one  Sam  Madison  in  that  capacity, 
and  he  was  charged  with  the  duty  of  exercising  on  behalf 
of  his  employers  the  degree  of  care  required  of  a  carrier  of 
passengers,  as  above  in  this  instruction  defined ;  therefore, 
if  you  find  from  the  evidence  that  Madison  knew,  or  in  the 
exercise  of  the  high  degree  of  care  required  of  him  ought 
to  have  known,  that  Bessie  Chambers  or  other  persons  in 
the  building  were  intending  to  use  the  elevator  at  the  time 
in  question,  it  was  his  duty  to  so  manage  and  control  said 
elevator  as  to  avoid  injuring  any  one  attempting  to  enter 
the  same  while  using  ordinary  care;  and,  if  you  further 
And  from  a  preponderance  of  the  evidence  that  said  Madi- 
son left  the  door  of  the  elevator  shaft  open  and  the  elevator 
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unattended,  you  should  find  defendants  guilty  of  n^li- 
gence;  and,  if  you  further  find  from  a  preponderance  of 
the  evidt^nce  that  the  death  of  Bessie  Chambers  was  the 
dire<l  and  proximate  result  of  such  negligence,  and  that 
her  next  of  kin  have  suffered  pecuniary  loss  in  consequence 
thereof,  your  verdict  should  be  for  plaintiff,  provided  you 
do  not  find  tliat  ^aid  Bessie  was  guilty  of  negligence,  as 
elsewheni  instructed,  directly  contributing  in  any  degree 
to  cause  lier  death." 

By  instruction  No.  8,  and  also  by  instructions  Nos.  5 
and  6,  the  jury  were  informed  that  it  was  the  duty  of 
Bessie  Cliambers,  upon  approaching  the  elevator  entrance 
and  entering  the  siime,  to  exercise  that  degree  of  care  which 
a  person  of  ordinary  prudencte  would  have  exercised  for 
her  own  safety  under  the  circumstances.  This  idea  is 
clearly  ex]  rcssed  in  at  least  the  three  instructions  men- 
tioned. As  we  view  the  mattc^r,  the  juiy  were  properly 
cliar*]!:ed  (Mnicerniiig  the  rule  of  ccmtribiitory  negligence. 
The  fourth  and  eighth  instructions,  given  by  the  court  on 
its  own  motion,  are  models  of  clearness.  It  is  contended 
by  counsel  for  appellants,  with  much  force,  that  when  the 
jury  were  told  tliat  the  defendants  were  negligent  because 
Sam  Madison  was  not  within  the  elevator  or  at  the  en- 
trance to  it,  so  as  to  prevent  any  person  from  going  into 
tlie  shaft  wfien  the  elevator  was  not  there,  the  issue  of 
Bessie's  negligence  miglit  as  well  have  been  withdrawn 
from  the  jury.  The  man  in  charge  of  an  elevator  is,  from 
the  nature  of  liis  occupation,  required  to  be  continuously 
on  hand.  Tt  is  liis  business  to  see  that  the  door  to  the  shaft 
is  not  left  open,  and  that  those  seeking  passage  do  not  fall 
to  their  deatli-  tlirough  his  conduct.  In  this  particular 
case  the  conduct  of  ^ladison,  who  was  in  charge  of  the  ele- 
vator, would  seem  to  be  particularly  .subject  to  censure. 
He  had  the  elevator  up  on  tlie  fourth  floor.  He  left  the 
door  to  the  elevator  shaft  open  and  unguarded.  He  per- 
mitted the  elevator  to  climb  up  the  shaft,  so  that  there 
was  nothing  to  prevent  the  unfortunate  girl,  when  she 
stepped  into  what  she  supposed  was  a  safe  place,  from  be- 
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ing  precipitated  to  the  bottom.  The  fact  that  he  stood 
there  near  the  elevator  shaft  was  a  sort  of  guaranty  that 
one  might  safely  step  within  and  find  himself  standing 
in  the  elevator.  In  view  of  the  facts,  the  language  of  the 
instruction  seems  temperate  and  guarded.  In  view  of  the 
circumstances  of  this  caise,  it  was  probably  very  difficult 
for  the  jury  to  find  otherwise  than  that  Madison  left  the 
door  of  the  shaft  open  and  tinattended,  except  that  he  stood 
not  far  away  from  it,  and  that  he  did  not  call  Bessie^s 
attention  to  the  fact  that  the  elevator  had  gone  up  the 
shaft,  and  that  it  was  a  pitfall  of  death  that  awaited  her  if 
she  8tepi>ed  in.  The  main  questions  were  left  with  the  jury. 
Bessie  was  required  to  exercise  ordinary  care.  If  she  did 
not,  then  she  was  guilty  of  negligence.  If  she  was  guilty 
of  negligence  that  directly  contributed  to  her  death,  theu 
the  defendants  were  not  guilty.  This  matter  was  properly 
left  with  the  jury,  and  they  found  for  the  plaintiff. 

The  elevator  shaft  is  a  perpetual  menace  to  those  who 
would  use  the  elevator.  No  means  of  public  carriage  is 
used  80  frequently  as  an  elevator.  It  is  used  many  times 
a  day,  and  it  is  and  ought  to  be  the  duty  of  the  man  who 
is  left  in  charge  of  it  to  protect  those  who  use  it,  and  to 
see  that  the  elevator  itself  may  be  safely  entered  when  it 
is  used,  and  that  it  is  at  the  entrance  to  the  elevator  shaft 
so  the  passenger  may  step  into  it. 

The  fourth  instruction  is  further  criticised  by  counsel 
for  the  defendants  in  this  way :  In  the  fourth  instruction 
it  is  assumed  that  Madison  had  notice  of  the  intention  of 
Bessie  Chambers  to  immediately  enter  the  elevator.  It  is 
then  said  that  there  is  no  evidence  that  "he  had  any  such 
notice,  and  no  pretense  that  she  or  either  of  the  two  ladies 
with  her  indicated  such  purpose."  For  what  purpose  do 
persons  in  the  fourth  story  of  a  building  go  to  an  elevator? 
It  would  seem  that  they  go  there  to  use  it.  The  cases  of 
Knapp  V.  Jones,  50  Neb.  400,  Omaha  H.  R,  Co,  v.  Doolittle, 
7  Neb.  481,  Village  of  Culbertson  v.  HolUday,  50  Neb.  229, 
and  City  of  Beatrice  v.  Forbes^  74  Neb.  125,  are  cited, 
touching  the  want  of  ordinary  care  and  contributory  negli- 
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gence.  We  are  unable  to  accept  the  views  of  eonnsel  for 
the  appellants.  To  us  the  cases  which  they  cite  do  not 
seem  to  be  in  point.  We  find  no  errors  prejudicial  to  the 
defendants. 

It  is  contended  with  great  earnestness  that  the  verdict 
is  excessive.  Bessie  was  helping  her  father  and  mother 
in  a  substantial  way.  To  the  mother  slie  gave  |25  a  month 
out  of  her  earnings,  and  to  the  ffHlier  she  contributed  flO 
a  month  toward  his  support.  She  assisted  in  the  house- 
keeping and  in  the  household  work.  No  one  may  say  that 
she  might  not  in  tlie  future  provide  more  for  her  parents 
tlian  she  was  then  providing.  She  was  29  years  old,  and 
she  was  cultivating  lierself.  Eacli  year,  perhaps,  she  would 
be  able  to  earn  a  little  more  than  she  had  earned  in  the 
l)aflt.  We  are  unable  to  say  that  the  amount  of  the  verdict 
is  excessive. 

The  judgment  of  the  district  court  is 

AFFIRMEa). 

Reekb,  0.  J.,  Lbtton  and  Pawobtt,  JJ.,  not  sitting. 
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State,  ex  bbl.  Edwabd  Qunnarson,  appkllbb,  v.  Ne- 
braska Children's  Home  Society  bt  al.,  appbli.ants. 

Filed  Septbmbsb  26,  1913.    No.  17,235. 

1.  HabMUi  Corpus:   Venub:    Oustodt  of  Child.    An  application  for  a 

writ  of  habeas  corpus  by  a  parent  to  recover  the  possession  of 
his  minor  child  may  be  brought  in  the  district  court  in  tae 
county  where  the  unlawful  detention  takes  place.  Whether  it 
may  also  be  brought  in  the  county  where  the  relator  resides  is 
not  decided. 

2.  Parent  and  Child:    Subkendbb  of  Custody  of  Child:    Repudiation 

OF  Agbeement.  A  father  can,  by  his  agreement  In  writing,  sur- 
render the  custody  of  his  infant  child  to  another,  so  as  to  make 
the  custody  of  that  other  legal,  and  he  cannot  thereafter  repu- 
diate such  agreement  and  retain  the  custody  of  his  child,  unless 
he  can  show  a  clear  breach  of  the  agreement,  or  an  abuse  of  the 
child,  or  that  the  best  interest  of  the  child  requires  it. 

3.  :  Custody  of  Child:  Evidence.  Evidence  examined,  its  sub- 
stance stated  in  the  opinion,  and  held  that  it  is  for  the  best  in- 
terest of  the  child  to  remain  in  the  custody  of  the  respondents. 

Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Reversed  and  dismissed. 

Allen  d  Bowling  and  Baldrige,  De  Bord  d  Frddenhurg^ 
for  appellants. 

H.  Ealderson  and  M.  B.  Foster,  contra. 

(255) 
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Barnes,  J. 

This  was  a  proceeding  in  habeas  corpus  brought  in  the 
district  court  for  Madison  county  by  the  relator,  Edward 
(lunuarson,  to  recover  the  possession  of  his  two  minor 
children,  Olga  Gunnarson  and  Ellen  M.  Qunnarson.  A 
'trial  resulted  in  an  order  giving  the  custody  of  Ellen  M. 
uunnarson  to  the  relator,  and  remanding  the  custody  of 
Olga  to  the  respondents.  From  that  judgment  the  respond- 
ents have  brought  the  case  to  this  court  by  an  appeal. 

It  api)ears  that  the  relator,  on  or  about  the  18th  day  of 
^Farch,  1910,  by  an  instrument  in  writing,  duly  signe<l 
and  acknowledged  before  a  notary  public  of  AladisoR 
county,  relinquished  the  care  and  custody  of  his  two 
(laughters  to  the  respondents,  who  took  them,  without  ob- 
jection on  his  part,  to  Omaha,  in  DoughLs  ccmnty. 

It  is  respondents  first  c(mtention  tliat  the  action  sli<nild 
'lave  been  commenced  in  Douglas  county,  and  the  district 
court  for  Madison  county  had  no  jurisdiction  in  this  case 
to  make  tlie  order  of  which  tlie  respondents  complain.  It 
is  argued  that  the  action  should  have  been  commenced  in 
the  county  where  the  unlawful  restraint  took  place,  and 
some  of  the  authorities  seem  to  sustain  that  ctmtention. 
Whetlier  it  may  also  be  commenced  in  the  county  where  the 
relator  resides  has  not  perhaps  been  determined  by  this 
court,  but  we  deem  it  unnecessary  to  decide  this  question, 
for  the  reason  that  the  judgment  in  this  case  can  well  be 
put  upon  another  ground. 

It  ap])oars  that  about  five  years  before  the  commence- 
ment of  this  proceeding  the  wife  of  the  relator  died,  leav- 
ing him  with  the  two  children  in  question,  one  of  whom 
was  about  a  year  old,  and  the  other  some  four  years  of  age; 
that  immediately  after  the  death  of  his  wife  the  relator 
placed  the  youngest  child  in  the  charge  of  a  Mrs.  Newman, 
residing  in  Newman  Grove.  The  eldest  girl,  Olga,  was 
placed  in  charge  of  one  Eugene  King,  wliere  she  remained 
some  four  or  five  months,  when  she  was  also  placed  in  the 
charge  of  Jlrs.  Newman.    That  for  the  period  of  about  four 
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years  the  relator  also  lived  in  the  Newman  home.  The 
treatment  of  the  children  was  such  as  to  cause  comment 
among  the  neighbors,  and  in  March,  1910,  Gunnarson's 
brother  and  wife  came  on  a  visit  to  Newman  Grove,  They 
found  such  a  condition  existing  that  they  notified  the  offi- 
cers of  the  respondent  that  something  ought  to  be  done  for 
the  care  of  the  children,  and  Mrs.  Quivey,  acting  for  the 
respondents,  came  to  New-man  Grove,  and  secured  the  re- 
linquishment above  mentioned,  and,  without  objection  on 
the  relator's  part,  took  the  children  to  Omaha.  They  were 
afterwards  placed  in  the  home  of  Philip  Nichols  and  Enmia 
E.  Nichols,  his  wife,  and  in  the  home  of  Robert  A.  Collier 
and  Retta  Collier,  his  wife,  at  or  near  the  town  of  Camp- 
bell, in  Franklin  county,  Nebraska.  At  the  time  the  chil- 
dren were  taken  to  Omaha  the  relator  was  living  in  the 
home  of  Jfrs.  Newman,  whom,  it  is  apparent  from  the 
record,  in  a  few  days  thereafter  he  married,  and  there- 
upon he  filed  the  application  for  a  writ  of  habeas  corpus 
to  recover  possession  of  the  children. 

The  district  court  found  that  there  was  no  fraud,  false 
representations  or  undue  influence  used  on  the  part  of  the 
respondents  to  obtain  possession  of  the  children.  The  find- 
ing of  the  court  reads  as  follow^s :  "The  court  further  finds 
that  said  instruments  (relinquishment  papers)  in  writing 
were  not  obtained  by  fraud,  false  representations  or  undue 
influence  on  the  part  of  the  respondents,  or  any  other  per- 
son, and  that  the  relator  was  persuaded  to  sign  the  same 
by  persons  acting  in  good  faith,  w^ho  believed  that  they, 
were  acting  for  the  best  interest  of  said  children,  without 
false  representations  on  their  i>art."  The  court,  however, 
found  that  the  instruments  were  voidable  and  subject  to 
rescission  by  the  relator,  and  that  on  the  19th  day  of  March, 
1910,  the  relator  notified  the  persons  in  charge  of  the  office 
of  the  respondents,  the  Nebraska  Children's  Home  Society, 
that  he  desired  to  rescind  the  authority  of  said  instruments 
purporting  to  convey  to  said  Nebraska  Children's  Home 
Society  the  custody  of  the  said  children,  and  that  he  thereby 
rescinded  and  canceled  his  said  agreements. 
20 
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It  is  a  significant  fact  that  the  court  further  found  that 
"the  relator  has  not  furnislied,  and  is  not  able  to  furnish^ 
proper  parental  care,  custody  and  control  of  the  said  Olga 
Gunnarson,  and  is  not  entitled  to  the  custody  of  said  child/' 
The  court  further  found,  however,  that  "the  relator  haa 
been,  and  is  able  to  furnish  a  home  and  proper  parental 
control  for  the  said  child,  Ellen  M.  Gunnarson,  and  is  a 
proper  person  to  have  the  custody  of  said  child,  and  is 
entitled  to  her  custody."  There  was  a  further  finding  by 
the  court  that  "the  Nebraska  Children's  Home  Society  is 
a  suitable  institutidn  to  have  the  control  and  custody  of 
said  children,  and  that  said  Robert  A.  Collier  and  Retta 
Collier  are  suitable  persons  to  have  the  actual  custody  of 
said  Ellen  M.  Gunnarson,  and  that  said  Philip  Nichols 
and  Emma  E.  Nichols  are  suitable  persons  to  have  the 
actual  custody  of  said  Olga  Gunnarson."  It  is  clear  that 
the  findings  of  the  court  are  somewhat  inconsistent. 

The  testimony  shows  that  it  was  a  matter  of  common 
knowledge  that  the  relator  lived  with  Mrs.  Newman.  He 
testified:  "I  lived  there  at  Mrs.  Newman's  house  three 
years  before  I  signed  exhibits  A  and  B.  When  I  was  not  at 
home,  Mrs.  Newman  had  charge  of  these  little  children." 
.  A  Mrs.  Condrim  testified,  in  substance,  that  she  had 
lived  at  Newman  Grove  for  about  18  years,  and  had  known 
Mrs.  Gunnarson,  the  mother  of  the  two  girls ;  that  she  lived 
across  the  comer  of  the  block  from  Mrs.  Newman.  She 
«aid  Mrs.  Newman  told  her  that  she  was  a  widows  and  she 
testified  in  regard  to  a  conversation  she  had  with  Mr. 
Gunnarson.  In  relation  to  this  matter  her  testimony  is 
as  follows :  "Well,  I  don't  remember  just  how  we  started 
the  talk.  He  said  to  me  that  the  girls  were  not  treated 
right.  •  ♦  ♦  And  I  said:  *Are  you  married  to  her 
(meaning  Mrs.  Newman)?'  He  said:  No;  he  was  not  mar- 
ried. I  said :  *Well,  if  you  was  a  decent  man  you  would 
not  live  there  with  your  children  if  you  were  not  married.* 
I  says:  *Why  don't  you  take  them  away?'  He  says:  ^That 
is  what  T  should  do.'    That  is  about  all  that  was  said." 

Mr.  Nelson,  cashier  of  the  bank  at  Newman  Grove,  who 
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knew  the  Guiinarsons  well,  testified,  in  substance,  as  fol- 
lows: I  liad  a  talk  with  him  after  he  sent  the  cliildren  to 
the  respondents.  I  told  him  it  was  a  pretty  hard  thing  for 
a  father  to  liave  to  do.  He  mentioned  something — he 
thonght  the  ehildn^n  wonld  be  better  off  to  have  a  home — 
something  to  that  efTeot.  People  made  remarks  that  re- 
lator and  5frs.  Xewman  were  not  married.  I  was  sur- 
prised to  learn  that  tliey  were  not  married,  because  I  did 
not  think  it  was  quite  the  proper  way  for  a  man  to  liV(^ 
with  his  children,  Dcm't  know  how  long  they  lived  there. 
Relator  and  IMrs.  Newman  did  not  get  married  until  the 
girls  had  been  sent  away.  This  witness  further  testified 
that  Gunnarson  drank  excessively,  and  that  tlie  children 
>vere  whipped  hj  ilrs.  Newman  when  they  lived  with  her; 
that  the  eldest  child  ran  away  from  home  on  account  of 
the  treatment  she  had  received. 

A  Mr.  Juelson  testified  that,  after  the  papers  were 
signed,  Gurinarson  proposed  that  he  get  an  officer  to  go 
along  to  the  house  to  get  the  children.  One  was  at  home 
with  ]Mrs,  Newman,  the  other  had  run  away,  or  had  gone 
into  the  country  some  distance,  the  night  before.  Gun- 
narson  .seemed  afraid  to  go.  He  said  he  knew  there  would 
be  trouble  if  he  went  down,  Mrs.  Quivey  went  down.  Mr. 
Gunnarson  drove  out  to  get  the  other  child. 

Mrs.  Quivey  testified  that  Gunnarson  told  her  that  he 
went  home  about  11  o'clock  one  night,  and  the  children 
were  both  out  of  doors,  and  were  not  willing  to  go  into 
the  house,  and  that  made  him  send  for  some  one  to  take 
care  of  them.  He  said  the  younger  girl  had  been  treated 
well,  but  3Irs.  Newman  did  not  like  the  other  one,  and 
treated  her  cruelly.  He  said  she  had  wliipped  her  and  had 
hurt  her.  He  said  the  eldest  girl  had  run  away  the  night 
before. 

Louis  Pospicl  testified,  in  substance,  that  he  lived  at 
Newman  Grove ;  was  35  years  old,  and  was  a  married  man ; 
was  in  the  implement  business;  and  lived  about  300  or 
400  feet  from  Mrs.  Newman ;  that  he  knew  the  children ; 
that  he  did  nf)t  know  whether  Gunnarson  was  married 
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to  Mrs.  Xewmnn  or  not.  He  further  testified:  **I  have  no- 
ticed lots  uf  tinips  til  at  they  (referring  to  the  clnldren) 
were  not  treated  ri^ht.  '^t^a  NewTnan  slapped  Olga,  I 
lieard  lots  of  hollering  between  Mrs.  Newman  and  Olga, 
AJrg,  Newntan  was  hollering.  I  did  not  know  what  ahe 
s^taid.    r  know  she  whipped  her  with  her  hand." 

ifra  PoapTcl  testified:  "The  little  girls  did  not  have  any 
liome  except  Mrs.  Newman's;  if  thej  had  any  other  I 
would  have  known  it  Yes;  I  saw  Mrs.  Newman  whip 
these  children.  Yes;  snow  on  the  ground;  she  whipped 
both  of  til  em.  She  did  not  whip  the  little  one  as  much  as 
she  whipped  the  oldest  OEe,  She  w^hipped  the  oldest  until 
she  laid  down  in  the  snow  and  hollered.  She  said: 
'Mamma J  don't  lick  me  any  more.'  I  called  to  her.  The 
children  were  screaniiri ;  so  much  I  gue^^s  she  didn't  hear 
me.  Yes;  it  was  Olga.  She  w^as  lying  in  the  snow*  T 
don't  know  how  many  times  she  slapped  her.  I  could  not 
hear  just  what  was  said.  The  sun  was  going  down.  She 
hit  her  a  good  many  times.  She  hit  her  when  she  was 
lying  in  the  snow.  1  said  to  Mrs.  Newman ;  TVhat  are  yon 
doing?'  I  went  in,  and  did  not  see  her  any  more,  I  have 
heard  the  children  scream  over  from  the  house.  I  have 
heard  it  so  many  times  T  do  not  know."  On  cross-exami- 
nation the  witness  testified:  "I  do  not  know  what  Mrs. 
Newman  whipped  the  girls  for  that  day.  No;  I  didn't  see 
'>lga  shortly  after  the  whipping^  nor  for  some  time  later. 
I  don't  know  whetlier  there  were  any  marks  on  the  girl 
from  this  whipping," 

Mr,  Gutni,  who  is  in  the  hardware  business  at  Newman 
Qroye,  testified  in  regard  to  the  treatment  of  the  children- 
He  said:  ^'I  knew  the  little  girls  quite  a  long  time  before 
they  were  sent  away.  They  came  to  my  house  and  got  in 
witli  my  children.  As  I  understand  it^  they  had  been 
driven  out  of  the  house.  My  wife  tried  to  send  the  chil- 
dren home  wlien  supper  time  came,  hut  she  couldn't  get 
rid  of  them.  She  called  me  up  at  the  store,  and  wanted 
me  to  look  after  the  cliildreu  and  get  them  away,  because 
she  didn't  want  to  get  into  any  trouble,  so  I  set  out  to  find 
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Mr.  Gunnarson,  and  took  him  down  and  asked  him  to  go 
and  get  the  girl.  •  *  *  He  said  he  would,  and  started 
oflf.  Some  other  gentlemen  informed  me  that  Gunnarson 
went  down  and  inquired,  and  said  he  would  punish  the 
girl,  so  I  started  right  home.  I  didn't  want  any  trouble 
at  ray  place.  ♦  ♦  ♦  We  talked  a  little  while,  and  he 
said,  *We  had  better  get  the  girl  and  take  her  home,*  and 
we  found  the  girl  had  lit  out — had  gone  out  the  back  door, 
and  was  gone.  I  don't  know  where  she  went  to.  *  *  * 
Well,  I  can't  say  that  he  was  particularly  under  the  in- 
fluence of  liquor.  I  know  that  he  is  in  the  habit  of  getting 
drunk  very  often.  One  day  the  two  girls  came  with  my 
girl  from  the  schoolhouse,  and  would  not  go  home.  They 
wanted  my  girls  to  go  home  with  them,  and.  said,  ^They 
will  not  whip  me  if  you  go  with  us.*  ♦  ♦  ♦  The  same 
day  my  children  went  up  town  to  find  Gunnarson;  and 
th^  had  walked  around  on  the  streets,  and  Mr.  Gunnar- 
son and  the  two  children  came  into  the  store.  They 
stopped  there,  and  we  got  to  talking  of  the  girl.  ♦  ♦  « 
Mrs.  Newman  had  accused  her  of  telling  lies,  and  that  she 
had  punished  Olga  und  whipped  her,  and  washed  her 
month  to  wash  the  lies  out  of  her  mouth.  Gunnarson  said 
he  couldn't  be  there.  He  said  they  were  whipped  or  mis- 
treated, and  he  said  that  is  too  bad  that  they  were  treated 
that  way.  He  says,  as  near  as  I  remember,  that  they  tell 
lies,  or  something  like  that,  and  he  knew  that  was  one  of 
the  punijshments  they  received  for  telling  lies."  Testify- 
ing of  Gunnarson's  general  reputation  in  the  community, 
he  stated :  "He  is  in  the  habit  of  getting  drunk.  I  would 
Qot  say  that  he  is  the  worst  drinker  in  Newman  Grove 
*  *  *  is  right  with  the  drinkers.  Olga  didn't  tell  that 
she  was  punished  by  putting  soap  in  her  mouth  at  my 
house.  She  told  it  out  in  the  street  before  Mr.  Gunnarson 
and  myself.  T  had  very  good  reason  to  believe  it.  The 
girl  cried,  and  didn't  dare  to  go  home.  ♦  •  ♦  We  had 
quite  a  little  talk  with  Gunnarson  about  this  matter.  He 
seemed  to  be  in  trouble  himself  to  know  where  to  take 
the  children.     He  was  apparently  afraid  to  take  them 
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home  himself.  No;  I  didn^t  talk  with  Iniii  about  a  plan, 
for  I  didn't  know  of  any  plan,  *  *  *  to  take  care 
of  them." 

John  Juelson,  a  reputablf^  business  man  of  Newman 
Cirove,  testified  that  he  knew  the  i>eople  very  well ;  that 
Gunnarson's  general  reputation  in  the  neighborhood  was 
that  he  drank  pretty  hard. 

Lillian  McClelland  testifit^l  for  tlio  reR|>i>ndent8  that 
she  was  at  the  Children's  H*  jne  8(k  ii^ty  when  Gunnarson 
came  to  see  about  reclaiming  \i\h  children.  Her  testimmjy- 
in  substance,  is  as  follows:  ^*Wlipn  he  came  there  I  was 
alone.  I  should  say  he  was  iiitoxicated.  Yes;  I  have  seen 
enough  of  intoxicated  men  t*i  know  when  they  are  intoxi- 
(*ated.  I  had  a  talk  with  him  with  n^ference  to  the  chil- 
dren. He  said  he  came  to  see  Mrs.  Quivey.  I  tjtild  bini 
Mrs.  Quivey  was  out  of  the  city,  and  would  not  be  a!»le  to 
see  him  before  the  first  of  the  f(^llt>winp:  \v<»ek.  He  nnid 
lie  had  a  letter  from  Mr.  QniTpy  that  he  had  written.  1 
said:  ^Why  did  you  give  your  childrt^n  up,  if  you  wante<l 
to  have  them  back  again?'  He  Hiud  he  didn't  really  want 
to  give  them  up,  but  he  had  been  living  with  Mrs,  New- 
man for  five  years.  He  said  he  did  not  believe  it  wa»  the 
right  place  for  the  children,  but  h(*  wanted  thein  back/' 
On  cross-examination  she  testifi(*d  :  '*It  was  alKiut  2  o'eloek 
in  the  afternoon  that  Gunniirson  a])pearcd  at  the  office. 
Yes,  sir;  he  nnist  have  come  directly  from  the  de])ot  to  tin' 
office.  Yes;  he  was  drunk.  Well,  he  lay  over  the  register 
and  vomited;  act(d  as  much  like  a  drunk  man  as  1  ever 
saw.  I  never  saw  him  but  twice;  that  is  all  I  know  about 
his  drinking.*' 

Miss  Carrie  Stewart  testified,  in  substaucOj  aft  follows: 
"I  don't  think  I  ever  was  at  Newnum  fyrove  before  that 
case  came  up.  It  was  in  my  judgment  a  case  that  rnpiirrd 
attention.  Yes;  T  have  seen  Mr.  Gnnnarsou,  First  aboul 
January  0,  1010,  at  Newman  Gi^t^ve  on  a  roach  attach+*d 
to  the  freight  train.  He  caiin^  in  and  sat  th^wn  just  IkicU 
of  me.  From  his  remarks  1  judged  he  was  intoxicated 
Shortly  after  I  took  my  seat  in  the  car,  Mr»  Gunnarsim 
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eame  on  with  tw  o  little  girls;  was  sitting  just  back  of  me, 
and  they  sat  tliere  for  a  short  time.  He  seemed  to  be  so 
much  intoxicated  that  he  could  scarcely  resist  Mrs.  New- 
man, and  she  took  the  two  little  girls  and  got  off  the  train 
and  went  across  the  railroad  track.  She  was  scolding  the 
eldest  girl.", 

There  i.s  considerable  other  testimony  in  the  record 
showing,  or  tending  to  show,  that  Gunnarson  was  a  man 
addicted  to  the  use  of  intoxicating  liquors.  It  seems  clear 
from  the  testimony  that  Gunnarson  himself  knew  that  his 
children  had  been  cruelly  treated  by  the  woman  he  was 
living  with.  It  also  seems  clear  that  she  had  no  affection 
for  the  children  of  Gunnarson's  first  wife;  that  her  con- 
duct towards  them  drove  them  away  from  home;  that  they 
were  subjected  to  frequent  punishment  in  the  way  of 
whippings.  If  she  would  do  this  while  the  children  were 
living  there,  before  they  were  taken  in  charge  by  the  re- 
spondents, it  is  fair  to  assume  that  she  would  continue 
this  cruel  treatment  in  case  they  were  returned  to  the? 
custody  of  the  father. 

A  father  cjui.  by  agreement,  surrender  the  custody  of 
his  infant  children  to  another,  so  as  to  make  the  custody 
of  that  other  legal,  and  he  cannot  thereafter  repudiate 
such  agreement  and  retain  the  custody  of  the  children, 
unless  he  can  show  a  clear  breach  of  the  agreement,  or  an 
abuse  of  the  child,  or  that  the  best  interest  of  the  child  re- 
quires it.  Cunningham  v.  Barnes,  37  W.  Va.  746;  Ander- 
son r.  Young,  54  S.  Car.  388. 

In  Clark  v.  Bayer,  32  Ohio  St.  299,  it  was  said:  "It 
sometirues  happens  that  parents  have  abandoned  their 
minor  children,  or  by  act  and  word  transferred  their  cus- 
tody to  another.  In  such  cases,  where  the  custodian  is,  in 
evei7  way,  a  pn)per  person  to  have  the  care,  training,  and 
education  of  the  infant,  and  the  court  is  satisfied  its  social, 
moral,  and  educational  interests  will  be  best  promoted  by 
remaining  in  the  custx)dy  of  the  person  to  whom  it  was 
transferred,  or  received,  when  abandoned,  the  new  cus- 
todv  will  be  trented  as  lawful  and  exclusive." 
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In  liovnett  v.  Bonnett,  61  la.  199,  it  was  said:  **The 
^•eijflit  of  authority,  we  think,  sustains  the  position  that  a 
|)ar(»nt  cau  by  agreement  surrender  the  custody  of  his 
(*hild,  HO  as  to  make  the  custody  of  him  to  whom  he  sur- 
n*iHlepR  it  legal." 

In  view  of  the  finding  of  the  trial  coilrt  that  Robert  A. 
( 'Ollior  and  Retta  Collier  are  suitable  persons  to  have  the 
artual  cMistody  of  Ellen  M.  Gunnarson,  we  see  no  reason 
why  that  custody  should  be  transferred  again  to  the 
father,  wlio  voluntarily  relinquished  it  It  has  always 
Ikm'u  h(^ld  by  this  court  that  the  interests  of  the  child 
Nliould  be  taken  into  consideration  in  determining  its  cus- 
tody. In  re  liurdick,  91  Neb.  639 ;  State  v.  Porter,  78  Neb. 
Hll ;  /n  re  White,  33  Neb.  812.  As  we  view  the  record,  it 
Ih  apparent  that  it  is  for  the  best  interest  of  Ellen  M.  Gun- 
narnon  that  she  remain  in  the  custody  of  Robert  Collier 
am]  Hetta  Collier  until  such  time  as  it  is  shown  that  a 
change  of  custody  will  materially  promote  the  child's  wel- 
fare, morally  and  physically. 

The  judgment  of  the  district  court,  so  far  as  the  care, 
custody  and  control  of  the  child  Ellen  is  concerned,  is 
therefore  reverscHl,  and  the  proceeding  is  dismissed. 


RKVKRSEn  AND  DISMISSED. 


Kkksk,  C.  J.,  Leiton  and  Pawcbtt,  JJ,,  not  sitting. 


Lardneh  Howell,  appblleb,  v.  Cornelius  Jordan, 
appellant. 

Filed  Septbmbxb  26,  1918.    No.  17,336. 

1.  Tax  Sale:  Validity:  Notice  of  Redemption.  Notice  of  the  ezpira^ 
tion  of  the  time  for  redemption  of  real  estate  from  tax  sale 
must  be  served  on  the  person  in  whose  name  the  land  was  as- 
sessed; and  there  must  be  personal  service  of  the  notice,  or  a 
showing  that  such  service  cannot  be  had,  in  which  case  service 
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may  be  made  by  publication.  A  failure  to  serve  such  notice,  or 
show  the  necessity  for  aervlce  by  publication,  renders  the  subse- 
quent proceedings  void. 

:   REDEMPTI0I7 :   Tbndkb.    Tender  by  the  owner  to  the  county 


treasurer  of  the  payment  of  an  amount  sufficient  to  redeem  the 
,  land  from  tax  sale,  such  tender  being  refused,  is  a  sufficient  com- 
pliance with  the  statute  providing  for  payment  of  all  taxes  due 
to  enable  the  owner  to  maintain  an  action  for  redemption  of  his 
.land  from  tax  sale. 

Appbal  from  the  district  court  for  Sioux  county :  Wil- 
liam H.  Westovbr,  Judge.    Affirmed. 

Michael  J.  O'Connell,  Allen  G.  Fisher  and  WUliam  P. 
Rooney,  for  appellant. 

Albert  W.  Crites^  contra. 

Barnes^  J. 

Action  to  redeem  a  quarter  section  of  land  situated  in 
Sioux  county,  Nebraska,  from  a  sale  for  taxes,  and  to 
quiet  the  title  of  the  plaintiff  thereto.  A  trial  in  the  dis- 
trict court  resulted  in  a  judgment  for  the  plaintiflF,  and 
the  defendant  has  appealed. 

The  record  discloses  that  on  the  2d  day  of  November, 
1902,  the  entire  quarter  section  of  land  in  question  was 
sold  to  one  Grant  Guthrie  for  the  delinquent  taxes  of  1901, 
amounting  to  the  sum  of  |3.93 ;  that  notice  of  the  time  of 
expiration  for  redemption  was  published  in  the  Harrison 
Sun,  a  newspaper  published  and  in  general  circulation  in 
Sioux  county,  commencing  on  the  15th  day  of  July,  and 
ending  on  the  29th  day  of  that  month,  in  the  year  1904 ; 
that  on  the  14th  day  of  November  of  that  year  a  treas- 
urer's tax  deed  was  issued  to  the  said  Grant  Guthrie,  who 
thereupon  conveyed  the  land  by  quitclaim  deed  to  the  de- 
fendant, Cornelius  Jordan,  who  claimed  to  be  the  owner 
thereof  under  the  quitclaim  deed  above  mentioned. 

It  appears  that  the  published  notice  was  the  only  no- 
tice given  of  the  expiration  of  the  time  for  redemption; 
that  the  land  was  taxed  in  the  name  of  William  A.  Pat- 
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zowsky,  and  tlie  title  was  in  one  W.  H.  Carnahan>  receiver 
of  the  McKinley-I.anning  Loan  &  Trust  Company,  and 
his  deed  was  recorded  on  the  3d  day  of  June,  1903,  in  the 
deed  records  of  Sioiix  county.  The  statute  providing  for 
notice  of- the  expiration  of  the  time  for  redemption  was 
construed  in  Thorn  sen  v,  Dieley,  42  Neb.  314,  and  it  was 
there  held  that  tlie  notice  must  be  served  upon  the  person 
in  whose  name  tlio  land  was  assessed.  There  is  no  show- 
ing tliat  personal  service  of  the  expiration  of  the  time  for 
redemption  could  not  be  served  upon  Patzowsky,  or  some 
person  in  possc^ssion  of  the  land.  The  record  discloses  that 
no  notice  other  tlian  hy  publication  was  served  ujwn  Pat- 
zowsky, and  it  is  not  shown  that  i)ersonal  service  could 
not  have  been  made  ni>on  him.  For  this,  and  other  rea- 
sons, it  appears  that  the  notice  was  defective,  and  con- 
ferred no  authority  on  the  treasurer  to  execute  the  tax 
deed  in  question. 

Again,  it  ai>pears  that  the  entire  160  acres  of  land  was 
sold  for  the  i^altiy  sum  of  |3.93,  and  it  does  not  seem  at 
all  probable  that  no  one  would  have  purchased  a  less 
amount  of  the  land  for  that  sum.  '^^Tien  it  is  sought  to 
divest  the  owner  of  his  land  by  a  tax  deed,  it  has  always 
been  held  by  this  court  that  the  provisions  of  the  statute 
must  be  strictly  complied  with,  for  such  provisions  are 
mandatory,  f^tatc  i\  Goyhart,  34  Neb.  192;  Jones  v. 
Dura.9^  14  Neb.  40;  Peck  r.  Garfield  County.  88  Neb.  635. 
It  therefore  follows  that  the  tax  deed  w^as  void. 

It  is  contended  that  there  was  no  showing  on  the  part 
of  the  plaintiff  tliat  he  had  paid  all  of  the  tcaxes  due  upon 
the  land,  and  therefore  he  was  not  entitled  t^  a  decree 
in  his  favor.  It  appears,  however,  that  the  plaintiff  had 
tendered  ])ayinent  of  all  of  the  taxes  due  several  times 
to  the  county  treasurer,  who  had  refused  to  accept  such 
payment.  The  plaintiff  could  not  do  more,  and  therefore 
this  (contention  cannot  be  sustained. 

Finally,  it  appears  that  there  was  an  accounting  of  the 
amount  n^^cessary  to  redeem,  and  the  court  fonnd  that  sum 
to  be  136.50.     This  sum  of  money  the  plaintiff  was  re- 
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quired  to  pay  in  order  to  redeem  the  land  from  the  tax 
sale>  and  that  amount  was  paid  into  court  for  the  bene- 
fit of  the  defendant. 

It  follows  that  the  judgment  of  the  district  court  was 
right)  and  is 

Affirmed. 

Bex!SE,  C.  J.,  Letton  and  Fawcbtt,  JJ.,  not  sitting. 


Onn  Lumber  &  Shingle  Company,  appellant,  v.  Powell 
Lumber  (V)mpany  bt  al.,  appellees. 

Piled  September  26,  1913.    No.  17,340. 

SSstoppel  in  Pais.  To  create  an  estoppel  in  pais,  it  must  appear  that 
the  party  against  whom  It  is  invoked  made  the  declaration  or  did 
the  act,  on  which  the  estoppel  is  sought  to  be  based,  either  with 
the  express  intention  to  deceive,  or  acted  with  such  careless  and 
culpable  negligence  as  to  amount  to  a  constructive  fraud. 

Appeal  from  the  district  court  for  Jefferson  county: 
Leander  M.  PB^tBBRTON,  JuDGE.    Affirmed. 

F.  N,  Front  and  T.  A.  Witten^  for  appellant. 

C.  C.  Flanshurg  and  O.  H.  Denney,  contra. 

Barnes,  J. 

Action  to  recover  the  purchase  price  of  a  car-load  of 
shingles.  A  trial  in  the  district  court  for  Jefferson 
county  resulted  in  a  judgment  for  the  defendants,  Delmar 
D.  Norton  and  Isaac  J.  Elwood,  and  the  plaintiff  has 
brought  the  case  to  this  court  on  appeal. 

The  record  discloses  that  for  some  years  prior  to  the 
17th  day  of  February,  1910,  the  defendant  Delmar  D. 
5Iorton  was  the  owner  of  a  lumber  yard  in  the  village  of 
Powell,  Jefferson  county,  w^hich  was  in  charge  of  an  agent 
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by  the  name  of  I'risch,  who  carried  on  the  business  nnder 
the  name  of  the  "Powell  Lumber  Company ;"  that  on  that 
date  he  sold  the  yard  in  question  to  the  defendant  Eh\  ood. 
giving  him  a  deed  to  the  real  estate,  and  executing  to  him 
a  bill  of  sale  of  the  stock  of  lumber;  that  Elwood  on  the 
same  day  sold  the  yard  to  W.  L.  Parker  and  Edgar  A. 
Foster,  who  at  that  time  took  possession  of  the  yard  and 
business;  that  thereafter,  and  on  or  about  the  10th  day  of 
March,  1910,  Parker  and  Poster  oinlerGd  tlie  car-load  of 
shingles  in  question  from  the  plaintiff,  who  shortly  before 
that  time  succeeded  to  the  business  of  the  Derickson  Lum- 
ber Company  of  Seattle,  Washington.  The  order  was  by 
mail,  and  made  by  defendants  Parker  and  Foster,  under 
the  name  of  the  Powell  Lumber  Company,  the  order  hav- 
ing been  signed  by  a  rubber  stamp ;  the  letter-head  used  in 
mailing  the  order  did  not  contain  the  name  of  either  Nor- 
ton  or  El  wood  The  car-load  of  shingles  was  shipped  upon 
this  order.  The  shipment  nevCT  came  to  Powell,  but  was 
diverted  in  transit  to  the  Panhandle  Lumber  Company  of 
Canadian,  Texas,  and  it  waa  sought  to  hold  defendants 
Norton  aud  Elwood  on  the  ground  of  an  estoppel. 

It  was  not  claimed  that  plaintiff  had  ever,  at  any  time 
before  the  shijiment  in  question  was  made,  sold  either  to 
Norton  or  Elwood  any  lumber,  or  had  any  dealings  witli 
the  Powell  Lumber  Company.  It  i»  claimed,  however, 
that  before  it  made  the  shipment  it  had  examined  a  "Red 
Book"  (the  date  of  which  is  not  given),  used  by  the  trade, 
and  had  ascertained  that  the  defendant  Norton  was 
worthy  of  credit,  and  therefore  made  the  shipment  in 
question.  It  is  not  claimed  that  the  plaintiff  made  any 
other  or  further  investigation,  or  that  it  ever  had  any 
dealings  or  correspondence  with  either  Norton  or  Elwood, 
or  the  Powell  Lumber  Company,  except  to  fill  the  order  in 
question.  The  district  court  held  that  there  was  no 
estoppel,  and  that,  as  to  the  defendants  Elwood  and  Nor- 
ton, plaintiff  was  not  entitled  to  recover. 

In  order  to  create  an  estoppel  in  pais,  it  must  appear 
that  the  party  against  whom  it  is  invoked  made  the  dec- 
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laration  or  did  the  act,  upon  which  estoppel  is  sought  to 
be  based,  either  with  the  express  intention  to  deceive,  or 
with  such  careless  and  culpable  negligence  as  to  amount 
to  a  constructive  fraud.    Oriffeth  v.  Brown,  76  Cal.  260. 

It  appears  that,  when  the  order  in  question  was  made, 
neither  Norton  nor  Elwood  was  interested  in  any  manner 
in  the  Powell  Lumber  Company.  Norton  had  sold  and 
conveyed  the  entire  business  to  Elwood  on  the  17th  day  of 
February,  1910,  and  tliereafter  had  no  interest  in  the 
Powell  Lumber  Company.  Elwood  had  sold  and  conveyed 
the  property  to  Parker  and  Poster  on  the  same  day,  and 
therefore  had  no  interest  in  the  company.  There  had 
been  no  course  of  dealings  between  the  plaintiff  and  the 
Powell  Lumber  Company,  and  there  was  nothing  on  which 
to  base  an  estoppel  as  against  Norton  or  Elwood.  It  does 
not  appear  tliat  either  Norton  or  Elwood  had  any  knowl- 
edge or  intimation  that  it  was  the  purpose  of  the  defend- 
ants Parker  and  Foster  to  continue  the  business  under 
the  trade-name  of  the  Powell  Lumber  Company,  and,  as 
we  view  the  record,  there  is  nothing  in  the  evidence  to  cre- 
ate an  estoppel  as  against  either  of  them. 

There  was  a  special  appearance  by  the  api)ellees,  which 
was  kept  good,  and  it  is  claimed  by  them  that  the  district 
court  for  Jefferson  county  never  acquired  jurisdiction  over 
them,  or  either  of  them.  It  is  not  necessary  to  determine 
that  question,  for  the  reason  that  the  plaintiff  has  failed 
to  establish  any  liability  on  the  part  of  the  appellees* 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 
Bebsb,  G.  J.,  Letton  and  Fawobtt,  JJ.,  not  sitting. 
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Cora  Caroline  Colman,  appbli.eb,  v,  Albert  Lobper^ 
appellant. 

Filed  September  26,  1913,    No.  17,361. 

1.  Intoxicating  Liquors:    Action  fob  Damaoes;    Limitations,     Where 

it  is  shown  that  an  unlicensed  seller  of  intoxicating  llgxiors  has 
sold  such  liquors  to  one  who  has  become  an  habitual  drunkard, 
within  four  years  next  before  the  commencement  of  an  action 
brought  by  his  wife  to  recover  damages  for  the  loaa  of  support,  a 
plea  of  the  statute  of  limitations  is  not  available  as  a  defense. 

2.  :   :    Recovery.    In  such  a  case,  where  the  disability  is 

permanent,  the  Injury  is  a  continuing  one,  and  recovery  may  be 
had  for  the  whole  period  of  the  disability. 

"».  :    :    Defenses.     The  fact  that  the  wife  consented  to 

or  acquiesced  in  the  sale  or  gift  of  Intoxkatlng  liquors  to  the 
husband  is  no  defense  or  bar  to  an  action  for  damages  by  the 
wife,  and  in  behalf  of  the  minor  ( hlMren*  for  loss  of  means  of 
support  through  the  disability  or  d  I  squall  location  of  the  husbano 
for  labor  caused  by  drinking  the  intoxicating  liquors,  Qran  r 
Houston,  45  Neb.  813. 

4.  :    Sales:   Circumstantial  Evidence.    The  sale  of  intoxicating 

liquors,  like  any  other  fact,  may  be  proved  by  clrcumstaiitlft' 
evidence;  and  it  is  not  error  to  receive  the  testimony  of  a  atfl 
tion  agent,  who  had  delivered  some  32^000  pounds  of  bottle<^ 
goods  labeled  "mineral  water"  to  the  defendant,  that  In  hl^ 
opinion  the  goods  were  intoxicating  liquors, 

5.  :     Action    fob    Damages:     Witxessbs:     CBoss-Es:AMT?flATTo\. 


Where,  on  the  trial  of  an  action  for  damages  caused  by  the  salt^ 
of  intoxicating  liquors  to  an  habitual  drunkard,  the  defendant 
has  introduced  evidence  to  show  that  he  is  the  owner  of  a  eman 
amount  of  property,  it  is  not  error  to  permit  the  plaintiff  to  pur- 
sue that  inquiry  upon  cross-examination,  and  show  that  the  de 
fendant  was  possessed  of  a  farm  worth  about  $3,000, 

:    :     Verdict.     Evidence   examined,   and   ft  eld  that   a 


verdict  for  $5,516.70  was  not  excessive. 


Appeal    from    the    district   court    for    Gage    cotiBty: 
Lbander  M.  Pe^irerton,  Judge,    A^rmed. 

L.  W.  Colhy,  for  appellant 

Uugli  J,  Dohhs,  contra. 
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Barnes,  J. 

Action  against  an  unlicensed  seller  of  intoxicating 
liquors,  brought  by  Cora  Caroline  Colraan,  for  herself  and 
her  two  minor  children,  to  recover  for  the  loss  of  support 
occasioned  by  the  debauched  and  drunken  condition  of  the 
husband  and  father,  Harry  D.  Colman.  A  trial  in  the  dis- 
trict court  for  Gage  county  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.  The  defendant  has  appealed,  and 
his  first  contention  is  that  a  part  of  the  damages  claimed 
were  barred  by  the  statute  of  limitations. 

It  appeal's  that  plaintiff  and  her  husband  were  married 
in  1894,  and  at  that  time  he  was  a  sober  and  industrious 
naan ;  that  for  some  six  years  thereafter  he  was  able  to  and 
did  earn  about  f  1,000  a  year,  which  he  contributed  to  the 
support  of  his  wife  and  children ;  that  in  the  year  1900  he 
commenced  to  obtain  intoxicating  liquor  from  the  de- 
fendant, and  gradually  became  addicted  to  its  excessive 
use,  until  the  year  1906,  wlien  plaintiff  induced  him  to  take 
what  is  called  the  "Keeley  Cure";  that  when  Colman  re- 
turned from  that  institution  he  was  sober  and  industrious, 
and  resumed  his  occupation  ob  a  carpenter  and  farmer, 
and  remained  in  that  condition  until  the  4th  of  July,  1907, 
when  he  again  obtained  intoxicating  liquor  from  the  de- 
fendant, which  he  drank  to  excess;  that  he  obtained  such 
liquors  from  the  defendant  frequently,  and  again  became 
an  habitual  drunkard,  and  was  totally  unable  to  support 
the  plaintiff  and  his  children;  that  he  continued  in  the 
excessive  use  of  intoxicating  liquors  until  eventually  he 
threatened  to  kill  his  wife  and  children,  and  they  were 
compelled  to  flee  from  him  and  take  up  their  abode  else- 
where. In  March,  1909,  the  plaintiff  brought  this  action, 
and  it  appears  that,  owing  to  the  debauched  condition  of 
her  husband,  she  obtained  a  divorce  from  him  on  or  about 
the  1st  of  June,  1909;  that  the  husband  continued  to  use 
intoxicating  liquors  until  he  died. 

The  defendant  filed  a  motion  to  compel  the  plaintiff  to 
separately  state  and  number  her  several  causes  of  action. 
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The  motion  was  overruled,  and  the  defendant  filed  an 
answer,  in  which  he  interposed  a  plea  of  the  statute  of 
limitations  as  to  all  sales  of  liquor  which  occurred  prior 
to  March  1 0, 1905,  and  on  the  trial  the  defendant  requested 
an  instruction  to  that  effect,  which  was  refused,  and  the 
court  instructed  the  jury,  upon  his  own  motion,  as  follows : 

"Instruction  No.  4.  If  you  find  from  the  evidence  at 
the  time  plaintiff  married  the  said  Harry  D.  Colman,  and 
for  some  years  thereafter,  he  was  a  sober  and  industrious 
man,  was  able  to,  and  who  did,  earn  money  which  he  ap- 
plied to  the  support  of  plaintiff  and  her  children,  and  that 
afterwards  the  said  Harry  D.  Colman  became  a  drunkard, 
and  by  reason  thereof  failed  to  support  plaintiff  and  her 
said  children  as  well  as  he  would  have  done  bad  he  not 
become  a  drunkard,  and  that  defendant,  Albert  Loeper, 
at  any  time  within  four  years  prior  to  March  10,  1909, 
sold  or  gave  to  said  Harry  D.  Colman  any  intoxicating 
liquor  or  liquors,  which  either  caused,  or  contributed  to, 
his  said  drunkenness,  then  plaintiff  is  entitled  to  a  verdict 
against  the  defendant  for  the  amount  of  damages  which 
you  find  from  the  evidence  she  has  sustained  by  reason  of 
the  drunkenness  of  said  Harry  D.  Colman." 

The  question  on  this  phase  of  the  case  is:  Did  the  trial 
court  err  in  refusing  to  treat  the  appellee's  cause  of  actioTi 
as  separable?  This  action  is  not  for  a  partial  loss  of  sup- 
port during  any  severable  period  of  time  embraced  in  the 
petition.  It  is  an  action  for  the  total  destruction  of  the 
means  of  support  which  would  have  been  afforded  th<^ 
plaintiff  and  her  children  but  for  the  wrongful  and  il- 
legal sales  of  intoxicating  liquors  by  the  appellant  to  her 
husband  through  a  long  series  of  years.  It  is  the  ulti- 
mate and  final  result  of  such  sales,  namely,  the  total  and 
permanent  disqualification  of  her  husband  to  support  hie 
family,  that  constitutes  the  plaintiff's  cause  of  action. 
Such  a  cause  of  action  is  single  and  individual* 

After  reciting  her  marriage  to  Harry  D,  Colman  In 
1894,  the  petition  alleges  that,  during  all  the  times  cor* 
ered  by  her  grievance,  her  said  husband  with  herself  and 
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children  constituted  one  family;  that  she  and  her  minor 
children  were  wholly  dependent  upon  him  for  their  main- 
tenance and  support.  It  is  alleged  that,  during  all  the 
time  mentioned  in  her  said  petition,  defendant  Loeper  was 
engaged  in  the  sale  of  intoxicating  liquor  at  his  residence 
in  Gage  county,  Nebraska,  without  having  ever  been 
licensed  to  deal  in  alcoholic  drinks;  that  during  the  years 
1900,  1901,  1902,  1903,  1904,  and  1905,  and  a  part  of 
1906,  her  husband  was  transformed  by  the  appellant  from 
an  absolutely  sober,  healthy  and  industrious  man  to  a 
common  drunkard,  so  that  by  July  of  the  last  named  year 
he  was  in  a  condition  of  almost  continuous  inebriety; 
that  during  the  month  of  July  of  that  year  he  was  placed 
in  a  Keeley  Cure,  and  treated  for  six  weeks  for  alcohol- 
ism; that  on  his  return  from  said  institution,  and  after 
taking  such  treatment,  the  defendant  Loeper,  well  know- 
ing that  he  had  been  under  treatment  at  said  institution, 
continued  to  ply  him  with  intoxicating  liquors,  and  to 
sell  the  same  to  him,  beginning  about  July  1,  1907,  and 
on  the  4th  day  of  July,  1907,  to  the  date  of  the  com- 
mencement of  this  suit,  the  plaintiff's  husband  lapsed 
again  into  the  habitual  and  excessive  use  of  alcoholic 
liquors  as  a  beverage,  such  liquors  having  been  furnished 
and  supplied  to  him  by  the  defendant,  whereby  he  was 
rendered  incapable  of  providing  suitable  support  and 
maintenance  for  plaintiff  and  her  children,  and  did  utterly 
fail  to  provide  such  support  and  maintenance,  and  after 
a  prolonged  debauch  for  many  years  prior  to  the  20th  day 
of  February,  1909,  plaintiff,  believing  that  her  own  life 
and  the  lives  of  her  children  were  endangered  by  the 
drunken  and  incapable  condition  of  her  said  husband, 
fled  from  home  with  her  children,  and  has  not  since  lived 
with  her  said  husband. 

There  is  no  hint  in  the  language  of  this  petition  that 
the  appellant  considered  her  cause  of  action  as  anything 
else  than  the  total  disqualification  of  her  husband  to 
support  herself  and  children.  The  contention  of  the  ap- 
pellant founded  upon  the  theory  of  partial  failure  of 
21 
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support  is  negatived  by  the  averments  of  tae  j  laintiflTs 
l^etition  and  the  evidence  offered  in  support  of  it. 

In  Pilkins  v.  Hans,  87  Neb.  7,  we  held:  ^*In  an  action 
against  licensed  saloon-keepers  for  damages  arising  from 
the  sale  of  liquors  to  plaintiff's  husband  causing  liis  death, 
it  is  proper  to  allege  and  prove  that  for  some  time  im- 
mediately prior  to  the  day  of  the  death  of  the  deceased 
the  defendants  had  sold  liquors  to  the  deceased  and  had 
thereby  caused  him  to  become  an  habitual  drunkard.'' 

In  Stdhnlca  v,  Kreitle,  66  Neb.  829,  the  sales  by  some 
of  the  defendants  to  the  husband,  an  habitual  drunkard, 
had  extended  through  a  greater  portion  of  five  years,  and 
the  judgment  was  affirmed.  The  court  held  that  those 
defendants,  who  during  the  entire  period  of  time  had 
contributed  to  the  formation  of  the  habit,  were  liable  for 
the  resulting  continued  course  of  dissipation  on  the  part 
of  the  husband. 

In  Jessen  v.  Willhite,  74  Neb.  608,  it  was  held  that  one 
selling  liquors  is  liable,  not  only  for  the  actual  results 
of  the  sale,  but  for  all  danmges  growing  out  of  the  dis- 
qualification resulting  from  or  contributed  to  by  such 
sale,  without  reference  to  tlie  time  through  which  such 
disqualification  may  continue. 

The  obvious  meaning  of  the  law  is  that,  when  a  cause 
of  action  has  once  accrued  under  the  civil  damage  pro- 
visions of  the  Slocumb  act  in  favor  of  the  wife  against  the 
liquor  dealer  for  damages  to  her  means  of  support  aris- 
ing from  the  sale  of  intoxicating  liquors  to  her  husband, 
whereby  he  has  become  an  habitual  drunkard  and  in- 
capable of  supporting  his  family,  the  injury  is  a  con- 
tinuing one,  and  the  wife  may  recover  for  all  future  loss 
from  the  moment  the  cause  of  action  arose,  no  matter 
what  the  qu.Tntum  of  the  disqualification  may  be,  and 
without  regard  to  the  length  of  time  tli rough  which  it 
may  continue  to  run.  It  seems  clear  that  the  cause  of 
action  is  not  barred  by  the  statute  of  limitations  if  a 
suit  is  brought  within  four  years  after  the  defendant  has 
ceased  to  supply   the  husband  with  intoxicating  liquor. 
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We  are  therefore  of  opinion  that  the  instruction  given  by 
the  court  upon  its  own  motion  was  as  favorable  to  de- 
fendant as  he  was  entitled  to,  and  the  instructions  as  to 
the  statute  of  limitations  tendered  by  the  defendant  were 
properly  refused. 

The  defendant  contends  that  the  court  erred  in  refus- 
ing to  give  instructions  numbered  2  and  3,  at  his  request. 
By  instruction  No.  2  the  jury  were  told,  in  substance, 
that  if  they  found  from  the  evidence  that  the  plaintiff 
voluntarily  consented  to,  or  contributed  to,  the  intoxica- 
tion of  her  husband  by  furnishing  to  him  money  to  pur- 
chase intoxicating  liquors  from  the  defendant  from  which 
the  plaintiff's  husband  became  intoxicated,  or  if  she  as- 
sented to  the  sale  of  intoxicating  liquors  to  lier  husliand 
by  the  defendant  by  which  liquor  her  husband  became 
intoxicated,  then  in  that  case  the  i>laintiff  could  not  re- 
cover. By  instruction  No.  3  the  jui'y  were  told  that  if 
they  found  from  the  evidence  that  the  i>laintifT  volun- 
tarily contributed  mcmey  to  lier  husband  for  tlie  purchase* 
of  intoxicating  liquors,  or  if  plaintiff  gave  permission  to 
the  defendant  to  supply  her  husband  with  all  the  intoxi- 
cating liquors  that  he  wanted,  that  plaintiff's  husband 
became  intoxicated  by  the  use  of  said  liquors  so  sold  by 
the  defendant,  and  became  sick  and  neglected  his  busi- 
ness by  reason  thereof,  those  facts  were  proper  to  be 
considered  by  the  jury  on  the  question  of  damages.  The 
question  presented  by  these  instructions  is  no  longer  an 
open  one  in  this  state.  Wardcll  v.  McConnelly  23  Neb. 
152;  Gran  v,  Houston,  45  Neb.  813;  Jcssen  v.  Willhite,  74 
Neb.  60S;  Kliment  v.  Corcoran,  51  Neb.  142.  In  the  case 
last  cited  it  was  said:  "But  w-hatever  view*  we  might  feel 
constrained  to  adopt  of  the  subject  as  an  original  proposi- 
tion, the  question  is  certainly  not  now  an  open  one  in 
this  jurisdiction.  In  Buclinuister  v,  McFAroy,  20  Neb. 
557,  the  voluntary  purchaser  of  intoxicating  liquor  was 
held  to  be  within  the  protection  of  the  statute  providing 
that  'the  person  so  licensed  shall  pay  all  damages  that 
the  community  or  individuals  may  sustain  in  consequence 
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of  such  traffic/  etc.  The  doctrine  of  that  cane  was  re- 
asserted in  Curtin  v.  Atkfnsou^  3G  Neh.  110,  aud  io  (iran 
v.  Houston,  45  Neb.  8K\  was  applied  to  a  state  of  facts 
in  all  essential  respects  identical  with  those  liere  pre- 
sented/' It  follows  that  the  instructions  were  riglitly 
refused. 

Exception  is  taken  to  the  giving  of  instruction  No.  8^ 
by  the  court  upon  his  own  motion.  By  that  instruction 
the  jury  were  informed :  *^In  determining  the  amount  of 
damages  to  which  the  phiintiff  is  entitled,  if  you  find  her 
entitled  to  damages,  you  will  take  into  consideration  tire 
iunount  of  support  received  by  plaintiff  from  the  said 
Harry  D.  Column  under  the  decree  of  divorce  which  J^he 
obtained  from  him,  as  shown  by  the  evidence  in  this  cafk*, 
and  make  the  anumnt  yon  allow  her  personally  that  much 
less  than  it  would  be  if  she  had  ut^t  received  anything 
from  said  ITarry  D.  Colnian  by  reason  of  said  decree  of 
divorce;  but  you  will  not  deduct  anything  from  the 
amount  you  allow  for  tlie  support  of  the  children,  exceiit 
the  $30  which  the  evidence  shows  has  been  paid  by  said 
FTarry  D.  Colman  for  their  support,  pursuant  to  the  de- 
cree  in  said  divorce  canse." 

It  appears  tliat  after  this  action  was  commenced  Ool- 
man's  conditicm  was  su  bad  that  the  plain tiii'  was  com- 
pelled to  prosecute  a  suit  for  divone  against  hini;  that 
in  that  action  she  was  awarded  a  small  amount  of  nli- 
mony,  and  provision  was  made  for  X\\q  support  of  tin* 
children.  That  decree  was  introfluced  in  evidence,  and 
the  amount  of  alimony  actually  paid  on  the  decrtH^,  to- 
gether with  the  amount  paid  for  the  support  of  the  chil- 
dren, w^as  shown,  and  the  court  instructed  the  jury  to 
deduct  from  the  damages,  if  they  fimnd  in  favor  of  the 
plaintiff,  the  amount  paid  upon  the  decree.  Of  this  de- 
fendant had  no  right  to  complain,  and  if  the  giving  of  this 
instruction  was  error  it  was  error  without  prejudice,  so 
far  as  his  rights  w^ere  concerned. 

Complaint  is  made  of  the  reception  of  the  evidence  of 
Alex  T.  Watson.     This  witness  was  the  station  iigent  of 
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the  Burlington  railroad  at  Diller,  and  his  deposition 
shows  that  during  the  year  1906,  the  year  1907,  and  part 
of  the  year  1908,  tJie  defendant  caused  to  be  shipped  to 
himself  at  Diller  station,  alone,  from  wholesale  liquor 
houses  in  St.  Joseph,  Missouri,  some  32,000  pounds  of 
bottled  goods,  for  which  he  receipted  to  the  company  as 
"mineral  water,"  and  which  he  hauled  away.  This  evi- 
dence was  introduced  for  the  purpose  of  showing  that 
the  defendant,  who  was  not  a  licensed  saloon-keeper,  was 
engaged  in  the  sale  of  intoxicating  liquors.  Up  to  the 
time  this  testimony  was  introduced  it  had  been  strenuously 
denied  by  the  defendant  that  he  had  sold  any  intoxicat- 
ing liquors  to  Harry  D.  Colman,  and  this  testimony  was 
introduced  for  the  purpose  of  showing  that  he  had  in  his 
possession  intoxicating  liquors  for  sale,  and  incidentally 
to  show  that  he  had  sold  them  to  Harry  D.  Colman.  The 
witness  testified  to  the  facts  upon  which  he  based  his 
opinion,  and  it  was  those  facts  which  tended  to  prove 
that  defendant  was  an  unlicensed  seller  of  intoxicating 
liquors. 

The  sale  of  intoxicating  liquors  may  be  proved,  like 
any  other  fact,  by  circumstantial  evidence,  and  the  tes- 
timony complained  of  was  plainly  introduced  for  that 
purpose.  Curran  v.  Percival,  21  Neb.  434 ;  Dola/n  v.  Mc- 
LoAighlin,  48  Neb.  842;  McManigal  v,  Seaton,  23  Neb. 
549;  Pilkins  v,  ffans^  87  Neb.  7.  It  is  true  that  the  wit- 
ness testitied  that  in  his  opinion  the  goods  so  received  by 
the  defendant  as  "mineral  water"  were  in  fact  intoxicat- 
ing liquors.  The  opinion  of  the  witness  was,  of  course, 
in  itself  no  evidence  upon  which  the  jury  could  act,  and 
must  under  some  circumstances  be  so  prejudicial  as  to 
retiuire  a  reversal.  In  this  case,  however,  the  witness 
stated  fully  the  facts  from  which  the  conclusion  was 
drawn  that  the  "bottled  goods"  were  in  fact  intoxicating 
liquors,  and  the  whole  evidence  is  so  conclusive  upon  this 
point  that  we  cannot  find  that  the  defendant  was  preju- 
diced by  the  admission  of  the  opinion  of  the  wituess. 

It  is  also  contended  that  the  court  erred  in  receiving 
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evidence  of  the  fact  tliat  defendant  was  tlie  tiwner  of  a 
farm  wortli  about  |8,000,  It  is  a  siifticieut  answer  to  tins 
contention  to  say  that  it  appeius  from  the  record  that 
defendant  ojx^ned  up  that  question  by  his  own  tej^tiniony, 
and,  liaving  introduced  evidence  to  stiow  that  he  was 
worth  a  very  small  amount,  the  plaintiff  was  entitled  to 
pursue  that  inquiry. 

Finally,  it  is  claimed  tirat  the  verdict  wa<^  exoeMsive^ 
and  was  not  supported  hj  tlie  evidence,  and  was  due  to 
the  passion  and  prejudice  of  the  jury.  The  jury,  re 
sponding  to  tl)e  issues  and  the  proofs  in  tde  cas<%  by  itK 
verdict,  found  that  the  hushnnd,  through  his  hahitual 
dninkenness  at  tlie  time  tliis  action  was  commenced,  wa?^ 
l)ermanently  disqualified  from  sujjporting  his  family,  and 
assessed  tlie  damages  accordingly,  Hy  section  11  of  the 
act  relating  to  the  sale  of  intt^xicating  liquors,  it  is  pro- 
vided that  all  persons  who  shall  sell  or  give  away  ni>on 
any  pretext,  malt,  spirituous  or  vimms  l](|uor!<,  or  other 
intoxicating  drinks,  without  iirst  having  conjpHed  with 
the  provisions  of  this  act,  and  ol^tained  a  li^-i^UR^  an  hei-ein 
set  forth,  shall,  for  each  offense,  he  detuned  guilty  nf  a 
misdemeanor,  and  upon  conviction  thereof  kIkiII  he  fiiu^l 
not  less  than  $100  nor  mrjrf^  than  foOO,  or  be  impristmed 
not  more  than  one  motith  in  the  cnunty  jail,  and  shall  lie 
liable  in  all  respects  to  the  public  and  to  individuals,  the 
same  as  lie  would  have  been  had  he  given  bond  and  tt]h 
tained  license  as  herein  ]>rovided.  The  etfect  of  tliis  ]iru- 
\ision  is  to  place  all  deab^rs  in  intoxicating  liquors  on 
exactly  the  same  footing  with  respect  to  damages  uv- 
casioned  by  the  traffic  in  intoxicants,  A  suit  may  be 
brought  against  individuals  for  the  re<*overy  of  daniaireK 
growing  out  of  such  traffic,  wJiether  licensed  sHlihin- 
keepers  or  not. 

In  Young  v.  Beveridge,  81  Neb.  180,  it  was  held  that 
under  the  foregoing  }>rovision8  of  law  tlie  measure  nf 
damages  recoverable  by  the  widow  against  a  Raloon- 
keei)er  is  the  present  value  of  the  sum  that  tlie  husband 
would  have  contributed  to  her  during  their  joint  expect- 
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ancy,  and  the  amount  recoverable  by  a  minor  child  is  the 
value  of  the  support  tlie  father  would  have  contributed 
to  her  supiH)rt  during-  her  minority. 

•  In  the  case  of  Warrick  v.  Romids,  17  Neb.  411,  it  was 
said:  "Questions  of  fact,  and  upon  conflicting  testimony, 
are  to  be  decided  by  the  trial  jury,  and  a  verdict  will  net 
be  set  aside  on  tlie  ground  of  a  want  of  sufficient  evidence 
to  support  it,  unless  the  want  is  so  great  as  to  show  that 
the  verdict  is  manifestly  wrong." 

Persons  engaged  in  selling  intoxicating  liquors  under 
license  obtained  pursuant  to  the  laws  of  this  state  are 
liable  in  damages  for  all  legitimate  and  approximate  con- 
sequences of  their  traffic,  and,  if  they  have  induced  ha- 
bitual drunkenness  in  a  previously  sober  and  industrious 
man,  they  are  liable  for  a  consequent  thriftless,  dissipated 
career  followed  by  him  after  they  have  ceased  to  furnish 
him  with  liquor. 

In  Jessen  v,  Willhite,  supra,  it  was  said:  "(1)  One 
selling  intoxicating  liquor  is  liable,  not  only  for  the  ac- 
tual results  of  the  sale,  but  for  all  damages  gi'owing  out 
of  the  disqualification  resulting  from  or  contributed  to 
by  such  sale,  without  reference  to  the  time  through  which 
such  disquafiflcation  may  continue.  (2)  Where  a  hus- 
band becomes  an  habitual  drunkard,  and  abandons  his 
family  and  ceases  to  provide  for  its  support,  whether  such 
loss  of  support  is  permanent  or  otherwise  is  a  question  of 
fact  for  the  jury." 

Acken  v.  Tinglehoff,  83  Neb.  296,  was  a  case  where  a 
man  28  years  of  age,  strong  and  able-bodied,  capable  of 
earning  |700  a  year,  was  killed  by  a  train  while  intoxi- 
cated from  liquors  sold  to  him  by  the  defendant  saloon- 
keepers. It  was  held  that  a  verdict  of  |4,500  in  favor  of 
his  wife  and  children  was  not  excessive. 

In  Jessen  i\  WiUhite.  supra,  a  verdict  for  |4,000  was 
sustained.  In  that  case  the  husband  furnished  only  |50 
or  $60  a  month  for  the  support  of  his  family,  and  prior  to 
the  trial  he  had  abandoned  them. 

In    Gran  v.  Houston,  supra,  a  verdict  of  $5,000  was 
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sustained.  In  l?eott  v.  Chape ^  33  Neb.  41,  a  verdict  of 
|7,000  waB  atfirnied  as  not  being  excessive,  in  the  case  of 
a  man  24  years  of  age,  whose  earnings  amounted  to  about 
^flOO  per  annum. 

In  the  case  at  bar,  the  husband  at  the  time  of  the  trial 
WOB  43  years  of  age,  with  an  expecti\ncy  of  eomethiuj; 
over  27^  years,  and  the  plaintiff's  expectancy  of  life  was 
much  greater.  The  minor  childrrai  were  aged  13  and  15 
yearSj  rc??pectively.  Before  the  husband  became  an  ha- 
bitual drunkard,  he  was  capable  of  earning,  and  did  earn 
and  contribute  to  the  suj>]iort  of  his  family,  the  sum  of 
about  ?1^000  a  year,  and  the  jury  might  well  have  con- 
sidered that  he  would  have  contribut4?d  much  more  than 
?5,516,70,  the  amount  of  the  verdict  in  this  cascj  in  the 
25  yeai*s  of  his  expectancy,  to  the  support  of  his  wife, 
and  the  support  of  his  children  duriug  their  minorit>'. 

There  is  no  error  in  the  record  of  which  the  defendant 
can  justly  cf^iii plain.  It  is  apparent  that  he  had  no  de- 
fense to  tliis  action,  and  the  only  question  for  the  con- 
sideration of  the  jury  was  the  amount  of  the  plaintiff's 
damages.  7u  the  light  of  all  of  the  evidence  contained 
in  the  record,  it  cannot  lie  said  that  the  verdict  of  thi* 
jury  was  excessive. 

The  judguieut  of  the  district  court  i&  therefore 

Afftrmkd, 
TtEESE,  0.  J.J  Letton  and  Pawobtt,  JJ.,  not  sitting. 


In  ke  Estate  of  Jane  E.  Douglass, 

William  Royi:r  et  al.,  appellees,  y,  Jefferson  T.  Pot- 
ter ET  AL.,  appellees,  Thomas  Dorsey  Beall,  av- 

PELLANT. 

FjLKn  Skptemhir  26,  1913,    No,  18.008. 

1,  WlUa:    BEQrcfsT:    'TrRLtc  CKARTxr.*'     A  gift  by  will  of  the  income 
of  certain  shares  of  bank  stock  of  tbe  First  National  Bank  to  the 
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First  Congregational  Church  Society  of  Seward>  Nebraska,  is  a 
donation  to  a  public  charity. 

• :  :    Trustees.    The  officers  of  the  bank,  where  they  are 


designated  for  that  purpose,  may  hold  the  title  to  said  bank 
stock  as  trustees,  and  pay  the  dividends  accruing  to  said  stock 
to  the  church  for  religious  purposes. 

:    Devise:    CHABAcns  of  Estate.    A  gift  by  will  of  the  par- 


sonage, together  with  the  lots  upon  which  it  is  situated,  to  such 
church  society  so  long  as  it  is  used  for  a  parsonage,  etc.,  is  a 
donation  to  a  public  charity,  and  vests  the  church  with  a  base 
fee  to  said  lots,  terminable  upon  an  event  that  may  or  may  not 
happen,  and,  until  the  happening  of  the  contingency  or  event, 
the  trustees  or  governing  body  of  the  church  may  hold  and  use 
the  property  for  the  purpose  for  which  it  was  donated. 

Appbal  from  the  district  court  for  Seward  county: 
Edward  E.  Good,  Judge.    Affirmed. 

Oreen,  BrecJcemidge,  Ov/rley  d  Woodrough,  tor  appel- 
lant 

T.  L.  'Norvaly  J.  J.  Thomas  and  R.  8.  Norval,  contrd. 

Barnes,  J. 

Action  by  the  executors  to  obtain  a  construction  of  the 
will  of  the  late  Jane  E.  Douglass.  The  findings  and  judg- 
ment of  the  district  court  for  Seward  county  were  in  favor 
of  the  contentions  of  the  executors,  and  Thomas,  Dorsey 
Beall,  one  of  the. collateral  heirs,  has  appealed. 

It  appears  that  Jane  E.  Douglass,  late  a  resident  of 
Seward,  Nebraska,  by  her  will,  which  has  been  duly  ad- 
mitted to  probate,  in  items  9  and  10  of  that  document, 
provided  as  follows: 

Item  9.  "I  give,  grant,  devise  and  bequeath  to  the 
First  Congregational  Church  Society  of  Seward,  Ne- 
braska, ♦  ♦  ♦  the  income  derived  from  sixty  shares  of 
bank  stock  in  the  First  National  Bank  of  Seward,  Ne- 
braska; ♦  ♦  ♦  and  I  direct  the  officers  of  said  bank  to 
hold  said  principal  amount  of  said  bank  stock  in  trust 
for  .the  benefit  of  said  church;   ♦   ♦   ♦   and  I  direct  said 
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officers  of  said  bank  to  pay  to  the  treasurer  of  said 
church  society  one-twelfth  of  said  annual  income  of  said 
bank  stock  on  the  first  day  of  each  month." 

Item  10.  "I  hereby  give,  grant,  devise  and  bequeath  to 
the  First  Congregational  Church  of  Seward,  Nebraska, 
tjie  west  seventy-five  feet  of  lots  numbered  7,  10  and  11, 
respectively,  in  block  numbered  2  of  the  original  town, 
now  city,  of  Seward,  Nebraska,  to  be  used  by  said  church 
society  as  a  parsonage  so  long  as  said  church  shall  re- 
main the  First  Congregational  Church  or  Church  Society 
of  Seward,  and  shall  not  unite  with  any  other  church  or 
churches,  save  and  except  the  United  Brethren  or  Prot- 
estant Methodist  Church  or  Churches,  and  so  long  as 
said  society  shall  keep  same  well  and  reasonably  repaired, 
and  shall  seasonably  and  regularly  pay  all  necessary  in- 
surance and  all  taxes  and  assei^ments  lawfully  levied 
thereon,  and  shall  not  ever  directly  or  indirectly  employ, 
hire  or  engage  Reverend  F.  W.  Leavitt  as  pastor  or  min- 
ister in  said  church,  or  in  any  other  cai>acity,  after  my 
death.  If,  however,  any  of  the  above  conditions  are  not 
complied  with,  or  should  this  bequest  for  any  other  rea- 
son fail  to  be  carried  out  as  herein  provided,  I  hereby 
direct  tliat  said  parsonage  and  premises  revert  to  my  sepa- 
rate estate,  be  sold  at  public  sale,  and  the  proceeds 
thereof  be  divided  among  the  heirs  and  legatees  mentioned 
and  described  in  item  16  of  this  my  last  will  and  testa- 
ment."   There  was  a  similar  provision  attached  to  item  9. 

The  first  question  to  be  determined  is:  Are  the  gifts 
above  mentioned  donated  to  a  public  charity?  For  upon 
this  question  will  depend  the  correctness  of  the  findings 
and  judgment  of  the  trial  court. 

In  8t  James  Orphan  Asylum  v.  Shelby,  60  Neb.  796, 
this  court  held  that,  under  the  common  law,  the  English 
courts  of  chancery  exercised  inherent  judicial  power  over 
charities  anterior  to,  and  independent  of,  the  statute  of  43 
Elizabeth,  and  that  the  doctrine  of  charitable  uses  aa 
administered  as  part  of  the  common  law  jurisdiction  of 
the  courts  of  chancery  exercising  judicial  power  h^s  been 
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transplanted  in  this  state,  and  become  a  part  of  the  jnri»- 
pnidence  of  courts  possessing  common  law  equity  "pow- 
ers.  In  the  opinion  in  that  cajse,  Judge  Holcomb,  speak- 
ing for  the  court,  said:  "After  discussing  a  number  of 
eases  decided  by  the  chancery  courts  of  England,  and 
expressing  the  opinion  that  the  jurisdiction  under  which 
that  court  acted  belonged  to  it  in  the  exercise  of  its 
judicial  powers  independent  of  the  statute  of  43  Elizabeth, 
the  author  further  says:  *In  some  of  these  cases  the 
charities  were  not  only  of  an  uncertain  and  indefinite 
nature,  but,  as  far  as  I  can  gather  from  the  imi)erfect 
statement  in  the  printed  records,  they  were  alSo  cases 
where  there  were  no  trustees  appointed,  or  the  trustees 
were  not  competent  to  take/  "  In  that  case  the  terms  of 
the  will  under  consideration  gave  to  the  trustee  jvower  to 
apply  the  property  and  the  proceeds  of  the  same  and  the 
sale  thereof  to  some  particular  and  definite  charity  ac- 
cording to  the  judgment  of  the  trustee,  once  and  for  all, 
after  which  the  trustee  and  his  duties  and  powers  in  the 
premises  should  cease  and  terminate,  the  trust  havinfr 
been  fully  discharged.  In  disposing  of  the  question  there 
presented,  it  was  said:  "This  contract,  like  all  others, 
must  be  construed  with  a  view  of  carrying  out  the  inten- 
tion of  the  testator,  and  unless  there  is  something  in  it 
contrary  tx)  the  laws  of  the  state,  or  in  contravention  of 
public  policy,  no  reason  exists  for  declaring  it  invalid. 
The  object  of  the  trust  is  clearly  charitable,  and  is  speci- 
fied as  such  in  so  many  words.  A  trustee  is  named,  and 
is  empowered  by  the  testator  to  select  for  him,  and  as  an 
expression  of  his  will,  a  charity  ui)on  which  the  property 
in  controversy  is  to  be  bestowed.  The  trustee  has  ac- 
cepted the  trust.  He  is  willing  to  carry  out  its  provisions, 
and  has  attempted  to  do  so.  He  stands  ready  to  make 
certain  the  very  matter  of  uncertainty  upon  which  con- 
testant relies  for  a  judgment.  The  will  is  for  an  object 
which  has  always  been  looked  upon  with  favor  by  the 
courts.  It  is  one  of  the  most  worthy  of  all  bequests,  save 
perhaps  near  kindred,  having,  by  reas  m  of  tlieir  kinsliip, 
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peculiar  claims  to  the  consideration  of  a  testator  in  the 
distribution  of  his  property.  The  bequest  is  sanctioned 
by  law  and  contravenes  no  public  policy.  Its  invalidity 
can  be  declared  only  by  the  adoption  of  a  doctrine  at 
variance  with  the  great  weight  of  authority,  to  wit,  that 
the  beneficiaries  shall  be  so  certain  that  they  may  come 
into  court  claiming  the  benefits  of  the  trust,  and  demand 
its  execution.  We  do  not  think  this  doctrine  should  be 
adopted  in  this  state,  and  hence  hold  to  the  view  that 
where  a  bequest  for  a  charitable  purpose,  though  entirely 
general  and  uncertain  in  its  character,  is  made  to  a  trus- 
tee who  is  empowered  to  select  the  object  of  the  charity, 
and  who  is  willing  to  or  has  accepted  the  trust,  the  will 
will  not  be  declared  invalid  because  of  the  general  nature 
of  the  object  or  objects  of  the  charity."  It  may  be  stated, 
in  passing,  tliat  the  trustees  mentioned  in  item  9  of  the 
will  under  consideration  have  certified  in  writing  their 
acceptance  of  the  trust. 

In  St.  James  Orphan  Asylum  v.  Shelby,  supra,  the  gift 
was  in  the  most  general  terms  that  the  proceeds  be  ap- 
plied to  some  charity;  but  the  testator  preferred  the  same 
to  be  applied  to  an  establishment  or  maintenance  of  an 
orphanage.  The  will  in  the  case  at  bar  is  much  more 
specific,  for  it  directs  the  dividends  of  the  stock  to  be  paid 
to  the  First  Congregational  Church,  an  institution  of 
which  the  testatrix  had  been  a  member  since  its  organiza- 
tion. Web.^ler  defines  the  word  "church"  as  a  body  of 
Christian  believers  holding  the  same  creed,  observing  the 
same  rights  and  acknowledging  the  same  ecclesiastical 
authority.  The  terms  "church"  and  "society"  are  used 
to  express  the  same  thing,  namely,  a  religious  body  or- 
ganized to  sustain  public  worship.  The  term  "church'" 
imports  an  organization  for  religious  purposes.-  And  a 
gift  to  a  church  without  restriction  as  to  the  use  to  be 
made  of  the  property  is  a  charitable  purpose. 

In  McAlister  v.  Burgess,  161  Mass.  269,  24  L.  R.  A.  158, 
it  was  said:  "  'The  very  term  church  imports  an  organiza- 
tion for  religious  purposes;  and  property  given  to  it  eo 
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nomine,  in  the  absence  of  all  declaration  of  trust  or  nse, 
must  by  necessary  implication  be  intended  to  be  given  to 
promote  the  purposes  for  which  a  church  is  instituted, 
the  most  prominent  of  which  is  the  public  worship  of  GK)d.' 
*  ••  It  is  a  matter  of  common  knowledge  that  the 
individuals  who  attend  the  services  of  any  particular 
church  are  not  limited  to  the  members  of  that  church,  but 
are  an  indefinite  and  varying  number  of  persons." 

A  gift  to  a  church  of  land  for  a  site  for  a  church  is  a 
good  charitable  gift.  Schmidt  v.  Hess,  60  Mo.  591;  Re- 
farmed  Protestant  Dutch  Church  v.  Mott,  7  Paige  Ch. 
(N.  Y.)  77;  Jones  v.  Habersham,  107  U.  S.  174;  Pennoyer 
V.  Wadhams,  20  Or.  274,  11  L.  R.  A.  210 ;  Va^i  Wagenen 
V.  Baldwin,  7  N.  J.  Eq.  211. 

Where  a  gift  to  an  unincorporated  company  is  definite 
and  certain,  a  court  of  equity  will  enforce  the  execution 
of  the  trust.  2  Perry,  Trusts  (6th  ed.)  sec.  730.  A  gift 
of  real  and  personal  proi)erty  generally,  without  stating 
the  purpose,  to  a  corporation  existing  for  a  i)eculiar  pur- 
pose alone,  must  be  regarded  as  a  devise  for  such  partic- 
ular purpose.  Santa  Clara  Female  Academy  v.  Sullivan, 
116  111.  375,  56  Am.  Rep.  776;  McAlister  v.  Burgess, 
supra;  First  Universalist  Society  v.  Fitch,  8  Gray  (Mass.) 
421;  Gibson  v.  McCall,  1  Rich.  Law  (S.  Car.)  174. 

We  think  it  needless  to  multiply  authorities.  The  gift 
to  the  church  in  question  seems  clearly  to  be  a  gift  for 
charitable  purposes.  The  will  in  the  case  at  bar  provides : 
"I  give,  grant,  devise  and  bequeath  to  the  First  Congrega- 
tional Church  Society  of  Seward,  Nebraska  (the  income 
from  certain  shares  of  bank  stock),  and  I  direct  the  offi- 
cers, of  said  bank  to  hold  said  principal  amount  of  said 
bank  stock  in  trust  for  the  benefit  of  said  church."  It  is 
contended,  however,  that  the  bank  officers  are  not  com- 
petent to  take  or  administer  the  trust,  and  it  is  argued 
that  the  position  of  a  bank  officer  and  a  trustee  are  in- 
compatible. In  other  words,  that  there  is  such  a  conflict 
of  interest  that  the  officer  cannot  serve  in  his  trust  ca- 
pacity without  injury  to  the  bank.    On  the  other  side,  it 
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is  argued  that,  if  a  bank  officer  may  own  stock  sB  an 
individual,  he  may  also  hold  it  in  trust  for  a  beneficiary, 
and  that  his  duty  as  such  could  not  possibly  conflict  with 
his  duty  as  a  director,  and  the  more  zealously  he  per- 
forms his  duties  as  a  director  the  more  faithfuly  he  serves 
the  interest  of  his  beneficiary.  Upon  this  point  no  au- 
thorities are  cited;  but,  if  it  be  conceded  that  the  positions 
are  incompatible,  it  does  not  follow  that  the  trust  must 
fail,  for  where  the  two  offices  are  inconsistent  the  accept- 
ance of  the  last  vacates  the  first.  In  the  instant  case  the 
officers  have  voluntarily  accepted  the  trust,  so,  if  it  bo 
incompatible,  they  have  ipfio  facto  vacated  their  positions 
as  bank  officers.  We  see  nothing,  however,  which  would 
indicate  that  the  officers  could  not  hold  the  stock  in  trust 
A)r  the  benefit  of  the  church,  and  their  duties  as  trustees 
are  not  in  conflict  witli  their  duties  as  bank  officers. 

It  is  argued  that  the  district  court  erred  in  holdiu<j: 
tliat  a  trust  was  created  in  favor  of  the  church  witli  re- 
spect to  the  bank  stock,  and  appellant's  counsel  ask:  In 
\vhom  does  tlie  title  to  the  property  now  vest?  Tender  the 
doctrine  announced  by  the  supreme  court  of  Illinois  in 
Kern  merer  v.  Kern  merer,  233  111.  327,  122  Am.  St  Rep. 
169,  it  vests  in  the  executor  or  trustee. 

In  this  case  it  is  not  necessary  to  resort  to  implication 
in  order  to  vest  this  title  in  the  trustees.  By  the  terms 
of  the  will  itself  it  is  provided :  "I  direct  the  officers  of 
said  bank  to  hold  said  principal  amount  of  "Said  bank 
st^ck  in  trust  for  the  benefit  of  said  church.^'  This  lan- 
guage furnishes  unmistakable  proof  that  the  testatrix 
intended  to  vest  title  to  the  bank  stock  in  the  officers  of 
the  bank  and  their  successors  in  office,  and  was  sufficient 
to  vest  the  trustees  with  the  legal  title  to  said  stock. 
Young  v.  Young,  80  N.  Y.  422;  Organized  Charities  r. 
Mansfield.  82  Conn.  504. 

Great  stress  is  placed  by  the  appellant  on  that  portion 
of  the  will  providing  that,  if  the  gift  to  the  church  should 
fail,  the  property  "reverts  to  her  separate  estate,"  and 
shall  be  divided  among  the  heirs  and  legatees  mention(^<l 
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in  item  16.  An  analysis  of  this  proposition  shows  it  to 
be  without  merit.  It  was  the  primary  wish  of  the  testa- 
trix to  have  the  property  go  to  the  church.  True,  she 
annexed  conditions^  upon  the  occurrence  of  which  the 
gift  might  fail,  but  they  are  conditions  subsequent,  and 
do  not  destroy  the  gift  None  of  those  conditions  have 
occurred.  It  follows  that,  if  we  give  this  property  to  the 
residuary  legatee  without  the  occurrence  of  those  condi- 
tions, we  violate  the  express  language  of  the  will  of  the 
testatrix. 

We  come  now  to  consider  the  effect  of  item  10,  which 
provides  as  follows:  "I  hereby  give,  grant,  devise  and 
bequeath  to  the  First  Congregational  Church  of  Seward, 
Nebraska,  the  west  seventy-five  feet  of  lots  nuiiilxned  7,  10 
and  11,  respectively,  in  block  numbered  2  of  the  original 
town,  now  city,  of  Seward,  Nebraska,  to  be  used  by  said 
churcli  society  as  a  parsonage  so  long  as  said  church 
shall  remain  the  First  Congregational  Church  or  Clinrch 
Society  of  Seward/'-  The  conditions  attaclied  to  this  gift 
are  of  the  same  nature  as  those  relating  to  item  No.  9,  and 
are  not  vital  to  this  discussion. 

It  is  argued  by  the  appellant  that  the  interest  of  the 
church  in  the  dwelling  is  at  best  a  tenancy,  or  licensi^,  to 
cease  upon  certain  conditions.  It  is  apparent,  liowever, 
from  the  language  of  the  will  that  the  testatrix  intended 
to  give  the  church  some  sort  of  an  estate  in  the  property. 
It  is  also  apparent  that  that  estate  is  what  in  law  is 
considered  a  base  or  qualified  fee.  *^A  base  or  qualified 
fee  is  such  an  one  as  hath  a  qualification  subjoined 
thereto,  and  w^hich  must  be  determined  whenever  the 
qualification  annexed  to  it  is  at  an  end."  1  Blackstone, 
Commentaries  (Cooley,  4th  ed.)  109.  The  estate  is  a 
fee  because  by  possibility  it  may  endure  forever  in  a  man 
and  his  heirs,  yet  as  that  duration  depends  upon  concur- 
rence of  collateral  circumstances  which  qualify  and  debase 
the  purity  of  the  donation,  it  is  therefore  a  qualified  or 
base  fee.  If  the  happening  of  the  event  upon  which  the 
estate  is  to  be  determined  becomes  impossible,  it  is  con- 
verted into  an  estate  in  fee  simple.    16  Cyc.  602. 
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In  Mendenhall  v.  First  New  Church  Society,  177  Ind. 
336,  it  was  said :  ''It  has  been  held  that  a  conveyance  of 
real  estate  to  a  religious  society  to  hold  so  long  as  such  real 
estate  shall  be  devoted  to  the  use  and  interest  of  the 
churchy  on  the  condition  that  said  real  estate  should  re- 
vert to  the  estate  of  the  grantor  on  the  cessation  of  such 
use,  created  in  said  religious  society  a  determinable  fee  in 
the  property."  North  v.  Graham,  235  111.  178,  18  L.  R 
A.  n.  s.  624 ;  Lyford  v.  TjOCOhui,  75  N.  H.  220. 

In  Smith  v.  Smith,  64  Neb.  563,  and  Schmtter  v.  Me- 
Manamati,  85  Neb.  337,  this  court  expressly  recognized 
the  validity  of  base  or  determinable  estates.  In  the  case 
last  cited  the  will  provided :  "I  give  and  bequeath  to  my 
beloved  son,  John  N.  Barrett,  all  property  of  which  I 
sliall  die  seized  or  possessed,  whether  real,  personal  or 
mixed."  This  of  itself  would  have  passed  an  estate  in  fee 
simple,  but  a  later  portion  of  the  will  provided :  "In  the 
event  of  the  death  of  John  N.  Barrett  without  lawful  issue 
born,  the  proi)erty  herein  bequeathed  to  him  shall  im- 
mediately become  the  property  of  my  daughter  Mary 
Katherine  McManaman."  Considering  the  will  as  a 
whole,  it  was  decided  that  it  wss  the  intention  of  the  tes- 
tator to  devise  to  his  son  a  base  or  determinable  fee. 

The  suggestion  as  to  the  title  being  in  abeyance  is  with- 
out i)oint,  for  here  the  fee  is  not  in  abeyance,  but  vested 
in  the  church,  the  proprietor  of  a  determinable  fee,  so 
long  as  the  estate  in  fee  remains,  until  the  contingency 
upon  which  the  estate  is  limited  occurs.  Whatever  estate 
was  creatxid  by  the  will  of  Mrs.  Douglass  vested  imme- 
diately upon  lier  death.  The  limitations  over,  whatever  be 
their  legal  effect  as  to  creating  future  estates  for  the 
benefit  of  residuary  legatees,  cannot  detract  from  the 
estate  devised  to  the  church. 

We  therefore  hold  that  item  10  conveys  to  the  church 
a  determinable  fee,  defeasible  by  its  terms  upon  the  hap- 
pening of  certain  events  which  may  or  may  never  occur. 
The  estate  convoyed  to  the  church  is  an  indefinite  fee,  and 
therefore   the   limitation   over   is  not   a  remainder,   but 
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rather  an  executory  devise,  and  vests  no  estate  in  the 
residuary  beneficiary.  North  v.  Chrafiam^  supra;  Lyford 
V.  Laconia,  supra;  Mendenhall  v.  First  New  Church  So- 
ciety, supra. 

In  concluding  this  opinion,  it  may  be  observed  that  the 
case  has  been  ably  presented  by  exhaustive  and  well  writ- 
ten briefs;  that  many  points  are  discussed  therein  which 
have  not  been  adverted  to  by  the  court,  but  all  questions 
raised  by  the  briefs  have  had  due  consideration. 

It  may  be  said  that  it  appears  that  Mr.  and  Mrs.  Doug- 
lass came  to  Seward  county,  Nebraska,  in  1870.  ,  They 
accumulated  their  fortune  there,  valued  at  about  f  100,000. 
Of  this  amount  Mrs.  Douglass  set  apart  for  the  reglious 
use  of  the  community  in  which  they  lived  the  parsonage 
and  f 6,000  in  bank  stock.  The  residue  was  given  to  rela- 
tives residing  in  New  York,  New  Jersey,  Virginia,  and 
California,  who  contributed  nothing  to  the  estate,  nor  the 
comfort  of  the  testatrix  in  her  lifetime.  They  have  no 
moral  claim  to  the  generous  bequest  the  will  bestows 
npon  them.  The  community  in  which  Mr.  and  Mrs. 
Douglass  spent  their  lives  made  this  fortune  possible, 
and  it  was  a  fitting  manifestation  of  her  gratitude  towards 
the  community  that  she  made  provision  for  the  perpetuity 
of  an  institution  devoted  to  its  moral  and  religious  wor- 
ship. As  we  view  the  terms  of  her  will,  it  needs  no  con- 
struction.   It  is  as  plain  as  words  can  make  it. 

The  judgment  of  the  district  court  was  therefore  right, 
and  is 

Affirmed. 

Bebsd,  O.  J.,  Lhtton  and  Pawcbtt,  JJ.,  not  sitting. 


22 
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EDbbman  Waghtbb  bt  al.,  appellants,  v.  Louis  Langb 
bt  al.,  appsllbbs. 

Filed  Septkmbeb  26,  1918.    No.  17,288. 

1.  Brains:  Injunction:  Hiohwatb:  Estoppel.  Where  a  landowner 
knew  of  the  placing  of  tile  drains  in  a  highway  so  as  to  drain  a 
pond  situated  upon  the  lands  of  another,  and  actirelj  assisted  in 
the  work  of  making  drains  or  ditches  upon  his  own  land  so  as  to 
conduct  the  water  from  the  highway  ditch  over  the  same,  an 
injunction  will  not  be  granted,  years  afterward,  to  enjoin  the 
maintenance  of  the  tile  drains  and  ditches  in  the  highway  for 
the  reason  that  in  some  years  more  water  was  discharged  upon 
his  land  than  he  expected,  or  because  the  landowner  above  had 
promised  to  stop  the  flow  of  the  water  at  intervals  so  as  to  allow 
him  to  farm  the  land  below. 


2. :    Highways:    Remedies.     Public  authorities  may  construct 

drains  along  the  side  of  highways  if  necessary  to  render  the  road 
passable.  If  in  so  doing  they  divert  the  waters  of  a  pond  out  of 
the  natural  course  of  drainage  and  upon  the  lands  of  one  not 
consenting  to  the  work,  they  may  not,  ordinarily,  if  the  work  is 
done  in  good  faith,  be  enjoined;  but  they  may  be  liable  for  dam- 
ages to  persons  whose  lands  or  crops  are  injured.  Churchill  v. 
Seethe,  48  Neb.  87. 

Appbal  from  the  district  court  for  Clay  county :  Lbslir 
Q.  HURD,  Judge.    Affirmed. 

H.  G.  Palmer  and  John  0.  Stevens^  for  appellanta 

J.  B.  Scott  and  Ambrose  0.  Epperson^  contm. 

Lbtton,  J. 

The  plaintiflfs,  who  are  separate  owners  of  distinct 
tracts  of  land  lying  in  sections  23  and  26,  town  7,  range 
5,  complain  that  the  defendants  Lange  and  Cundall,  who 
own,  respectively,  the  northeast  J  of  section  23  and  the 
northwest  i  of  section  24,  in  the  same  town  and  range, 
and  the  other  defendants,  who  are  members  of  the  town 
board  of  Sutton  township,  have  by  means  of  certain  tile 
drains  and  open  ditches  drained  a  lagoon  of  60  to  80  acres 
in  extent  lying  in  the  lands  of  Lange  and  Cundall,  con- 
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trary  to  the  usual  and  natural  course  of  drainage,  and  in 
such  a  manner  as  to  divert  and  throw  upon  the  plaintiffs' 
land  large  quantities  of  surface  water  that  otherwise 
would  not  reach  the  same,  thereby  causing  the  loss  and 
destruction  of  crops  and  diminishing  the  value  of  their 
premises.  They  ask  an  injunction  to  prevent  the  main- 
tenance of  the  drains  and  ditches.  The  district  court 
denied  the  writ. 

The  making  of  the  drains  and  ditches  is  admitted.  The 
right  of  defendants  so  to  discharge  the  waters  is  claimed 
to  exist  by  way  of  consent  and  estoppel,  and  by  virtue  of 
the  right  of  the  township  authorities  to  improve  the  public 
highway,  leaving  any  one  injured  thereby  to  their  remedy 
at  law  for  damages. 

It  appears  that  the  public  road  between  sections  23  and 
24  often  became  impassable  on  account  of  the  height  of 
waters  in  the  large  depression  or  lagoon  through  whicli 
the  section  line  ran,  and  that  in  1891,  by  agreement  be- 
tween one  McDermott,  who  then  owned  the  northeast 
quarter  of  section  23,  and  the  road  authorities  and  plain- 
tiff Ebert,  a  six-inch  tile  drain  was  put  in  to  drain  the 
pond  along  the  side  of  the  highway  to  a  slight  depression 
in  Ebert's  land,  whence  it  might  flow  to  the  southwest, 
eventually  reaching  a  deeper  depression  on  the  lands  of 
the  other  plaintiffs.  Ebert  testifies  that  while  McDermott 
owned  the  land  he  suffered  no  damages,  for  that  when  he 
requested  McDermott  he  would  stop  up  the  tile  and  pre- 
vent the  water  coming  on  his  land  until  he  had  removed 
the  crop  standing  thereon,  but  that  Lange,  who  purchased 
from  McDermott,  refused  to  do  this,  giving  a>s  a  reason 
that  the  tile  was  in  the  public  road  and  he  could  not  in- 
terfere; that  prior  to  1908  he  suffered  no  damages,  but 
that  in  that  year  his  lands  were  flooded  and  his  crop 
destroyed  in  the  portion  on  which  the  water  flowed.  He 
admits  that  he  and  McDermott  ran  a  grader  to  a  depth 
of  about  18  inches  across  his  land  and  onto  the  land  of 
plaintiff  Wachter  in  order  to  facilitate  the  flow  onto 
Wachter's  land.   Some  of  the  other  plaintiffs  testify  as  to 
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the  condition  of  the  road  prior  to  the  time  the  tile  was? 
put  in  in  1901,  and  coiToborate  Ebert  ob  to  there  lieing 
no  trouble  of  any  moment  until  1908,  on  aceotint  of  Mc- 
Dermott  closing  the  tile  until  their  farming  work  was 
done. 

It  is  in  evidence  from  their  otiti  testimony  that  plain- 
tiflfs  Ebert,  Buttell  and  Scheuerman  were  fully  cognizant 
of  the  digging  of  the  ditch  and  placing  of  tlie  original 
tiling  in  1901,  and  also  of  the  suhstitutiou  of  the  larger 
tiling  in  1904,  and  made  no  objections  thereto  at  the 
time.  It  is  true  they  all  testify  that  the  reason  they  made 
no  objection  was  on  account  of  promises  made  by  Me- 
Dermott,  and  also  for  the  reason  that  they  w^ere  not  aware 
that  the  placing  of  the  larger  tile  would  make  the  flow  of 
water  so  much  more  rapid  that  it  would  injure  the  crops 
in  the  depression  through  their  lands.  T*^Ktiinony  on  be- 
lialf  of  plaintiff  also  sliows  that  in  190S  the  town  bonnl 
closed  the  tile  drain  at  the  request  of  (me  of  those  fnrniiug 
the  land  below  until  he  removed  his  crop^  and  that  when 
he  had  finished  his  work  the  drain  was  again  opened  by 
the  authorities.  If  a  material  matter  in  the  casc%  it  might 
be  a  matter  of  some  doubt  as  to  wheMier  the  depression  on 
the  land  of  Ebert  where  the  water  leaves  the  highway 
comes  within  the  definition  of  a  natural  drainage^  clian- 
nel,  but,  as  we  view  the  case,  this  is  not  a  determining 
factor. 

The  conclusion  we  draw  from  the  whole  of  the  testi- 
mony is  that  the  action  is  not  barred  by  the  statute  of 
limitations,  as  defendants  insist,  but  that  the  improve- 
ment  of  the  highway  made  the  lowering  of  the  level  of  the 
water  in  the  pond  necessary,  and  lience  the  authorities 
were  justified  in  digging  the  ditch  and  laying  the  tile. 
Churchill  v.  Bcethe^  48  Neb.  S7, 

]\roreover,  the  conduct  of  Ebert  nnd  others  of  the  plain- 
tiffs in  making  no  complaint  at  the  time,  and  in  actively 
assisting  in  the  work,  places  them  in  a  p<>siti(m  that  a 
court  of  equity  will  not  art  fn  their  behalf.  OHinore  v, 
Armstrong,  48  Neb.  92. 
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Plaintiff  Wachter,  however,  seems  to  have  been  igno- 
rant of  the  proceedings  taken  to  collect  and  discbarge  the 
water  npon  his  land.  No  authority  has  been  shown  in 
his  tenant,  who  apparently  gave  consent,  to  do  so.  He  may 
be  in  a  position  where  he  has  a  right  of  action  for  dam- 
ages for  the  flooding  of  his  land  in  1908  and  subsequently^ 
if  such  has  been  the  case.  While  a  proprietor  may  have 
the  right  declared  in  Todd  v.  York  County,  72  Neb.  207, 
and  in  Aldritt  v.  Fleischmier,  74  Neb.  66,  to  drain  stag- 
nant water  into  a  natural  drainage  channel  on  his  own 
lands,  it  has  never  been  declared  that  he  can,  against  the 
wishes  of  aaiother  landowner,  enter  upon  his  premises  to 
open  drains  or  ditches;  or  that  he  can  collect  and  dis- 
charge surface  water  out  of  the  natural  course  of  drain- 
age upon  the  lands  of  another. 

We  think,  on  the  whole  case,  the  district  court  prop- 
erly denied  the  injunction,  and  its  judgment  is  therefore* 

Affirmed. 
BOSB,  Sbdgwigk  and  Hameb,  JJ.,  not  sitting. 


Otto  Mutz,  appellant,  v.  Chablbs  O.  Sanderson, 
Sheriff,  appellee. 

Piled  September  26,  1913.    No.  17,305. 

Execution:  Levy:  Sales  in  Bitlk.  Under  the  provisions  of  the 
"Bulk  Sales  Law,"  a  sale  of  a  stock  of  goods  in  bulk  without 
complying  with  the  provisions  of  that  measure  is  void  as  to 
creditors,  and  executions  Issued  upon  judgments  obtained  by 
creditors  of  the  original  vendor  may  be  levied  thereon  the  same 
as  if  no  sale  had  ever  taken  place. 

:  :  Cumulative  Remedies.  The  right  to  levy  an  ex- 
ecution upon  a  stock  of  goods  purchased  in  bulk  and  out  of  the 
usual  course  of  business,  and  without  regard  to  the  terms  of  ch. 
62,  laws  1907,  commonly  known  as  the  "Bulk  Sales  Law,"  is 
cumulative  to  the  remedies  theretofore  existing  to  creditors  of 
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the  vendor,  and  it  is  not  a  condition  of  such  right  that  an  execu- 
tion be  first  issued  and  be  returned  unsatisfied  as  to  other  prop- 
erty of  the  judgment  debtor. 

:\.  Replevin:  Order  of  Proof.  It  is  the  duty  of  a  plaintiff  in  replevin 
to  produce  the  evidence  of  his  title  to  the  property  in  controversy 
in  his  case  in  chief,  and  it  is  within  the  discretion  of  the  district 
court  to  refuse  to  permit  such  evidence  to  be  introduced  upon 
rebuttal. 

4.  Witnesses:  Cross-examination.  It  is  not  erroneous  to  confine 
iTossH'xaml  nation  to  matters  drawn  out  in  the  direct  ezamlna 
tlon  of  a  witness. 

Arrw.vi.  from  the  district  court  for  Clay  county:  Leslie 
U.  Ilrim,  JiDGK.    Affirmed. 

Strrlituj  l\  Mutz,  George  W.  Berge  and  R,  J.  Greene, 
Tor  nppollant. 

Charldi  II,  IJpperson,  M.  L.  Corey,  Paul  E.  Boslaugh 
and  //•  //.  Wihon,  contra. 

liKTTON,   J. 

In  Ortohor,  1909,  j)lalntiflf  purchased  a  stock  of  goods 
from  P.  M.  Housh,  doing  business  in  the  name  of  the 
Sprinji:  Kaui'h  Mercantile  Company,  without  complying 
with  tho  pn>visions  of  the  "Bulk  Sales  Law."  Laws  1907, 
rh.  0L\  lh»f*Mu1ant,  Sandel'^*on,  as  sheriff  of  Clay  county, 
li^vied  four  oxtHMitions  upon  the  stock  while  in  Mutz's  pos- 
si»sRU)iK  Thoso  were  issued  upon  judgments  rendered 
apiinst  Koush  in  favor  of  certain  wholesale  houses  who 
had  supplied  hini  with  goods.  This  action  was  brought 
by  Mutz  to  r('j4:ain  possession  of  the  goods  seized.  The 
jury  found  for  the  defendant,  judgment  was  rendered  ac- 
cordingly, and  plaintiff  appeals. 

Tlie  first  argument  made  by  the  appellant  is  that  the 
word  "void"  in  the  bulk  sales  law  means  "voidable,"  and 
that,  consequently,  a  creditor  must  first  obtain  a  judgment 
against  the  judgment  debtor,  issue  an  execution  against 
his  property  other  than  the  stock  of  goods  sold,  and  have 
it  returned  unsatisfied  before  he  is  entitled  to  levy  upon 
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flie  property  transferred.  We  think  the  latter  proposi- 
tion a  non  sequitur.  The  legislature  evidently  intended 
that  a  sale  of  a  stock  of  goods  in  bulk  made  without  com- 
pliance with  the  requirements  of  the  statute,  although  it 
may  be  entirely  valid  as  to  all  other  persons,  shall  be  void 
and  of  no  effect  as  against  creditors;  that  is,  that  the 
corpus  of  the  goods  shall  remain  as  fully  subject  to  ex- 
ecution and  levy  for  the  debts  of  the  seller  as  if  the  sale 
had  never  taken  place.  It  would  seem  that  the  title  to 
goods  sold  from  the  stock  by  the  vendee  in  the  ordinary 
course  of  business  will  pass  to  the  retail  purchaser  in 
identically  the  same  manner  as  it  would  have  done  if  the 
stock  had  remained  in  the  possession  of  the  vendor,  but 
the  stock  itself  in  bulk  occupies  the  same  relation  to  the 
creditors  as  if  no  sale  had  ever  taken  place;  but  this  it 
is  unnecessary  to  decide.  Appel  Merccmtile  Co.  v.  Bar- 
ker, 92  Neb.  669.  We  think  it  unnecessary  to  cite  or 
discuss  the  cases  referred  to  in  the  briefs,  since  the  lan- 
guage of  the  statute  is  clear  that  the  sale  is  void  as  to 
creditors,  unless  its  terms  are  complied  with. 

These  couvsiderations  practically  dispose  of  the  argu- 
ment that  garnishment  is  the  only  proper  remedy.  The 
statute  does  not  in  any  manner  abrogate  the  rights  and 
remedies  which  creditors  had  prior  to  its  passage,  and  the 
remedy  given  by  it  is  cumulative  to  tho^  already  existing. 

It  is  also  assigned  that  the  verdict  is  contrary  to  the 
evidence,  and  contrary  to  the  law,  because  the  jury  should 
have  found  that  Mrs.  Roush  was  a  partner  in  the  busi- 
ness, and  that,  hence,  creditors  of  D.  M.  Roush  had  no 
right  to  levy  upon  partnership  property  for  his  individual 
debt.  The  evidence  conflicts  bb  to  whether  Mrs.  Roush 
had  an  interest  in  the  stock  and  business.  No  instruction 
was  requested  by  plaintiff  asking  that  this  question  be 
submitted  to  the  jury.  The  jury  evidently  believed  that 
Roush  was  the  owner,  and  we  think  this  finding  is  in 
accordance  with  the  great  preponderance  of  the  evidence. 

In  this  connection  complaint  is  made  of  instructions 
Nos.  4  and  5  as  being  inconsistent.     A  clause  in  No.  4 
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.states:  "There  is  no  contention  but  that  the  plaintiff, 
Mutz,  bought  these  goods  of  Roush."  This  instruction  as 
a  whole  tells  the  jury  that  the  executions  are  issued  upon 
judgments  obtained  by  creditors  of  Roush  and  against 
him,  and  that  the  sheriff  has  levied  the  same  upon  a  stock 
of  goods  in  the  i)ossession  of  Mutz,  claiming  the  right  to 
do  so  by  virtue  of  the  "Bulk  Sales  Law."  The  court  then 
recites  to  the  jury  the  provisions  of  that  statute  requir- 
ing a  buyer  of  a  stock  of  goods  sold  in  bulk  to  procure 
the  names  of  creditors,  and  to  notify  them,  in  order  that 
the  sale  be  valid  as  to  such  creditors.  The  clause  com- 
plained of  follows.  In  the  fifth  instruction  it  is  said: 
"It  is  contended  by  the  plaintiff  that  he  bought  the  goods 
from  the  Spring  Ranch  Mercantile  Company,  and  not  from 
Roush,  the  person  against  whom  these  executions  run- 
As  to  this,  it  is  immaterial  under  what  name  Roush  con- 
ducted the  business  if,  in. fact,  he  was  the  owner  of  it  and 
of  the  stock  of  goods  sold  to  plaintiff,  Mutz."  We  think 
the  instructions  are  not  inconsistent  when  each  is  con- 
sidered as  a  whole.  Moreover,  the  point  sought  to  be  made 
in  this  court  as  to  the  existence  and  effect  of  a  partner- 
ship interest  in  the  stock  being  held  by  Mrs.  Roush  was 
not  definitely  raised  in  the  lower  court.  The  charge  as  a 
whole  seems  adequately  to  set  forth  the  issues  and  the 
theory  upon  which  the  case  was  tried,  and  we  find  no 
prejudicial  error  therein. 

It  is  next  contended  that  evidence  to  show  that  a  part 
of  the  goods  levied  upon  had  been  purchased  by  Mutz 
since  the  sale  was  erroneously  excluded.  Mr.  Mutz  tes- 
tified in  chief  that  he  was  the  owner  of  the  stock  of  goods 
and  had  bought  it  from  the  Spring  Ranch  Mercantile 
Company.  He  was  asked  upon  rebuttal  to  examine  the 
return  ujwn  the  execution  and  state  whether  he  could 
tell  "the  different  articles  of  merchandise  contained  in 
the  inventory  which  were  acquired  by  you  after  you  pur- 
chased the  merchandise  of  the  Spring  Ranch  Mercantile 
Company."  This  was  objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  not  proper  rebuttal  evidence. 
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and  the  objection  was  sustained.  The  plaintiff  then  offered 
to  show  by  this  witness  that  goods  to  the  value  of  $1,009.13 
of  those  levied  upon  under  the  four  executions  were  put 
in  stock  betwen  October  30,  1909,  and  May  25,  1910.  A 
like  objection  was  sustained  to  this  offer.  It  is  said  by 
appellant  that  if  this  evidence  had  been  admitted  plain- 
tiff would  have  shown  that  these  goods  were  new  lines 
which  had  not  been  carried  by  the  Spring  Ranch  Mer- 
cantile CJompany,  and  had  not  been  confused  and  com- 
mingled with  the  general  stock.  It  is,  no  doubt,  true 
that  goods  purchased  after  the  sale,  which  have  been  kept 
separate  and  not  commingled  with  the  general  stock,  may 
not  be  levied  upon  as  the  proi)erty  of  the  vendor,  but  no 
such  conditions  were  made  apparent  at  the  trial.  More- 
over, the  evidence  offered  was  not  proper  in  rebuttal. 
Plaintiff  was  asserting  title  to  the  property  taken.  He 
should  have  produced  his  evidence  of  title  to  these  specific 
chattels  upon  his  case  in  chief.  We  find  no  error  in  this 
ruling. 

It  is  next  complained  that  the  court  erred  in  sustaining 
the  objection  to  a  question  put  to  Mr.  Roush  on  cross- 
examination  as  to  whether  he  had  made  arrangements 
after  the  sale  with  any  creditors  in  regard  to  the  settle- 
ment of  accounts.  It  was  objected  that  this  was  not 
proper  cross-examination  and  the  objection  was  sustained. 
It  is  said  in  this  connection  that  in  the  motion  for  a  new 
trial  it  is  shown  that  one  of  the  creditors  was  paid  in  full, 
and  that  the  judgment  was  coUusively  obtained,  and  also 
that  it  is  proper  cross-examination  because  in  direct  ex- 
amination Roush  claimed  that  he  had  not  paid  any  of  the 
claims  in  controversy.  We  think  the  objection  was  prop- 
erly sustained.  We  find  that  Mr.  Roush  upon  his  direct 
examination  was  inquired  of  whether  he  had  paid  certain 
particular  creditors,  naming  them,  and  that  he  stated  he 
had  not  paid  such  claims,  but  we  find  no  general  denial 
such  as  is  stated.  Furthermore,  the  evidence  set  forth 
in  the  motion  for  a  new  trial  would  not  justify  the  grant- 
ing of  the  same  for  the  reasons  urged;  being  too  vague, 
indefinite,  and  remote  to  warrant  the  relief  asked  for. 
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Complaint  is  also  made  with  respect  to  certain  language 
used  in  instruction  No.  5.  While,  perhaps,  the  language 
of  the  instruction  might  have  been  less  involved,  and  its 
meaning  clearer  and  more  apparent,  we  do  not  find  that 
the  issues  were  in  anywise  confused  thereby. 

The  contention  made  that  the  bulk  toles  law  is  uncon- 
stitutional and  void  has  already  been  considered  and  dis- 
posed of  in  Appel  Mercantile  Go.  v.  Barker^  supra.  It  is 
probably  true  that  the  plaintiflF  has  suffered  hardship  by 
his  failure  to  comply  with  the  provisions  of  the  statute. 
Under  the  law  as  it  stood  before  the  passage  of  the  act, 
creditors  were  often  made  the  victims  of  misplaced  con- 
fidence and  defrauded  of  their  just  dues  by  teles  of  mer- 
chandise in  bulk  and  the  removal  or  concealment  of  the 
proceeds.  The  legislature  sought  to  remedy  this  evil  by 
a  short  and  simple  statute,  which,  if  followed,  would 
protect  both  buyer  and  creditor.  If  the  law  is  unwise  or 
oppressive,  the  lawmakers  must  be  appealed  to  for  relief. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  of  the  district  court  is 

Affirmed. 

Babnbs,  Fawoett  and  Hambb,  JJ.,  not  sitting. 


Smith  Brothers,  appellee,  v.  Carolyn  D,  Woodward, 

appellant. 

Filed  Septembeb  26,  1918.    No.  17,81S. 

1.  Appeal:  Admission  of  Evidencb:    Harmless  Ebbob.    The  admiBslon 

of  Incompetent  evidence  In  an  equity  case  is  error  without  preju- 
dice If  the  competent  evidence  siistains  the  findings  and  judg- 
ment 

2.  Bridence:   Records:    Cebtdtcate.    A  certificate  of  the  filing  of  an 

instrument  for  record  under  provisions  of  sections  990Z,  9608^ 
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Ann.  St  1911,  signed  in  proper  form  by  one  purporting  to  be  the 
register  of  deeds,  or  his  deputy,  is  sufficient  proof,  prima  facie, 
that  the  document  was  so  filed. 

Appeal  from  the  district  court  for  Polk  county :  Gbobob 
P.  CoBCORAN,  Judge.    Affirmed. 

Matt  Miller^  for  appellant. 

Mills  d  Beehe,  contra. 

Lbtton,  J. 

This  is  an  action  to  foreclose  a  lien  on  certain  prop- 
orty  of  the  defendant  and  appellant  for  the  price  of  certain 
building  material  furnished  by  the  plaintiffs  and  used  in 
making  additions,  alterations  and  repairs  to  the  dwelling 
thereon  in  which  defendant  lived.  There  is  no  dispute  in 
the  evidence  as  to  the  quantity  or  price  of  the  materials 
furnished.  The  defense  is  that  the  material  was  not  pur- 
chased by  the  defendant  or  furnished  to  her.  It  appears 
that  Doctor  Woodward,  defendant's  husband,  first  ar- 
ranged with  the  plaintiffs  to  supply  the  lumber;  but  the 
testimony  on  behalf  of  plaintiff  is  to  the  effect  that  Mrs. 
Woodward  afterwards  called  their  office  by  telephone  and 
oi-dered  part  of  the  material.  It  was  all  delivered  at  the 
dwelling  where  she  lived.  Defendant  denied  that  such  a 
conversation  ever  took  place ;  but  the  trial  court,  with  the 
witnesses  before  it,  evidently  found  for  the  plaintiffs  on 
this  point.  We  are  unable  to  say  that  the  testimony, 
especially  when  considered  with  the  circumstances  that 
the  defendant  was  present  at  the  time  the  work  was  being 
done,  and  to  some  extent  at  least  suggested  the  manner 
of  i)erformance  of  a  portion  of  it,  does  not  support  the 
finding.  Dr.  Woodward  also  testified  to  the  fact  of  de- 
fendant's ratification  and  assent  to  the  agreement  made 
by  him  for  the  material.  Though  this  testimony  is  some- 
what weakened  by  the  fact  that  a  subsequent  estrange- 
ment occurred  between  him  and  Mrs.  Woodward,  it  tends 
to  support  the  general  finding  for  the  plaintiffs. 
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Cojuplaint  is  made  that  errors  were  made  in  receiving 
certain  incompetent  evidence.  The  case  being  tried  with- 
out a  jury,  tliis  could  not  be  prejudicial  if  sufficient  com- 
petent te.stimony  appears  in  the  record  to  support  the 
finding. 

It  is  also  urged  that  there  is  a  failure  of  proof  that  the 
claim  of  lion  was  ever  filed  as  the  statute  requires.  The 
certificate  seems  to  be  in  exact  accordance  with  the  pro- 
visions of  sections  9603,  9608,  Ann.  St.  1911,  and  is  suffi- 
cient prima  facie.  It  was  unnecessary  to  prove  aliunde 
that  the  person  purjiorting  to  have  signed  it  as  county 
clerk  was  at  that  time  tlie  incumbent  of  the  office,  and  so 
likewise  as  to  the  holder  of  the  office  of  deputy  county 
clerk.    The  signed  certificate  was  prima  fade  sufficient. 

We  think  the  conclusion  reached  by  the  district  court 
is  supported  by  the  evidence,  and  it  is  therefore 

Affirmed. 
Rose,  Sedgwick  and  Hambr,  JJ.,  not  sitting. 


Hartington  National  Bank,  appellee,  v.  L,  L.  Giles, 

appellant. 

Filed  September  26,  1913.    No.  17,327. 

1.  Appeal:   Exclusion  of  Evidence:    Harmless  Error.    The  exclusion 

of  competent  evidence  at  one  stage  of  a  trial  is  not  prejudicially 
erroneous  if  the  facts  sought  to  be  proved  are  subsequently  estab- 
lished. 

2.  Bills  and  Notes:    Action:    Defense  of  No  Consideration.     Under 

the  facts  stated  in  the  opinion,  held  that  the  defense  of  no  con- 
sideration was  not  established. 

Appeal  from  the  district  court  for  Cedar  county :   GUY 
T.  Graves,  Judge.    Affirmed. 

H.  E.  Burhctt,  for  appellant. 


Vol.  01]  SEPTEMBER  TEBM,  1913,  301 


Hartlngton  Nat  Bank  v.  Giles. 


P.  F.  O'Gara,  contra. 

Letton,  J. 

Action  on  promissory  note  brought  by  the  indorsee. 
The  defense  is  that  the  note  was  given  without  considera- 
tion, and  that  the  plaintiff  is  not  a  hona  pie  holder  for 
value,  but  knew  at  the  time  it  was  purchased  that  there 
wa*s  no  consideration  given  for  its  execution.  It  is  also 
alleged  that  plaintiff  bank  is  not  the  real  party  in  interest. 
Tlie  note,  which  is  for  $32.10,  is  dated  August  9,  1909. 
Tlie  casliier  of  the  plaintiff  bank  testified  that  he  pur- 
chased the  note  of  one  Turley  on  August  12,  1909,  at  a 
price  tliat  would  net  the  bank  10  per  cent,  interest.  It 
appears  tliat  tl»e  note  was  executed  payable  to  (me  Turley, 
who  was  an  agent  for  the  Security  Mutual  Life  Insurance 
Company,  in  payment  for  life  insurance;  that  at  the  time 
it  was  made  and  delivered  Mr.  Kimball,  the  cashier  of  the 
plaintiff  bank,  was  present  and  introduced  Turley  to 
Giles;  that  what  is  termed  by  insurance  men  a  "binding 
receipt"  for  the  note  was  given  Giles,  which  stated  that 
he  was  required  to  take  and  pass  a  medical  examination 
before  the  policy  would  issue ;  and  that  Giles  refused  and 
neglected  to  present  himself  for  such  examination.  Kim- 
ball had  an  agreement  with  Turley  that  he  was  to  receive 
20  per  cent,  of  the  proceeds  for  his  introduction  and  as- 
sistance in  procuring  the  insurance  contract.  The  note 
was  bought  three  days  after  its  execution. 

Defendant  complains  that  •the  court  excluded  testi- 
mony offered  by  him  to  prove  certain  of  the  facts  before 
related.  Since  the  facts  all  came  out  eventually,  no 
prejudicial  error  occurred  by  this  exclusion. 

We  are  of  opinion  that  the  defense  of  no  consideration 
was  not  established.  The  note  was  given  in  consideration 
of  a  contract  of  insurance,  conditioned,  it  is  true,  but 
none  the  less  a  contract,  and  no  breach  or  failure  had 
occurred  at  the  time  of  the  purchase.  If  tliere  was  a 
breach  of  the  contract,  it  was  made  by  Giles  when  he 
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refused  to  take  the  niLnlical  examiuation.  Tlie  facts  do 
not  bring  the  case  within  the  doctrine  of  tlie  Xorth  Da- 
kota case  relit^d  upon  by  defendant,  fiank  t\  Garceau, 
22  N.  Dak.  576.  In  that  case  the  dt^feudant  perftirnied 
his  duty  under  the  contract,  duly  offei-ed  himself  for  ex- 
amination,  and  was  rejec^ted  by  the  medital  exaniinePj 
while  in  this  case  the  default  was  wilfully  made  by  the 
defendant. 

The  district  court  properly  held  no  defense  liad  lieen 
established,  and  its  judgment  is 

Afkirmed. 

Rose,  Pawcepi^  and  Hamkh,  J  J.,  n«>t  fitting. 


WirXIAM    R.    rTTNNTNCtHAM    WT    AU^    APPELLANTSj    Y*    MaL- 
VINA    AlARTE    MARgtlALL^    APrELLKB. 

FTLm  Septs MDER  25,  1913,    No,  16,969. 

Homestead:  Svir  to  Ei^TAnLTSH:  Evtoence,  Td  a  contested  suit  to 
establish  homestead  rights,  failure  to  pro%*6  the  acijulsltloQ  or 
occupancy  of  a  homestead  defeats  platntlif's  case. 

Appeal  from  tlie  district  court  for  Lancaster  county: 
Albert  J.  CortxiJ^H,  pTudgb.     A^rmed, 

Morning  d  LefhHth^  for  appellants, 

8.  L.  Gcisthardt^  cmhtroL 

Rose,  J, 

This  is  a  suit  in  equity  to  cstablisli  Ivome^tead  rights  in 
240  acres  of  land  iu  Lancaster  county.  Tltp  trial  court 
dismissed  the  case  after  a  full  hearing,  and  plaintiffs 
have  appealed. 

Felix  Cunniughain,  a  nuirried  man,  held  the  legal  title 


mfr^ 
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to  the  land,  and,  describing  himself  as  a  single  man, 
deeded  it  to  Frank  JIcKelvie,  May  5, 1897.  For  full  value 
the  latter  deeded  the  land  to  Joseph  H.  Marshall,  who 
willed  it  to  defendant,  his  wife.  He  died  June  15,  1907. 
Felix  Cunningham  is  dead.  Four  of  his  five  children  are 
plaintiffs.  His  wife  was  divorced,  and  is  not  a  party  to 
this  action.  During  the  time  covered  by  tlie  asserted  ac- 
quisition and  occupancy  of  the.  homestead  pleaded,  the 
wife  and  all  of  the  children,  except  the  oldest  son,  lived  in 
New  York,  and  never  saw  the  premises  in  controversy.  A 
fair  interpretation  of  all  of  the  evidence  leads  inevitably 
to  the  conclusion  that  neither  the  fatlier  nor  his  oldest 
son  ever  acquired,  occupied  or  claimed,  when  in  possession, 
a  homestead  in  the  land,  within  the  meaning  of  the  home- 
stead law.  An  analysis  of  the  evidence  upon  which  this 
conclusion  rests  would  neither  benefit  the  parties  nor 
make  an  addition  to  the  law,  and  will  not  be  attempted. 
For  failure  to  establish  this  material  fact,  the  case  of 
plaintiffs  entirely  fails.  The  decree  conforms  not  only 
to  the  law,  but  to  the  demands  of  equity. 

Affirmed. 

Beesb,  C.  J.,  Letton  and  Fawcbtt,  JJ.,  not  sitting. 


McCaull-Dinsmorb  Company,  appellee,  v.  Hans  P. 
Nielson,  appellant. 

FiLKD  September  26,1913.   No.  17,228. 

Appeal:  Findings:  Conflicting  Evidence.  A  finding  of  the  trial 
court.  If  sustained  by  sufficient  evidence,  In  an  action  at  law 
tried  without  a  jury,  will  not  be  set  aside  on  appeal,  where  the 
controverted  issue  was  determined  on  substantially  conflicting 
evidence. 

Appeal  from   the  district   court   for  Adams   county: 
Harry  8.  Dungan,  Judge.    Affirmed. 
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John  M.  Ragan,  for  appellant. 
TibbetSj  Morey  &  Fuller,  contra. 

Rose,  J. 

Plaintiff's  claim  consists  of  three  items:  Damages  re- 
sulting from  defendant's  failure  to  deliver  at  Minneapolis 
2,500  bushels  of  wheat  at  76:|  cents  a  i)ushel  under  a  sale 
contract  dated  March  9,  1907,  "thirty  days^  shipment," 
the  time  having  been  subsequently  extended  t^>  that  the- 
bill  of  lading  would  reach  plaintiff  at  Minneapolis  before 
Novenil)er  1,  1907,  |331.20;  overpayment  for  a  former 
shipment,  f20.44;  protest  fees  for  nonpayment  of  draft 
12.50— total  $354.14.    The  first  item  only  is  controverted. 

According  to  the  petition  defendant  sold  pUiintiff  2,500 
bushels  of  wlieat  at  76^  cents  a  bushel,  and  was  short  in 
delivery  to  the  extent  of  1,522  bushels  and  50  imundK, 
which  plaintiff  was  compelled  to  purchase  from  another 
at  the  increased  market  price  of  98  cents  a  Imwhel,  thereby 
sustaining  a  loss  of  21J  cents  a  bushel ;  the  difference  \wt- 
tween  the  contract  price  and  the  market  price  axriountin<^ 
to  $331.20.  Defendant,  in  addition  to  a  general  denial, 
answered  that  the  extension  agreement  permitted  bim  to 
ship  the  remainder  of  the  wheat  from  Lexington,  Nebraska, 
by  November  1,  1907,  and  that  he  had  the  wheat  on  hand 
there  and  was  engaged  in  loading  it  October  31, 1907,  when 
he  received  from  plaintiff  a  telegram  stating  that  it  had 
canceled  the  contract  and  bought  wheat  to  <*tner  the  Re- 
mainder. The  parties  waived  a  jury  and  tried  the  case  to 
tlie  court.  The  findings  and  the  judgment  were  in  favor 
of  plaintiff,  and  defendant  has  appealed. 

The  terms  of  the  extension  agi*eement  were  the  control- 
ling issues  in  the  case.  Was  the  bill  of  hiding  to  reach 
plaintiff  at  Minneapolis  before  it  purcha>'^ed  wheat  tu 
cover  defendant's  shortage  in  delivery?  The  findings  are 
in  favor  of  plaintiff,  but  defendant  argues  tl»ey  are  not 
sustained  by  sufficient  evidence.  Though  two  abstracts 
have  been  filed,  the  bill  of  exceptions  has  been  exaJiiined 


HH^R! 


Vol.  94]  SEPTEirBER  TERM,  1913.  305 


Whitney  v.  Broeder. 


to  deterniine  the  merits  of  the  controversy.  There  is  evi- 
dence sufficient  to  sustain  the  agreement  as  pleaded  by 
plaintiff.  As  tims  proved,  defendant  did  not  comply  with 
its  terms.  The  damages  are  established.  The  evidence  is 
conflicting,  and  the  case  falls  within  the  rule  which  makes, 
the  findings  of  the  trial  court  conclusive. 

Affirmed. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


Oharl^  W,  Whitnby,  appbllbb,  v.  Carl  Broeder  et  al., 

APPELLANTS. 
Filed  Seftimber  26,  1913.    No.  17,273. 

1.  Appeal:   Rejection  or  Evtoewce:    Bbiefs.    An  assignment  of  error 

directed  to  the  rejection  of  offered  testimony  may  be  disregarded 
on  appeal,  if  the  places  In  the  record  where  the  offer  of  proof 
and  the  challenged  ruling  may  be  found  are  not  pointed  out  In 
appellant's  brief. 

2.  Trial:    Inrtructiottb r    Hecobd.    An  instruction  requiring  the  party 

on  whom  the  burden  of  proof  rests. to  "satisfy"  the  jury  on  an 
Issue  of  fact  by  a  preponderance  of  the  evidence  is  not  a  ground 
for  reyersing  a  Judgment,  where  prejudice  to  appellant  is  not 
shown  by  the  record. 

3-  ■■ — :    : *    The  giving  of  instructions  submitting  to 

the  Jury  as  an  Issue  of  fact  the  authority  of  an  agent  to  make 
warranties  In  selling  horses  for  his  principal,  held  not  ground 
for  reversing  a  judgment  In  favor  of  the  latter,  on  a  record  show- 
ing that  the  parties  raised  such  issue  by  the  pleadings  and  sup- 
ported it  by  proof*  and  that  the  trial  court  was  not  asked  to 
determine  that  issue  as  one  of  law,  or  to  take  that  question  from 
the  Jury  by  an  instruction. 

Apical  from  the  district  court  for  Lincoln  county: 
Hanson  M,  GeiMES,  Judge.    Affirmed. 

WilcOiT  d  HalUgan,  for  appellants 
23 
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Hoaglnnd  &  Hoagland^  contra. 

Rose,  J. 

PlaintiflF  sued  defendants  for  tiie  balance  due  on  a 
promissory  note  for  $900,  dated  July  9^  1907,  payable 
January  9,  1908,  and  bearing  interest  at  the  rate  of  10 
per  cent  per  annum.  A  credit  of  |fi39.50,  August  19, 
1907,  is  pleaded  in  the  petition,  leading  unpaid  a  balance 
of  $260.50.  Defendants  admitted  the  execution  and  de- 
livery of  the  note  and  the  payment  of  $639.50.  In  addi- 
tion,  the  following  facts  are  pleaded  in  the  answer:  The 
note  was  given  for  26  horses  and  9  colts  purchased  by 
defendants  from  plaintiff.  Six  of  the  horses  had  recently 
been  castrated,  and  plaintiff,  throujo:!!  C,  A.  Moore,  who 
was  the  former's  agent,  agreed  that,  if  any  of  the  animals 
should  die  as  the  result  of  castration,  their  value  should 
be  credited  on  the  note.  A  few  d;iys  aft«r  the  sale  two 
animals  of  the  value  of  $75  so  died,  and  plaintiff  is  entitled 
to  credit  for  that  sum.  As  an  inducement  to  the  purchase, 
plaintiff,  through  the  agent  Moore,  falsely  represented  to 
defendants  and  warranted  that  none  of  the  animals  was 
over  eight  years  old.  In  these  res]iects  defendants  relied 
on  plaintiff.  Fifteen  of  the  animals  were  from  12  to  15 
years  old,  and  were  worth  $25  a  head  leas  tlinn  they  would 
have  been  had  they  been  as  represented*  By  reason  of 
plaintiff's  false  representations  and  breach  of  warranty^ 
defendants  were  damaged  in  the  sum  of  $375.  All  of  the 
facts  pleaded  by  defendants,  except  the  admisaiouB  in  the 
answer,  are  denied  in  a  reply.  The  case  was  tried  to  a 
jury.  From  a  judgment  in  favor  of  plaintiff  for  $291.19, 
defendants  have  appealed. 

The  first  assignment  of  error  is  directed  to  the  rejection 
of  offered  testimony,  but  the  places  in  the  abstract  or  bill 
of  exceptions  where  the  offer  of  proof  and  the  challenged 
ruling  of  the  trial  court  may  be  found  are  not  pointed  out 
in  the  brief.  The  assignment  will  therefore  be  disregarded 
for  failure  to  comply  with  that  part  of  rule  9  which  de- 
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Clares:  "Each  brief  shall  by  number  designate  the  several 
I>ages  of  the  record  containing  matter  bearing  upon  the 
questions  discussed  in  such  brief." 

The  following  instruction  is  criticised  as  erroneous: 
"If  the  defendants  have  ifailed  to  satisfy  you  by  a  pre- 
ponderance of  the  evidence  that  C.  A.  Moore  acted  as 
plaintiff's  agent  in  the  sale  of  the  horses  in  question,  or 
that  he  acted  within  his  authority  or  apparent  authority, 
or  that  he  agreed  to  credit  the  value  of  all  horses  that  died 
as  the  result  of  their  castration  upon  the  note  sued  upon, 
and  guaranteed  and  warranted  all  of  said  horses  to  be 
eight  years  old  and  under,  then  you  will  return  a  verdict 
for  plaintiff;  or,  if  defendants  have  failed  to  satisfy  you 
by  a  preponderance  of  the  evidence  that  defendants  be- 
lieved and  relied  upon  said  Moore's  alleged  agreement  to 
give  credit  on  the  note  sued  upon  for  the  value  of  all  horses 
that  died  as  the  result  of  their  castration,  and  the  alleged 
guarantee  and  warranty  that  said  horses  were  of  the  age 
of  eight  years  and  under,  or  that  such  representations 
were  what  induced  defendants  to  buy,  you  will  find  for 
plaintiff." 

•  It  is  argued  that  the  word  "satisfy"  in  the  connection 
in  which  it  is  thus  used,  requires  too  high  a  degree  of 
proof.  It  is  contended  that  to  "satisfy"  a  jury  on  an  issue 
of  fact  is  to  require  more  than  a  preponderance  of  the  evi- 
dence. Instructions  containing  expressions  like  those 
quoted  have  frequently  been  criticised,  but  they  are  not 
necessarily  prejudicial.  In  the  present  case  the  word 
"satisfy"  is  modified  "by  preponderance  of  the  evidence." 
It  is  only  by  a  preponderance  of  the  evidence  that  the  jury 
are  to  be  satisfied.  Earlier  in  the  charge  they  were  di- 
rected that  defendants  admitted  the  execution  and  delivery 
of  the  note,  and  that  the  burden  rested  upon  them  to  show 
by  a  preponderance  of  the  testimony  each  and  every  ma- 
terial allegation  of  their  answer.  "If  the  preponderance  is 
with  the  plaintiff,"  said  the  trial  court,  "or  if  the  testi- 
mony is  evenly  balanced,  you  should  find  for  the  plaintiff." 
In  that  part  of  the  instructions  defendants  were  not  re- 
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quired  to  "satisfy''  the  jury  by  a  preponderance  of  the 
evidence.  When  the  chai'ge  is  considered  as  a  whole,  in 
connection  with  the  entire  record,  there  is  nothing  to  in- 
dicate that  tlie  jury  were  misled,  or  that  defendants  were 
prejudiced  by  the  use  of  the  word  "satisfy"  in  the  instruc- 
tions. Qualifications  of  the  term  "preponderance  of  the 
evidence"  were  criticised  in  Altschuler  v.  Cohurn,  38  Neb. 
881,  but  an  instruction  open  to  such  criticism  did  not 
result  in  a  reversal.  For  the  same  reasons,  this  assign- 
ment of  error  will  be  overruled. 

The  final  assignments  of  error  are  directed  to  a  numba" 
of  instructions  submitting  to  the  jury  the  issue  as  to 
Moore's  authority  to  make  representations  and  warranties. 
It  is  argued  that  the  trial  court  should  have  decided,  as  a 
matter  of  law,  that  Moore  had  authority  to  act  for  plain- 
tiff in  making  the  sale.  In  the  answer  it  was  alleged 
that  Moore  was  the  agent  of  plaintiff,  and  acted  for  him 
in  making  the  representations  and  warranties.  This  was 
denied  by  the  reply.  Defendants  were  conceded  the  right 
to  open  and  close,  and  adduced  proof  tending  to  establish 
the  representations  and  warranties  upon  which  they  relied, 
and  Moore's  authority  to  make  them.  Plaintiff  testified 
that  Moore  had  no  such  authority.  The  parties  therefore 
tried  the  issue  as  one  of  fact,  and  the  trial  court  adopted 
their  theory.  The  abstract  does  not  show  that  defendants, 
at  any  stage  of  the  proceedings,  asked  the  trial  court  to 
determine  Moore's  authority  as  a  question  of  law,  or  that 
an  instruction  to  that  effect  was  requested.  With  the 
record  in  the  condition  indicated,  defendants  are  not  en- 
titled to  a  reversal  on  the  ground  that  the  issue  as  to  the 
authority  'of  plaintiff's  agent  was  erroneously  submitted 
to  the  jury.  No  reversible  error  has  been  pointed  out,  and 
the  judgment  is 

AFFIBMSaO. 

Babnbs,  Fawcbtt,  and  Hamer,  JJ.,  not  sitting. 
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Meyer  Brothers  Drug  Company,  appellee,  v.  Hirsoh- 
ING-MORSB  Company,  appellant. 

FnjBD  Septembkb  86,  1918.    No.  17,290. 

1.  Pleading:  SmsiNe  Part  or  Answer.  In  a  suit  on  a  note,  It  la  not 
prejudicial  error  to  strike  from  the  files  all  of  the  answer,  except 
an  admission  of  the  execution,  delivery  and  nonpayment  of  the 
note,  where  no  defense  or  proper  counterclaim  or  set-ofT  is  pleaded. 

2. :    JxiDGMKNT  ON  Pleadingb.    In  a  suit  on  a  note,  a  motion  in 

fayor  of  plaintiff  for  Judgment  on  the  pleadings  may  be  sustained, 
where  the  execution,  delivery  and  nonpayment  of  the  note  are 
admitted  in  an  answer  pleading  no  defense  or  proper  counter- 
claim or  set-off. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

John  8.  Bishop,  R.  8.  Mockett  and  A.  8.  Tihhets,  for 
appellant. 

8.  L.  Geisthardt,  contra. 

BOSB,  J. 

The  action  was  commenced  before  a  justice  of  the  peace 
to  recover  the  amount  due  on  a  promissory  note  for  |43.86, 
dated  March  31,  1908,  payable  May  15,  1908,  and  bearing 
interest  at  the  rate  of  7  per  cent,  per  annum.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appealed  to  the 
district  court.  There  plaintiff  recovered  a  judgment  on 
the  pleadings  for  f31.30;  being  the  amount  of  plaintiflPs 
claim,  less  a  former  judgment  in  favor  of  plaintiff  and 
against  defendant  for  f 22.50.    Defendant  has  appealed. 

There  are  three  assignments:  The  trial  court  erred  (1) 
in  striking  from  the  files  the  amended  answer  and  cross- 
I)etition;  (2)  in  sustaining  the  motion  of  plaintiff  for 
judgment  on  the  pleadings;  (3)  in  rendering  judgment 
against  defendant  without  a  trial,  and  while  defendant 
had  an  answer  and  cross-petition  on  file. 
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I  1.  The  amended  answer  condemned  by  the  trial  court 

admitted  all  of  tlie  allegations  of  the  i)etition,  and  under  a 
ruling  below  this  admission  was  i)ermitted  to  remain  in 
the  pleadings.  In  allowing  a  credit  for  the  amount  of  a 
former  judgment,  the  trial  court  ruled  in  favor  of  defend- 
ant, who,  in  that  resi)ect,  has  no  ground  of  complaint.  A 
counterclaim  for  a  tort,  which  was  made  the  basis  of  a 
demand  for  |5,000,  was  properly  stricken  out  as  not  being 
within  the  jurisdiction  of  the  justice  of  the  peace  or  liti- 
gable  upon  appeal.  The  record  does  not  affirmatively  show 
error  in  the  holding  that  the  answer  as  a  whole  contained 
no  matter  amounting  to  a  defense  or  to  a  proper  counter- 
claim or  set-oflf. 

2.  The  execution,  delivery  and  nonpayment  of  the  note 
being  admitted  in  an  answer  containing  no  proper  defense, 
there  was  no  error  in  sustaining  the  motion  for  judgment 
on  the  pleadings. 

Affirmed. 

Barnes,  Fawcett  and  Hameb,  JJ.,  not  sitting. 


State  of  Nebraska  v.  John  F.  Thorp, 

Filed  Skitember  26,  1913.    No.  18,014. 

Information:  Intent:  Pubb  Pood  Law.  An  information  charging  de- 
fendant in  the  language  of  the  statute  with  wilfully  and  unlaw- 
fully violating  the  pure  food  law  by  overreading  a  test  of  cream 
purchased  by  him  for  commercial  purposes  is  not  demurrable  for 
failing  to  charge  that  the  act  was  committed  with  the  intent  to 
defraud  the  seller;  such  intent  not  having  been  made  by  statute 
an  element  of  the  offense.    Comp.  St,  1911,  ch.  33,  sec.  20. 

Error  to  the  district  court  for  ruining  county:    Guy 
T.  Graves,  Judge.     Exception  sustained. 

Grant   G.   Martin,   Attorney   General,   and   Frank   E. 
Edgerton,  for  plaintiff  in  error. 

A.  R,  Oleson,  contra. 


r 
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la  the  district  court  for  Cuming  county  defendant  was 
accHBed  of  violating  the  pure  food  law  by  overreading  a 
test  of  cream  purchased  by  him  from  William  Pfleuger. 
The  trial  court  sustained  a  demurrer  to  the  information 
and  dismissed  the  prosecution.  For  the  purpose  of  set- 
tling tlie  law,  an  exception  to  the  ruling  on  the  demurrer 
18  presented  lipre  under  section  515  of  the  criminal  code. 

That  i)art  of  the  pure  food  law  which  defendant  is  ac- 
cused of  violating  makes  it  unlawful  for  any  person  to 
"overread  or  uiiderread,  or  in  any  other  manner  make, 
announce  or  record  any  false  or  untrue  test  of  either  but- 
ter or  cream."  Comp.  St.  1911,  ch.  33,  sec.  20.  The  charge 
is  that  John  F.  Thorp  in  Cuming  county,  November  26, 
1912,  *'did  then  and  there  wilfully  and  unlawfully  over- 
pead  a  certain  test  of  cream,  and  did  then  and  there  wil- 
fully and  unlawfully  make  and  announce  a  false  and  un- 
true te^t  of  rn^im,  he  the  said  John  F.  Thorp  being  then 
and  there  enf^aj^ed  in  the  business  of  testing  and  purchas- 
ing cream  for  commercial  purposes,  and  having  then  and 
there  purchased  the  said  cream  for  commercial  purposes 
from  one  William  Pfleuger."  The  information  was  at- 
tacked by  demurrer  (1)  "because  tlie  facts  stated  therein 
do  not  constitute  an  offense  punishable  by  the  laws  of  this 
statf*;  (3)  because  the  intent  is  not  alleged,  proof  of  such 
intent  being  nt^cessary  to  make  out  the  offense  charged; 
(3)  bof-anse  tliere  is  no  allegation  of  any  intent  to  de- 
fraud any  one  in  the  doing  of  the  acts  complained  of." 

Counsel  appointed  by  the  trial  court  to  present  the  rea- 
sons for  the  sustaining  of  the  demurrer  argues  that  the 
statute  can  only  be  sustained  by  construing  it  to  mean 
that  an  intent  to  defraud  the  seller  by  an  underreading 
and  that  an  intent  to  defraud  the  purchaser  by  an  over- 
reading  are  essential  elements  of  the  offense.  It  is  fur- 
ther insisted  that  the  result  of  overreading  the  t^st  was  to 
pay  too  much  for  the  cream,  and  that  defendant  did  not 
cheat  or  intend  to  defraud  any  one.  The  legislature,  how- 
ever, did  nnt  usp  lancrnage  making  intent  an  ingredient  of 
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the  offense  condemned,  nor  is  the  statute  void  for  that 
reason.  The  act  was  passed  in  the  exercise  of  legislative 
power  to  protect  the  public  health  and  to  regulate  weights 
and  measures.  The  protection  of  health  and  the  testing, 
weighing  and  measuring  of  food  products  are  so  closely 
connected  with  the  public  welfare  that  no  limitation  not 
imposed  by  the  constitution  upon  legislative  power  in 
relation  thereto  should  be  fixed  by  the  courts.  These  are 
among  the  common  and  necessary  subjects  of  both  state 
and  municipal  legislation.  Within  constitutional  limita- 
tions the  legislature  is  the  judge  as  to  how  the  demands  of 
society  in  these  respects  are  best  subserved.  Reasonable 
laws  which  mate  the  authority  of  food  commissioners  and 
boards  of  health  effective  for  the  protection  of  the  public 
are  proper  enactments  and  must  be  respected  by  those  who 
buy  and  sell  and  measure  and  weigh  perishable  foods. 
The  intent  with  which  reasonable  statutory  r^ulations 
are  disobeyed  by  persons  engaged  in  buying  or  in  selling 
cream,  and  who  are  thus  dealing  with  the  public  in  a 
necessary  article  of  food,  is  not  always  essential  to  a 
criminal  charge  or  to  proof  of  guilt.  An  evil  intent  or 
malice  may  be  presumed  from  the  wilful  violation  of  a 
positive  statute.  Where  the  statute  does  not  make  intent 
a  part  of  the  violation  of  a  proper  police  regulation,  it  is 
not  always  necessary  to  charge  or  prove  it.  Stdte  v. 
Hurds,  19  Neb.  316;  SeeU  v.  State,  85  Neb.  109;  Staley  v. 
Sta^te,  89  Neb.  701;  Harding  v.  People,  10  Colo.  387;  Coju- 
momcealth  v.  Graustein,  209  Mass.  38;  Gomniomvealth  v. 
Mixer,  207  Mass.  141 ;  State  v.  McBrayer,  98  N.  Car.  619 ; 
State  V.  Smith,  17  R.  L  371;  Mills  v.  State,  58  Fla.  74; 
State  V.  Hen^ell,  17  Idaho,  725,  27  L.  R.  A.  U;  s.  159.  Both 
the  statute  and  the  information  are  within  the  recognized 
exception  to  the  general  principle  that  intent  is  an  ele- 
ment of  a  criminal  offense  and  a  necessary  part  of  an 
information.  The  exception  of  the  county  attorney  to  the 
sustaining  of  the  demurrer  is  therefore  Well  taken. 

Exception  sustained. 

Reese,  O.  J.,  Lftton  and  FA^y^KTT,  J.T.,  not  sitting. 
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Nbls  O,  Alberts,  appellee,  v.  Courtland  Wagon  Com- 
pany, APPELLANT. 

Filed  September  26,  1913.    No.  16,907. 

1.  Judgment:  Revivor:    Plea  of  Payment.    "In  a  proceeding  to  revive 

a  dormant  judgment,  where  the  judgment  debtor  pleads  payment, 
a  presumption  of  payment  arises,  and  the  burden  is  upon  the 
Judgment  creditor  to  rebut  that  inference."  Platte  County  Bank 
V,  Clark,  81  Neb.  255. 

2.  Quieting   Title:    Equity:     Dormant   Judgment:     Presumption   of 

Payment.  And  the  rule  is  the  same  where  the  judgment  creditor 
Is  demanding  the  payment  of  a  dormant  judgment  as  a  condition 
•precedent  to  the  right  of  the  judgment  debtor  to  quiet  his  title 
to  real  estate  as  against  such  dormant  judgment. 

Appeal  from  the  district  court  for  Clay  county :  Leslie 
G.  HuRD,  Judge.    Reversed  with  directions, 

Ambrose  C.  Epperson  and  Robert  G.  Brown^  for  appel- 
lant 

John  C.  Stevens^  contra. 

Pawcbtt,  J. 

PlaintiflE  instituted  this  suit  in  the  district  court  for 
Clay  county  to  quiet  his  title  to  certain  lots  and  lands  in 
that  county.  The  petition  alleges  that  on  November  9, 
1885,  plaintiff  was  engaged  in  business  with  one  Ober- 
lander;  that  on  said  date  the  defendant  obtained  a  judg- 
ment against  plaintiff  and  Oberlander,  as  partners,  in  the 
sum  of  187.13,  and  another  judgment  fot  the  sum  of  |170.- 
56;  that  on  November  11,  1885,  defendant  caused  such 
judgments  to  be  transcripted  to  the  district  court,  and 
thereby  caused  them  to  create  an  apparent  lien  upon 
plaintiff's  property;  that  said  judgments  have  long  since 
been  paid,  but^  through  negligence,  carelessness,  or  over- 
sight the  evidence  of  their  payment  had  not  been  filed  with 
the  clerk  of  the  district  court;  that  they  are  nonenforce- 
able  by  lapse  of  time;  that  they  so  affect  plaintiff's  real 
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estate  that  those  who  deal  with  it  are  fearful  that  such 
judgments  might  be  valid.  Wherefore,  he  prajs  that  the 
judgments  be  canceled  of  record  and  the  title  to  his  real 
estate  quieted.  The  answer  denies  that  the  judgments 
were  obtained  against  plaintiff  and  Oberlander  as  part- 
ners; denies  that  they  have  been  paid;  allegefs  that  plain- 
tiff has  failed  to  tender  the  amount  which  in  equity  is  due 
upon  the  judgments,  and  is  not  entitled  to  the  relief  he 
seeks,  "except  that  he  first  pays  the  amount  which  is,  in 
equity,  due  upon  the  said  judgment  liens;-'  alleges  the 
amount  due  upon  the  judgments  as  an  equitable  lien  upon 
the  real  estate,  and  prays  that  defendant  have  a  sale  of 
the  property  desc  ribed  in  plaintiff's  petition  for  the  pay- 
ment and  satisfaction  of  the  judgments.  The  trial  resulted 
in  a  finding  that  plaintiff's  petition  is  without  equity; 
that  he  is  not  entitled  to  the  relief  prayed  without  first 
paying  the  judgments  described  in  the  pleadings;  that  said 
judgments  have  never  been  paid  in  whole  or  in  part;  that 
the  judgments  have  been  dormant  for  more  than  ten  years 
prior  to  the  institution  of  this  suit;  and  that  defendant 
is  not  entitled  to  aflSrmative  relief.  Plain tiflPs  petition 
and  defendant's  cross-petition  were  both  diRuiissed  at 
plaintiff's  cost.  From  this  judgment  defendant  -appeals, 
and  plaintiff  joins  with  a  cross-appeal. 

The  briefs  are  devoted  quite  largely  to  the  proposition 
that  plaintiff  could  not  prosecute  his  suit  to  quiet  title 
without  doing  equity  by  paying  the  judgmenti^i.  We  deeui 
it  unnecessary  to  consider  this  phase  of  the  case,  for  the 
reason  that  we  do  not  think  there  is  any  cnmix^tent  evi- 
den(*e  in  the  record  to  overcome  the  presumptifm  in  sup- 
port of  the  allegation  in  plaintiffs  petition  that  the  judg- 
ments have  been  paid.  This  suit  was  instituted  February 
16,  1910.  The  judgments  were  rendered  November  9, 
1885,  over  24  years  prior  to  the  beginning  of  the  suit 
During  all  of  those  years  no  attempt  was  made  t-o  collect 
the  judgments,  not  even  to  the  extent  of  having  execution 
issued  thereon.  Tlie  only  proof  attempted  to  he  offered  in 
support  of  defendant's  plea  that  the  judgments  had  not 
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been  paid  was  the  testimony  of  one  of  defendant's  attor- 
neys.   The  substance  of  his  testimony  is  as  follows:   "Q. 
What  is  yonr  pi"ofession?    A.  I  have  been  an  attorney  at 
law.    Q.  And  where  did  you  reside  in  1885?   A.  At  Sutton. 
Q.  What  was  your  business  or  profession  then?    A.  An 
attorney  at  law."     These  questions  and  answers  would 
indicate  that  he  is  not  now  in  active  practice.    The  sub- 
stance of  the  rest  of  his  testimony  is  that  he  procured  the 
judgments  in  controversy ;  that  the  judgments  have  never 
been  paid  to  him ;  that  after  the  suit  was  commenced  and 
shortly  before  the  trial  he  had  a  conversation  with  plain- 
tiff, in  which  the  plaintiff  admitted  that  he  (plaintiff)  had 
never  paid  the  judgments,  but  that  plaintiff  claimed,  in 
that  conversation,   that  Oberlander  had  paid  the  judg- 
ments, or  fixed  the  matter  up.'    When  interrogated  upon 
cross-examination  as  to  the  whereabouts  of  the  defendant 
company,  he  shows  a  lack  of  knowledge  of  the  present 
business  status  of  defendant.    When  asked  if  the  defend- 
ant company  is  still  in  existence,  his  answer  was,  "Oh, 
yes;  I  think  so."    He  further  stated  that  he  was  not  sure 
but  what  they  changed  to  the  Courtland  Buggy  &  Wagon 
Company.     When  asked  if  the  old  corporation  had  "all 
gone  to  pieces,"  he  answered,  "I  ain't  prepared  to  s^ay  that 
it  has,  but  they  still  do  business  at  New  York  as  the 
Courtland  Buggj-  Company  or  the  Courtland  Buggy  & 
Wagon   Company."     When  asked,   "When   did  they  au- 
thorize you  to  appear  here  for  them?"  his  co-counsel  ob- 
jected, and  the  objection  was  sustained.     When  asked, 
'*When  did  you  last  hear  from  the  Courtland   Wagon 
(.'ompany?"  objection  was  again  interposed  and  sustained. 
When  further  asked,  "Q.  The  only  reason  you  have  for 
saying  that  this  judgment  is  not  paid  is  because  you  didn't 
get  the  money,  is  it?"  he  answered,  "Well,  T  was  doing  the 
business  for  the  company  and  I  am  confident  it  was  not 
paid  to  me."    And  when  finally  asked,  "As  a  matter  of 
fact  you  wouldn't  swear  that  it  hasn't  been  paid,  will 
you?"  he  answered,  "Well,  T  don't  know  that  I  could.    I 
have  testified  all  I  can  testify  and  tell  the  truth." 
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As  we  view  it,  this  evidence  falls  far  short  of  rebutting 
the  presumption  of  payment  So  far  as  this  record  dis- 
closes, these  are  the  only  judgments  which  Mr.  Brown 
ever  obtained  for  the  defendant  company.  They  were 
obtained  nearly  a  quarter  of  a  century  ago.  He  does  not 
show  that  he  has  ever  had  any  connection  with  or  com- 
munication from  the  company  since  that  time,  and  the 
fact  that  the  judgments  have  never  been  paid  to  him  falls 
far  short  of  showing  that  they  have  not  been  paid  to  JJie 
defendant.  If  they  have  not  been  paid  to  the  defendant, 
it  would  have  been  an  easy  matter  to  have  shown  that  fact 
by  the  de})()sition  of  some  member  of  the  company,  but 
no  attempt  was  made  to  produce  such  testimony.  It  may 
be  said  in  answer  to  this  that  it  would  have  been  an  easy 
matter  for  jJaintlff  to  have  testified  that  the  judgments 
had  been  paid,  but  the  record  shows  that  plaintiff  was  not 
1  ►resent  at  the  trial;  and,  when  Mr.  Brown  testified  that 
plaintiff  had  admitted  to  him  that  he  (plaintiff)  had  never 
paid  the  judgments,  counsel  for  plaintiff  then  stated: 
"The  phiiutiff  is  taken  by  surprise  by  the  testimony  of 
the  witness  on  the  stand  and  asks  that  the  case  be  ad- 
journed until  we  have  time  to  get  the  testimony  of  the 
plaiutiff.  Objection  overruled.  Plaintiff  excepts.^'  The 
admission  by  plaintiff  to  Mr.  Brown,  in  the  conversation 
to  which  the  latter  testifies,  that  he  (plaintiff)  had  not 
paid  the  judgments,  was  coupled  with  the  statement  to 
Mr.  Brown  that  Mr.  Obcrlander  had  paid  them,  or  "fixed 
it  up."  Where  judgments  have  stood  for  so  long  a  time 
witliout  any  attempt  to  collect  them,  it  requires  more 
positive  testimony  than  anything  api)earing  in  this  record 
to  overcome  the  prosnuiption  of  payment.  The  third  sub- 
division of  the  opinion  by  Judge  Root  in  Platte  Coufvty 
Bank  v.  Clark^  81  Neb.  255,  fully  sustains  the  conclusion 
above  reached.  We  think  the  testimony  of  payment  in 
that  case  was  stronger  than  in  this. 

Considering  the  indifference  and  gross  laches  of  defend- 
ant in  asserting  the  validity  of  these  judgments,  and  the 
fact  that  defendant  could  easily  have  established  its  claim 
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upon  the  hearing  of  this  case,  if  it  has  any  valid  claim, 
and  considering  the  many  years  that  plaintiff  has  been 
handicapped  by  this  apparent  lien  upon  his  property,  we 
think  plaintiff  is  now  entitled  to  full  relief.  The  judgment 
of  the  district  court  is  therefore  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  favor  of 
plaintiff  in  accordance  with  the  prayer  of  his  petition. 


Rose,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Lizzie  L.  Wright  bt  al.,  appellees,  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  appellant. 

FnjED  Seftbmbis  26,  1913.    No.  17,189. 

1.  ICaster  and  Servant:  Injurt  to  Servant:  Rules:  Sufficienct: 
QuKSTioN  it>B  JuBT.  A  rallroad  company  has  a  right,  and  it  is 
Its  duty,  to  make  reasonable  rules  for  the  protection  of  the 
safety  of  Its  employees,  and  such  rules  its  employees  are  bound  to 
regard  and  obey;  but  whether  or  not  any  particular  rule,  under  the 
circumstances  shown.  Is  sufficient  and  adequate  for  the  safety  of 
the  company's  employees,  is  a  question  of  fact  for  the  jury. 

2. :    :    Negligsnck.     Under  the  rules  of  the  defendant 


company,  the  switch  engine  in  its  Lincoln  yards  had  the  right 
to  occupy  the  main  track,  protecting  itself  against  overdue 
trains.  The  extra,  "^hich  was  being  run  by  plaintiffs  decedent, 
was  required  to  proceed  through  the  yard  under  full  control,  and 
protect  Itself  within  yard  limits.  The  switch  engine  having  the 
right  of  way  over  the  extra,  it  was  the  duty  of  the  decedent  to 
be  on  the  lookout  for  the  switch  engine  and  to  take  such  pre- 
cautions as  the  situation  demanded  to  prevent  a  collision;  but 
this  did  not  relieve  the  crew  of  the  switch  engine  from  the  ex- 
ercise of  ordinary  care  in  avoiding  a  collision  with  the  extra, 
which  they  knew  had  entered  the  yard. 

:    :    :    Questiow  fob  Jubt.     The  uncontradicted 


evidence  shows  that  the  defendant  company,  at  and  prior  to  the 
collision  which  caused  the  death  of  plaintiff's  decedent,  had  not 
promulgated  any  vn>itten  or  printed  rules  regulating  the  rate  of 
speed  at  which  the  switch  engine  might  be  run  in  its  yards. 
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Held,  That  it  was  for  the  Jury  to  say  whether  or  not,  under  the 
circumstances  shown,  the  failure  of  the  company  to  adopt  and 
promulgate  such  a  rule  was  negligence  oh  Its  part. 

4.  Negligence:    Evidence.     There   being   no   evidence   tn   the   record 

tending  to  show  negligence  on  the  part  of  plaintiff's  decedent,  the 
question  of  contributory  negligence  does  not  arise. 

5.  Damages.     The  evidence  shows  that  the  decedent  was  a  man  of 

good  health,  32  years  of  age;  that  he  was  earning  from  $X2a  to 
$150  a  month;  that  his  expectancy,  according  to  the  Carlisle 
table,  would  be  32  years.  Held,  That  we  cannot  say  that  115.000 
is  an  excessive  judgment  under  these  circumstances. 

6.  Commerce:    Interstate.     PlaintifT's  decedent   was   running  a   lone 

engine,  as  an  extra,  from  one  point  to  another  In  this  state,  not 
in  connection  with  any  cars.  JffeW,  That  he  waa  not  engaged  In 
interstate  commerce.  ' 

7.  Instructions  complained  of  and  set  out  la  the  opinion,  examined, 

and  held  free  from  prejudicial  error. 

8.  The  evidence  examined  and  set  out  in  the  opinion,  held  Bufflcient 

to  sustain  the  verdict  and  Judgment. 

Appkal  from  the  district  court  fc»r  Lancaster  county: 
Lincoln  Fbost,  Judge.    Affirmed. 

M.  A,  Low,  P.  E.  Walker^  E.  P.  Holmes  and  Q,  h,  De 
Lacy,  for  appellant 

George  W.  Berge,  contra. 

Fawcett,  J. 

From  a  judgment  for  $15,000  in  favor  of  the  plaintiffs 
on  account  of  the  alleged  negligence  i\i  the  defendant  in 
causing  the  death  of  Otto  O.  Wright,  husband  of  plnintiff 
Lizzie  L.  Wright,  defendant  appeals. 

The  abstract  contains  86  printed  pages,  the  supple- 
mental abstract  201  pages,  tlie  brief  and  reply  brief  of 
appellant  139  pages,  and  the  brief  of  appellee  M  pages. 
To  follow  counsel  through  this  voluminous  record  and 
through  their  equally  voluminous  briefi^  would  necessitiite 
an  opinion  of  such  length  that  it  would  l>e  useless  to  the 
profession,  for  the  reason  that  no  lawyer  would  ever  read 
it.  We  shall,  therefore,  deal  directly  with  the  material 
issues  in  the  case. 
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Otto  O.  Wright  was  an  engineer  in  the  service  of  de- 
fendant. At  the  time  set  out  in  the  pleadings  he  was  or- 
dered to  run  an  engine,  No.  1486,  as  "an  extra"  from 
Fairbury  to  Albright,  both  points  in  Nebraska.  In  mak- 
ing this  run  he  was  required  to  pass  through  the  city  of 
Lincoln.  After  leaving  the  station  at  Lincoln,  and  while 
running  north  through  the  company's  yards  at  a  point  a 
short  distance  from  the  Holdrege  street  viaduct,  this 
extra  collided  with  the  company's  switch  engine  No.  1220, 
which  was  used  by  the  defendant  in  its  Lincoln  yards  for 
switching  purposes,  causing  the  death  of  Mr.  Wright. 
These  two  engines  will  hereinafter  be  referred  to  by  their 
respective  numbers.  The  point  where  the  collision  oc- 
curred was  in  a  cut  and  on  a  curve.  The  controlling,  and 
in  fact  the  only  real  question  involved  in  this  case,  is,  who 
was  to  blame  for  this  collision? 

It  is  shown  that  the  defendant  had  rules  for  the  guid- 
ance of  its  employees,  including  engineers.  On  its  printed 
time-tables,  such  as  were  then  used  by  engineers,  rule  16 
provided:  "All  except  first  class  trains  will  approach 
(enter,  and  pass  through  the  following  named  yards  under 
full  control),  expecting  to  find  main  track  occupied  or  ob- 
structed. Albright,  Fairbury,  Lincoln,  Belleville,  Jansen, 
Phillipsburg."  Subdivision  6  of  rule  9  provided:  "The 
speed  of  trains  in  the  city  of  Lincoln  between  M  street 
(two  blocks  west,  of  passenger  station)  and  Vine  street 
(east  of  coal  dock)  must  not  exceed  six  miles  per  hour." 
Rule  97a  in  the  book  of  rules  promulgated  by  defendant 
provided:  "Yard  limits  will  be  indicated  by  yard  limit 
boards.  Within  these  limits  yard  engines  may  occupy 
main  tracks,  protecting  themselves  against  overdue  trains. 
Extra  trains  must  protect  themselves  within  yard  limits." 
The  term,  "under  full  control,"  in  rule  16,  all  of  the  wit- 
nesses testified  means  "to  be  able  to  stop  within  the  vision 
of  the  engineer."  It  is  conceded  that  1486  was  required, 
while  passing  through  the  company's  yards  in  the  city  of 
Lincoln,  to  proceed  under  such  control.  It  is  uncontra- 
dicted that  the  defendant  had  no  written  or  printed  rule 
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relating  to  the  rate  of  speed  at  which  ita  switch  engines 
might  run  within  its  yards.  There  is  some  testimony  to 
the  eflFect  that  there  was  some  sort  of  an  unwritten  rule 
or  understanding  that  switch  engines  should  also  be  run 
under  full  control;  but  the  evidence  is  entirely  satisfac- 
tory, and  not  contradicted  by  any  testimony  offered  by 
defendant,  that  defendant's  switching  crew  did  not  con- 
sider that  it  was  bound  by  any  such  rule,  except  as  to  that 
portion  of  tlie  Lincoln  yard  between  M  and  Vine  streets, 
which  portion  was  not  only  covered  by  subdivision  6  of 
rule  9,  but  also  by  a  city  ordinance.  Defendant  in  ita 
brief  urges  13  assignments  of  error,  which  we  will  consider 
in  their  order: 

The  first  assignment  is  that  the  verdict  is  not  sustained 
by  suflBcient  evidence.  In  considering  this  assignment, 
the  place  where  the  collision  actually  occurn^d  is  impor- 
tant. There  is  a  viaduct  on  Holdrege  street  at  the  place 
where  that  street  is  intersected  by  defendant's  tracfe- 
Holdrege  street  runs  east  and  west  The  collision  occurred 
north  of  the  viaduct;  1486  was  running  north,  and  1220 
south.  In  going  north,  after  leaving  the  viaduct,  the  track 
curves  to  the  east  in  a  cut.  The  collision  occurred  in  that 
cut.  The  point  where  the  collision  occurred  is  t^^stified 
to  by  the  engineer,  fireman,  switch  foreman^  and  two  of 
the  switchmen  who  were  riding  on  1220,  McLane,  the  fire- 
man on  1486,  and  by  four  witnesses  who  resided  in  the 
immediate  vicinity,  and  who  visited  the  scene  immediately 
after  the  collision.  All  of  these  witness<^s  locate  the  point 
of  the  collision  as  right  opposite  or  a  few  feet  south  of  a 
barn  standing  on  the  first  lot  east  of  the  track,  which  lot 
faces  south  on  Holdrege  street.  This  lot  is  135  feet  in 
depth.  The  four  residents  of  the  vicinitv  locate  the  col- 
lision a  little  south  of  the  barn.  McKinstry,  a  switchman 
on  1220,  says  that  1486,  after  the  collision,  was  about  35 
or  40  feet  south  of  the  building  shown  in  the  photographs, 
which  is  the  bam  referred  to.  Some  of  the  switching 
crew  testify  that  the  collision  occurred  about  150  feet 
north  of  the  viaduct.    This  testimony,  however,  was  simply 


—^ 
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the  opinion  of  the  witnesses  so  testifying.  This  testimony 
cannot  be  considered  in  the  face  of  the  large  number  of 
witnesses  whose  uncontradicted  testimony  locates  the 
exact  place  where  the  collision  occurred  in  front  or  a  few 
feet  south  of  a  fixed  object  or  point  by  the  side  of  the 
track.  Considering,  therefore,  the  length  of  the  lot  upon 
which  the  barn  stood  and  the  point  in  relation  thereto, 
where  these  residents  show  the  collision  occurred,  there 
is  no  escape  from  the  conclusion  that  the  collision  actually 
occurred  at  a  point  about  100  feet  north  of  the  viaduct. 

It  is  admitted  that  all  of  the  members  of  the  switching 
crew  knew  that  the  extra  1486  was  in  the  yard.  Mc- 
Kinstry,  the  switchman  above  referred  to,  was  the  first 
to  discover  that  the  two  engines  were  running  towards 
each  other  on  the  main  track.  He  testifies  that  he  im- 
mediately gave  the  alarm.  The  men  on  1220  testify  that 
when  McKinstry  gave  the  alarm  the  engineer  threw  on  the 
emergency  brake.  When  1220  had  run  about  75  or  100 
feet,  McKinstry  and  some  of  the  others  jumped  from  the 
engine.  All  of  the  crew,-  including  the  engineer,  jumped, 
but  whether  the  others  jumped  at  the  same  time  McKin- 
stry and  Carr  did,  is  not  shown.  Possibly  the  engineer 
remained  on  a  little  longer.  According  to  McKinstry  and 
Carr,  1220  proceeded  about  25  feet  after  they  jumped, 
before  the  collision  occurred,  so  that,  according  to  their 
testimony,  1220  proceeded  about  100  feet,  after  McKinstry 
gave  the  alarm,  before  the  collision  occurred.  Some  of  the 
witnesses  on  1220  testify  that  at  the  time  McKinstry  gave 
the  alarm  1220  was  running  from  three  to  five  miles  an 
hour;  others  say  from  three  to  four  miles  an  hour;  yet 
McKinstry  and  Carr  both  say  that  when  the  collision  oc- 
curred 1220  was  going  "not  to  exceed  three  miles  an 
hour."  The  witness  Palmer,  engineer  on  the  company's 
switch  engine  at  the  time  of  the  trial,  testified  that  he  was 
familiar  with  engine  1220,  and  had  run  it ;  that  an  engine 
running  at  a  rate  of  five  miles  an  hour  ought  to  be  stopped 
in  20  feet,  at  10  miles  an  hour  in  SO  feet,  at  15  miles  an 
hour  in  45  feet,  and  at  20  miles  an  hour  in  60  feet.  This 
24 
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tf^tUtifmy  ntSLiidyi  uncontra-il-  z^^  It  i»  tais 
tabli^h^  that  1220  miLst  havr  becm  rauLfa^  at  a  ki^li 
TBfjf;  of  Mfi^-d,  or  that  the  err.^T^p-zLCj  bnkt  was  »x  ap- 
plied and  the  en^n^  reTer**r«l  bef'»re  the  crew  j'lMiwd 
frr/m  the  entriDe.  It  U  testln^-tl  to  bj  aooe  of  Ae  crew  of 
1220,  and  fonr-Hf^  in  the  hrief  of  •i*ffei»iaiit«  that  at  tke 
time  Mr-KinHtrj'  di?«^rOTer»ftl  14>6  appr»j«chmg.  h  was  at 
U'iiHi  7t()  fe#-t  north  of  tlie  viadnct.  That  fact  being  estab- 
\\h\\*'(\,  and  aliio  the  fact  that  the  e«>Uisio&  oi^urred  not 
over  HK)  fffT't  north  of  the  Tiaduct,  it  stands  establidbed 
im  a  fa/'t  that  14S6  did  not  mn  to  exceed  50  feet  after  its 
enjflnrf^T,  Wri^rht,  diwovered  the  apfvoaeh  ot  1230.  A 
(ihotop^raph  intnKliicr^  in  evidence  was  takm  at  a  point 
420  firet  north  of  tfie  viaduct  It  shows  tte  bam  above 
refiTTwl  tf>,  the  cut  and  curve,  and  the  rails  of  the  track 
from  that  point  to  the  viaduct,  and  clearlr  dtows  tiiat  at 
any  point  within  that  420  feet  two  engines  apiHnoadiing 
from  oppfiHite  directions  would  have  a  clear  view  of  each 
oMier,  1480  being  50  feet  north  of  the  viaduct^  it  is  bevond 
i|iieHtion  that  the  point  of  view  in  the  photograph  could 
have  l>een  extended  that  number  of  feet  farther  north,  so 
that  there  wjik  a  clear,  open  view  of  the  track  for  the  en- 
tire dlntnnee  of  420  feet  when  the  engines  came  within  the 
vlwhin  of  the  two  engineers.  Of  that  450  feet,  1486  only 
fraveh'd  about  50  feet  when  the  collision  occurred,  while 
1220  travelled  370  feet.  As  we  view  the  recOTd,  th»e  is 
no  eNeai>e  from  tlieae  facts.  This  being  true,  th«i  the  c<m- 
eliiMlon  iM  IrreHiKtible  that  the  engineer  of  1486  was  pro- 
leedlnp:  north  with  his  engine  under  full  control;  that  the 
engineer  of  1220  M'as  proceeding  south  with  his  engine 
not  under  full  control,  but  traveling  at  such  a  rate  of 
MfK»ed  that  he  waH  unable  to  stop  it  within  a  distance  of 
370  f(»c»t,  and  that,  even  after  traveling  that  distance,  his 
engine  was  still  going  at  the  rate  of  two  or  three  miles  an 
hour. 

Mr.  T^irlelgh,  trainmaster  for  the  Nebraska  division  of 
the  defendant  road,  was  called  as  a  witness  by  defendant 
Defendant'n  abstract  of  Mr.  Burleigh^s  testimony  sets  out 
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only  that  part  showing  that  engineers  were  examined  by 
him  as  to  their  fitness,  and  as  to  the  publisIuHl  hook  of 
rules;  that  he  had  examined  Wright;  that  Wright  had  a 
clear  understanding  of  the  rules;  that  lie  informed  Wriglit 
that  switch  engines  had  a  right  over  all  except  first-class 
trains  in  yard,  and  that  other  trains  would  have  to  look 
out  for  them ;  that  he  read  the  rules  to  Wright,  who  gave 
him  his  understanding  of  the  same  as  they  were  read;  that 
Wright  gave  as  his  understanding  of  the  term,  "under 
full  control,"  as  meaning  "to  run  at  a  speed  which  would 
make  it  impossible  for  two  trains  coming  in  opposite  di- 
rections to  collide  with  one  another."  That  is  not  the 
meaning  given  by  any  other  witness.  If  that  be  the  mean- 
ing of  the  term,  you  could  not  run  an  engine  at  all  without 
liaving  a  flagman  in  advance  to  warn  you  of  approaching 
trains.  An  important  part  of  Mr.  Burleigh's  testimony, 
not  set  out  in  defendant's  abstract,  appears  in  plaintiff's 
supplemental  abstract:  "Q.  When  you  say  you  examine 
men  for  switch  engines,  do  you  use  these  rules?  A.  Yes; 
and  the  time  tables.  Q.  You  tell-  switch  engine  men  that 
they  have  a  right  to  run  25  miles  an  hour  in  the  yards?  A. 
Yes,  sir.  Q.  You  telt  them  that?  A.  If  they  want  to 
— I  don't  tell  them  anything  about  running.  Q.  How  is 
that?  A.  I  don't  tell  them  anything  about  how  fast  they 
shall  run,  or  how  slow.  Q.  You  understand,  of  course, 
that  they  can  at  any  time  run  their  engines  negligently? 
A.  I  understand  that,  yes." 

Mr.  Carr,  the  switch  foreman,  testified  that  when  they 
went  around  that  curve  they  always  slowed  up  to  save 
steam.  "Q.  But  you  went  on  the  theory  and  assumed  the 
right  that  everything  had  to  get  out  of  the  way  for  you  ex- 
cept this  passenger?  (By  the  term,  ^this  passenger,'  the 
questioner  meant  a  passenger  train  which  was  due  to  pass 
through  a  few  minutes  prior  to  the  time  of  the  collision, 
but  which  train  was  some  12  or  15  minutes  late.)  A. 
Yes,  sir.  Q.  Although  you  knew  the  extra  was  in  the 
yards?  A.  Yes,  sir.  *  *  *  Q.  Have  you  any  rule  ap- 
plying to  switch  engines  about  running  under  control? 
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A.  No,  sir.''  It  will  be  seen,  therefore,  that  in  the  dofoiitl- 
ant's  yard  the  switch  engine  was  a  free  lanre  as  againf^t 
all  except  first-class  trains. 

The  second  assignment  is  that  the  court  erred  in  sub- 
mitting the  sufficiency  and  reasonableness  of  the  com- 
pany's rules  to  the  jury.  In  the  instruct i*ms  complained  of 
the  court  told  the  jury  that  the  question  a«  to  whether  the 
defendant  was  negligent  in  one  or  more  respects  alleged 
in  the  petition,  as  set  out  in  subdivisions  t/,  h,  c  and  d  of 
the  first  paragraph  of  the  instructions,  whicli  st^it^^d  the 
allegations  of  the  petition,  "is  one  of  tlie  mat^Tial  elements 
of  plaintiff-s  cause  of  action  to  which  the  jury  should 
direct  tlieir  attention  in  determining  u|xin  their  verdict 
Negligence  may  be  defined  as  the  omission  to  do  some- 
thing which  a  reasonable  man  guided  by  those  conditions 
which  ordinarily  regulate  the  conduct  of  human  affairs 
would  under  the  circumstances  do,  or  doing  something 
which  a  reasonable  man  would  not  do  under  the  circum' 
stances.  In  other  words,  negligence  is  the  absence  of  care 
according  to  the  circumstances."  By  instruction  No.  8 
tlie  court  instructed  the  jury:  "Touching  subdivision  a 
of  the  first  paragraph  of  these  instrnctionB,  you  are  further 
instructed  that  it  was  the  duty  of  the  d(?fendant  company 
to  exercise  reasonable  care  to  adopt  and  jircmiulgate  rea- 
sonable rules  for  the  control  and  conduct  of  its  busincs^s 
in  all  cases,  in  case  its  business  had  become  sufficiently 
extensive  to  demand  tlieir  adoption  in  the  exercise  of  rea- 
sonable care  for  the  protection  of  its  employees.  In  this 
connection  you  are  further  instructed  to  determine  from 
all  the  evidence  in  this  case  whether  the  defendant's  rules 
with  respect  to  the  operation  and  control  of  its  engines 
and  trains,  including  its  switch  engines  in  the  Lincoln 
yards,  were  reasonably  sufficient  for  the  protection  of  its 
emydoyees  at  the  time  plaintiff's  intestate  sust^iined  his 
injuries."  Instruction  No.  10:  "You  are  instructs  that 
under  the  rules  of  the  company  the  light  engine,  which 
was  being  run  by  plaintiff's  intestate  as  an  extra,  was 
required  to  run  and  pass  through  the  Lincoln  yards  ^under 
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full  control.^  It  is  for  you  to  say  from  the  testimony 
what  the  term  'under  full  control'  means,  and  then  to 
apply  your  interpretation  to  the  rules  of  the  defendant 
company  in  which  the  term  is  used,  and  also  to  the  acts 
of  Otto  O.  Wright,  in  compliance  with  or  failure  to  com- 
plj'^  with  sudi  rules,  in  determining  whether  his  acts  were 
in  compliance  with  or  in  violation  of  defendant's  rules." 
Instruction  No.  11:  "If  you  find  from  the  evidence  that 
the  defendant  was  negligent  in  one  or  more  of  the  par- 
ticulars alleged,  and  as  set  out  in  the  first  paragraph  of 
these  instructions,  and  if  you  further  find  from  the  evi- 
dence that  such  negligence  proximately  contributed  to  the 
injury  of  plaintiflPs  intestate,  then  you  should  direct  your 
attention,  among  other  things,  to  the  defendant's  claim 
that  plaintiflf's  intestate  was  negligent,  and  also  that  he 
assumed  the  risks  of  his  employment."  The  gist  of  de- 
fendant's complaint  as  to  the  foregoing  instructions  is  that 
they  submitted  to  the  jury  the  reasonableness  and  suffi- 
ciency of  the  rules  governing  the  operation  of  the  switch 
engine  in  its  yards.  A  number  of  authorities  are  cited  by 
defendant  in  support  of  its  contention.  While  we  concede 
that  in  the  main  they  sustain  defendant's  point  that  the 
reasonableness  and,  in  some  cases,  the  sufficiency  of  the 
rules  are  questions  of  law  for  the  court,  and  not  for  the 
jury,  this  is  not  by  any  means  tlie  universal  rule. 

In  Southern  R,  Co,  v.  Craig.  113  Fed.  76,  the  syllabus 
holds:  "(1)  Plaintiflf's  intestate,  a  railroad  conductor  on 
an  extra  train,  had  orders  to  precede  a  delayed  regular 
train  into  defendant's  yards.  No  instructions  were  given 
to  look  out  for  any  other  train  on  entering  the  yards.  In- 
testate was  killed  in  a  collision  witli  a  switching  engine 
in  the  yards.  No  notice  of  the  approach  of  the  extra 
train  had  been  given  to  those  on  the  switch  engine.  (In 
this  case  the  switching  crew  had  full  notice  of  the  pres- 
ence of  1486  in  the  yard.)  The  company's  rules,  known 
to  intestate,  gave  the  right  of  way  to  switch  engines  in  the 
yards,  and  required  that  extra  trains  must  approach  and 
run  through  yard  limits  under  full  control.    The  evidence 
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as  to  whether  intestate's  train  was  under  full  control  was 
conflicting.  Tlie  night  of  the  accident  was  shown  to  have 
been  dark  and  foggy.  Held,  That,  notwithstanding  the 
rules  of  the  company,  it  was  the  duty  of  the  crew  of  the 
switching  engine  to  exercise  ordinary  care  in  avoiding 
collisions  witli  incoming  trains.  (2)  An  instruction  that 
the  crew  of  the  switching  engine  should  take  proper  pre- 
cautions against  collisions  with  incoming  trains,  the  char- 
acter of  such  precautions  to  be  determined  by  the  circum- 
st^inces  of  the  night,  the  heavy  fog,  and  the  difficulty  in 
hearing  and  seeing  signals,  was  correct.  (3)  The  questiini 
as  to  wliether  intestate  observed  the  rule  of  having  h!.*^ 
train  under  full  control  on  entering  the  yards  was  for  th( 
jury."  In  that  case  the  company  requested  the  following 
instruction :  "Under  the  rules  the  switcli  engine  had  the 
right  to  the  use  of  the  main  line,  protecting  itself  against 
only  regular  trains.  The  extra  was  required  to  proceed 
through  tlie  yard  under  full  control.  This  requirement 
applied,  not  only  to  the  speed  of  the  train,  but  to  such 
precautions  in  addition  as  the  dark  and  foggy  night  de- 
manded. The  switch  engine  having  the  right  of  way  over 
tlie  extra,  it  was  the  duty  of  the  other  to  be  on  the  lookout 
for  the  switch  engine,  and  to  take  such  precautions  as  the 
situation  demanded  to  prevent  a  collision."  The  trial 
court  modified  the  instruction  by  adding:  "Yes;  but  it 
did  not  relieve  the  switching  engine  from  the  exercise  of 
ordinary  care  in  avoiding  collisions  with  trains  entering 
the  yard."  The  defendant  requested  this  instruction : 
"The  rules  of  the  company  do  not  require  notice  of  the 
movements  of  extra  trains  to  be  given  to  the  crew  of  a 
switcli  engine  working  witliin  the  yard  limits,  and  it  is  not 
neglif^ence  on  the  part  of  the  defendant  not  to  have  given 
such  notice,"  which  the  trial  court  modified  by  adding, 
"Rut  the  crew  of  the  switching  engine  should  take  all 
proper  precautions  against  collisions  with  trains  entering 
the  yard,  the  character  of  these  precautions  to  be  deter- 
mined by  the  circumstances  of  the  night,  the  heavy  fog, 
and  the  difficulty  in  hearing  and  seeing  signals."    In  th(» 
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opinion  the  court  say  (p.  79) :  "We  find  no  error  in  the 
modifications  made  by  the  court  in  giving  the  instructions 
requested.  After  giving  the  fii-st  instruction  requested, 
the  court  simply  said,  in  substance,  that  it  was  the  duty 
of  the  switching  engine  to  exercise  ordinary  care  in  avoid- 
ing collisions  with  trains  entering  the  yard.  We  cannot 
conceive  of  any  circumstances  under  which  the  operators 
of  a  railroad  train  are  relieved  from  the  use  of  ordinary 
care  to  prevent  collisions  with  other  trains.  This  is  a 
duty  that  devolves  upon  those  running  and  operating 
trains  at  all  times.  What  constitutes  ordinary  care  de- 
pends upon  the  relationship  of  the  parties  and  the  circum- 
stances under  which  they  act,  and  what  would  be  ordinary 
care  or  common  prudence  under  certain  conditions  would 
not  be  under  others."  The  judgment  of  the  trial  court  wa^ 
affirmed. 

We  think  this  reasoning  is  eminently  sound,  and  its 
application  to  the  switching  crew  in  charge  of  1220  is 
apparent.  They  knew  the  extra  was  in  the  yard.  They 
had  been  expressly  notified  of  that  fact.  They  knew  that 
when  the  extra  moved  farther  through  the  yards  it  would 
be  running  on  the  main  track,  and  for  them  to  run  their 
engine  upon  the  main  track,  around  the  curve  and  through 
the  cut  at  the  rate  of  speed  at  which  they  were  unques- 
tionably running  was  a  reckless  disregard  of  the  lives  of 
those  upon  the  engine  of  the  extra.  That  they  knew  that 
they  were  liable  to  meet  the  extra  is  shown  by  what  Switch- 
man McKinstry  said  when  he  saw  1486  coming.  His  lan- 
guage was:  "Get  off;  here  comes  that  extra.  *  *  *  Q.  Let 
me  refresh  your  memory;  did  you  say,  There  she  is'?  Did 
you  use  that  language?  A.  I  don't  know  whether  I  did  or 
not.  Q.  How?  A.  I  don't  know  whether  I  did  or  not; 
I  just  told  them  to  get  off,  There  comes  the  extra.' "  A 
rule  that  a  switch  engine  may  run  through  the  yards,  on 
the  main  line,  not  under  control,  but  at  a  high  rate  of 
speed,  when  its  crew  all  know  that  there  is  an  "extra"  on 
the  main  line  passing  through  the  yards,  would  be  a 
barbarous  rule;  and,  if  the  rules  of  a  railway  company 
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permit  such  a  practice,  it  should  be  held  liable  for  in- 
juries to  employees  on  the  extra  who  are  injured  while 
such  exti'a  is  being  operated  in  compliance  with  the  rules 
of  the  company,  viz.,  under  full  control.  If  the  reason- 
ableness of  a  rule  is  for  the  court,  ajid  not  for  the  jury, 
the  court  should  in  such  a  case  instruct  the  jury  that 
such  a  rule  is  unreasonable.  Submitting  the  question  to 
the  jury  in  such  a  case  could  not,  therefore,  prejudice 
defendant. 

Directly  upon  the  question  of  submitting  to  the  jury 
the  sufficiency  of  the  company's  rules,  Texas  d  P.  R.  Co. 
V.  Cumpston,  40  S.  W.  546  (15  Tex.  Civ.  App.  493),  is  an 
instructive  case.  The  fourth  paragraph  of  the  syllabus 
holds:  "In  an  action  for  negligence  of  an  employer  in 
failing  to  provide  rules,  whereby  an  employee  was  killed, 
plaintiff  need  not  allege  or  prove  exacUy  what  rules 
should  have  been  made." 

Mr.  Labatt  in  his  work  on  Master  and  Servant,  vol.  1 
(od.  1904),  sec.  228,  in  discussing  the  question  of  reason- 
ableness, says:  "Wliether  the  reasonableness  of  a  rule  is 
a  question  for  the  court  or  the  jury  is  one  as  to  which 
there  is  mucli  apparent  conflict  between  the  authorities. 
One  theory  is  that  this  question  is  always  for  the  court; 
the  reason  assigned  for  this  view  being  tliat  it  would  other- 
wise be  impossible  to  secure  a  uniformity  of  view,  or  to 
insure  that  a  rule  pronounced  reasonable  in  one  case  by  a 
jury  might  not  be  pronounced  unreasonable  by  another 
jury  in  a  subsequent  case.  Another  view  is  that  the  ques- 
tion is  primarily  one  for  the  jury.  Some  courts  have  enun- 
ciated an  intermediate  doctrine  which  seems  to  be  more 
in  harmony  with  general  principles,  viz.,  that  the  reason- 
ableness of  a  rule  is  a  mixed  question  of  law  and  fact, 
except  in  plain  cases."  The  author  cites  numerous  au- 
thorities in  support  of  all  three  of  the  theories. 

In  Creic  r.  St.  Lcnns,  K,  d  N.  W.  R.  Co,,  20  Fed.  87,  it 
is  held  in  the  syllabus:  "It  is  negligence  on  the  part  of 
railroad  companies  to  fail  to  adopt  such  rulcja  and  regu- 
lations as  are  proper  and  necessary  for  the  protection  of 
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the  safety  of  its  employees."  The  trial  court  charged  the 
jury:  "I  say  generally  that  the  railway  company  has  a 
right,  and  it  is  ite  duty,  to  make  rules  for  the  protection 
of  the  safety  of  its  employees,  and  such  rules  its  employees 
are  bound  to  regard  and  obey.  But  under  the  form  of 
making  rules,  of  course,  a  railroad  company  cannot  ex- 
empt itself  from  negligence.  Its  rules  must  be  such  as 
tend  to  the  protection  of  the  lives  of  its  employees.  With 
this  general  statement  in  regard  to  the  rules,  you  may 
take  and  consider  them."  The  jury  found  for  the  plain- 
tiff, and  in  an  opinion  by  Brewer,  J.,  the  verdict  was 
sustained,  and  the  motion  for  a  new  trial  was  overruled. 

In  Merrill  v.  Oregon  Shart  Line  R.  Co.,  29  Utah,  264, 
the  syllabus  holds:  "(1)  A  master  is  under  a  primary 
and  nondelegable  duty  to  use  ordinary  care  not  only  to 
promulgate,  but  also  to  enforce,  reasonable  rules  and  reg- 
ulations for  the  safety  of  his  servants,  when  the  nature  of 
the  work  requires  it,  and  this  duty  is  not  performed 
merely  by  promulgating  the  rules,  and  using  ordinary 
care  in  selecting  men  to  enforce  them.  (2)  The  fact  that 
the  negligence  of  a  fellow  servant  concurs  with  the  negli- 
gence of  the  master  in  causing  injury  to  a  servant  does 
not  exempt  tlie  master  from  liability  for  his  negligence." 
In  the  opinion  (p.  279)  it  is  said:  "We  think  the  evidence 
on  behalf  of  respondents  was  quite  sufficient  to  submit  to 
the  jury  the  question  as  to  whetlier  appellant  used  ordi- 
nary care,  not  so  much,  probably,  in  estal)lisliing  and  pro- 
mulgating rules  and  regulations,  but  particularly  in  using 
ordinary  care  to  enforce  them.  ♦  ♦  •  The  truth  and 
the  weight  of  this  testimony  were  for  the  jury,  which,  if 
believed  by  them,  was  sufficient  to  find  that  ordinary  cnre 
had  not  been  used  by  the  appellant  in  either  establishing 
or  in  enforcing  rules  and  regulations  for  the  safety  of  its 
servants." 

In  Murphy  \\  Hughes,  40  Atl.  187  (1  Pennewill  (Del.) 
250),  it  is  held:  "The  question  as  to  whether  an  em- 
ployer has  made  proper  rules  for  the  government  of  his 
employees  is  for  the  jury."    In  the  opinion  it  is  said  (p. 
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188) :  "It  is,  however,  always  a  question  for  the  jury  to 
determine  whether  such  rules  are  suflScient  for  the  pur- 
I)ose." 

In  Devoe  v.  New  York  C.  d  H.  R.  R.  Co.,  66  N.  E.  568 
(174  N.  Y.  1),  the  first  paragraph  of  the  syllabus  reads: 
"Car  inspectors,  employed  at  a  station  at  which  there  were 
many  tracks  and  switches  upon  which  a  large  number  of 
trains  passed  every  day,  were  required  to  inspect  each  car 
of  each  train  wliile  it  was  at  the  station,  at  which  time 
there  was  much  switching  and  moving  of  cars.  Several 
inspectors  had  been  injured  in  the  performance  of  such 
duties,  and  many  complaints  had  been  made  as  to  the 
dangerous  character  of  the  work.  There  was  but  one 
printed  rule  on  the  subject,  which  had  never  been  enforced. 
field,  in  an  action  for  the  death  of  a  car  insix^ctor  killed 
by  the  backing  up  of  a  train  against  the  train  under  which 
he  was  working,  that  it  was  for  the  jury  whether  a  parol 
rule,  claimed  to  have  been  made  by  the  foreman  of  the 
car  department,  without  instructions  from  any  one,  was 
in  use,  and  was  sufficient,  and  properly  promulgated 
under  the  facts.'' 

In  Lake  Fihorc  &  M.  8.  R.  Go.  v.  Murphy,  50  Ohio  St 
135,  it  is  held :  "It  is  the  duty  of  a  railway  company  to 
afford  reasonable  protection  to  its  employees  against 
dangers  incident  to  their  work.  Raihoay  v.  Lavalley,  36 
Ohio  St.  221,  approved  and  followed.  And  if,  under  the 
circumstances  of  this  case,  a  rule  providing  for  warning 
was  necessary,  and  by  the  exercise  of  reasonable  care  on 
the  part  of  the  company  that  necessity  could  have  been 
foreseen,  it  was  the  duty  of  the  company  to  prescribe  such 
rule.  Whether  it  ought  to  have  so  provided  or  not  was  a 
question  for  the  jury." 

In  Ahel  v.  Delaware  d  Hudson  Canal  Co.,  9  N.  E.  325 
(103  N.  Y.  581),  it  is  held:  "In  an  action  against  a  rail- 
road company  for  damages  for  the  death  of  an  employee, 
a  repairman,  which  occurred  while  he  was  engaged  in 
rejmiring  defendant's  cars  standing  upon  a  side-track, 
whicli  were  run  into  by  one  of  defendant's  engines,  it  is 
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for  the  jury  to  say  whether  or  not  defendant's  rules  pro- 
viding for  the  safety  of  repairmen  so  employed  are  ade- 
quate for  that  purpose,  and  the  court  errs  in  ruling,  as 
matter  of  law,  that  they  are  sufficient."  In  closing  the 
opinion  the  court  say  (p.  326) :  "We  do  not  perceive  how 
it  was  possible  to  say,  as  matter  of  law,  that  the  rules 
of  the  defendant  were  proper  and  sufficient  for  the  pro- 
tection of  its  repairmen,  and  that  it  should  not  have  taken 
greater  precautions,  by  rules  or  otherwise,  for  tlieir  safety. 
We  think  the  facts  should  have  been  submitted  to  the 
jury,  and  that  the  nonsuit  was  improper."  A  judgment 
of  reversal,  therefore,  foUow'ed. 

In  Chicago^  R,  c6  Q.  R.  Go.  v,  McLallen,  Aclm'r,  84  111. 
109,  the  fourth  paragraph  of  the  syllabus  holds :  "A  rail- 
way corporation  has  the  lawful  right  to  make  reasonable 
rules  for  the  conduct  of  its  employees,  and  also  for  the 
conduct  of  passengers.  Whether  any  given  rule  be  rea- 
sonable, and  therefore  within  the  power  of  the  corpora- 
tion, or  wiiether  it  be  unreasonable,  and  therefore  ultra 
vireSy  is  a  question  of  law  for  the  court;  but  whether  such 
rules  are  adequate  for  the  safety  of  otliei's,  and  the  man- 
agement of  the  trains,  is  a  question  of  fact  for  the  jury." 
In  that  case  the  decedent  was  a  conductor  in  cliarge  of 
an  extra  train,  commonly  called  a  "wild  train."  Plain- 
tiff recovered  a  verdict  and  judgment  for  |4,500,  which 
w^aa  affirmed.  In  the  light  of  the  authorities  above  cited, 
to  which  others  might  be  added,  defendant's  second  as- 
signment must  be  decided  adversely  to  it. 

The  third  assignment  is  that  the  court  erred  in  sub- 
mitting to  the  jury  subdivison  6  of  instruction  1,  viz. : 
"In  the  failure  to  give  said  Wright  timely  warning  by 
bell  or  wliistle  of  the  approach  of  said  switch  engine."  The 
language  above  referred  to  was  used  by  the  court  simply 
in  stating  the  issues  to  the  jury.  Defendant  has  not 
called  our  attention  to  any  other  instruction  where  that 
language  is  used. 

The  fourth  assignment  is  that  the  court  erred  in  sub- 
mitting to  the  jury  the  question  wliether  defendant's  em- 
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ployees  upon  the  switch  engine,  as  soon  as  they  discovered 
the  engine  of  plaintiff's  intestate,  jumped  from  their  en- 
gine without  reversing  the  same  and  without  trying  to 
stop.  Counsel  say  this  question  should  nut  have  bei^n 
submitted  to  the  jury,  for  the  reason  that  the  undisputed 
testimony  in  this  record  of  the  witucHses  introduced  liy 
both  plaintiff  and  defendant  is  that^  at  the  very  fli^st 
moment  the  presence  of  1486  was  known,  the  engineer 
applied  all  the  apparatus  on  the  engine  to  stop  it^  and 
actually  did  stop  it  in  a  very  short  distance.  The  trouble 
with  this  contention  is  that  the  undisputed  evidence  does 
not  show,  -absolutely,  that  the  engineer  applied  all  the 
apparatus  on  tlie  engine  to  stop  it;  but,  insteiid  of  show- 
ing that  he  actually  did  stop  it,  the  evidence  shows  that 
it  had  not  stopped  when  the  collision  .occurred.  This^ 
question  was  properly  submitted  to  tlie  jury. 

The  fifth  nssignment  is  that  the  court  erred  in  submit- 
ting to  the  jury  the  question  as  to  whether  defendant  was 
guilty  of  negligence  in  running  the  switch  engine  around 
a  curve  at  a  negligent  and  dangerous  riile  of  speed  with- 
out having  the  same  under  control.  Wluit  we  have  said 
under  the  first  assignment  disposes  of  this  adversely  to 
defendant. 

The  sixth  assignment  is  that  the  court  erred  in  giving 
instruction  No.  10.  This  instruction  has  already  been  set 
out  and  disposed  of  under  the  second  asRignment. 

The  seventli  assignment  is  that  the  court  erred  in  giv- 
ing instruction  No.  13:  "As  to  the  di^fense  of  ccjiitrilui- 
tory  negligence,  and  also  as  to  the  defense  of  assumiition 
of  risks,  the  burden  of  proof  is  upon  the  defendant  to  es- 
tablish botli  ()f  said  defenses  by  a  iu'e])ondtTance  of  the 
evidence,  as  those  terms  have  been  lir^reinhefore  defined/' 
There  was  no  error  in  this  instruction.  Orimtn  i\  Omaha 
E,  L.  cG  P.  Co.,  79  Neb.  395;  Doird  v,  NeiP  York,  0.  d  W. 
R,  Co,,  370  N.  Y.  459;  Arenschield  t\  Chicago,  R.  /,  .i€  P, 
R.  Co.,  128  Ta.  677;  Maoe  v,  Bocdher  rf  Co.,  12T  la.  721. 

The  eighth  assignment  is  that  phtintiff's  intestate  was 
guilty  of  gross  negligence.    We  spend  no  time  in  discuss- 
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ing  this  assignment  as  there  is  an  entire  absence  of  evi- 
dence to  show  any  negligence  on  the  part  of  plaintiff\s 
intestate. 

The  ninth  assignment  is  the  legal  sufficiency  of  the  evi- 
dence for  the  court.  In  discussing  this  assignment,  coun- 
sel say  that  in  the  trial  court  counsel  for  plaintifif  relied 
on  the  Nebraska  Employers'  Liability  Act  (Comp.  St. 
1911,  ch.  21,  sees.  3-5),  which  modifies  the  defense  of  con- 
tributory negligence.  What  we  have  said  in  answer  to  the 
eighth  assignment  is  a  sufficient  answer  to  this.  There 
was  no  contributory  negligence  on  the  part  of  plaintiff's 
intestate.    This  also  disposes  of  the  tenth  assignment. 

The  eleventh  assignment  is  that  the  verdict  was  the 
result  of  passion  and  prejudice,  and  is  excessive.  The 
evidence  shows  that  the  decedent  was  a  man  of  good 
health,  32  years  of  age;  that  he  was  earning  from  $125 
to  fl50  a  month;  that  his  expectancy,  according  to  the 
Carlisle  table,  would  be  32  years.  We  cannot  say  that 
f  15,000  is  an  excessive  judgment  for  the  death  of  a  man 
under  these  circumstances. 

The  twelfth  assignment  is  that  the  decedent  assumed 
risk  of  collision  with  switch  engines.  We  think  counsel 
for  the  plaintiff  answer  this  contention  in  plaintiff's  brief, 
where  it  is  said:  "Engineer  Wright  assumed  the  risks 
ordinarily  incident  to  the  business  he  was  engaged  in,  but 
he  did  not  assume  any  negligence  of  the  defendant,  and 
certainly  did  not  assume  the  reckless  conduct  of  the  switch 
engine  on  this  particular  day." 

The  thirteenth  assignment  is  that  the  court  erred  in 
submitting  the  case  under  the  Employers'  Liability  Act. 
The  contention  under  this  assignment  is  that  engine  1486 
was  on  its  way  from  Fairbury  to  Council  Bluffs,  Iowa, 
and  hence  Wright  "was  engaged  in  interstate  commerce." 
It  is  probably  true  that,  if  Mr.  Wright  was  engaged  in 
interstate  commerce  at  the  time  he  was  killed,  the  remedy 
would  be  under  the  federal  act  exclusively,  but  the 
trouble  with  this  contention  is,  neither  Mr.  Wright  nor 
engine  1486  was  at  the  time  engaged  in  interstate  com- 
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inerce.  His  order  was  to  take  this  engine  from  Fairlniry, 
in  Nebraska,  to  Albri^lit,  in  Nebraska.  He  was  ninuiiiiu 
the  engine  without  cars  or  train  of  any  sort.  The  engiDt\ 
so  far  as  we  can  gatlier  from  the  record,  wim  dt*fwttve, 
and  was  on  its  way  to  the  car  sliops  for  repairs.  In  Chi- 
cago d  N.  W.  H.  Co.  V.  Vniied  States,  1(;8  Fed.  23fi,  the 
circuit  court  of  appeals  for  this  circuit  held :  "The  neces- 
sary movement  of  a  defective  empty  car  alone,  for  pur- 
pose of  repair  only,  and  not  in  connection  with  any  cars 
commercially  used,  does  not  subject  the  carrier  to  tlie 
penalties  of  the  acts."  A  similar  holding  was  made  by 
the  same  court  in  United  States  v.  Rio  Gnindc  TF.  R. 
Co.^  174  Fed.  399.  The  same  rule  will,  of  cmirso,  apply  to 
an  engine. 

We  have  given  this  case  very  careful  considi?ration. 
We  have  examined  the  record  with  great  Ccire.  and  arr 
unable  to  find  in  it  any  prejudicial  error.  The  jutlguieiit 
of  the  district  court  is  therefore 

AFFIRMED/ 

Hamer.  J.,  dissenting. 

1.  Wliether  the  defendant  railway  company  formulated 
and  promulgated  any  written  or  printed  rule  regulating 
the  rate  of  speed  that  its  switch  engines  might  be  run  in 
the  yards  at  Lincoln  does  not  present  any  question  of 
negligence  for  the  jury  to  consider,  unless  in  this  particu- 
lar case  this  part  of  the  track  run  over  was  so  run  over 
by  the  switch  engine  at  an  unreasonable  rate  of  speed, 
considering  all  the  circumstances,  and  especially  that  this 
part  of  the  yards  was  in  a  cut  in  a  curve  of  the  rond,  and 
so  might  have  imperiled  the  safety  of  plaintiflf's  decedent. 
As  the  jury  were  not  so  told,  and  were  not  prtqwrly  in 
structed  touching  the  question,  I  am  under  tlie  impres- 
sion that  there  is  prejudicial  error  in  the  proceeding  and 
in  the  instructions  given,  as  also  in  the  third  pnragniith 
of  the  syllabus  of  the  majority  opinion.  Whether  the  rail 
road  company  did  or  did  not  lay  down  a  rule  for  the  guid 
ance  of  its  employees  concerning  the  rate  of  speed  at 


i' 


Vol.  94]  SEPTEMBER  TERM,  1913.  335 


Wright  V.  Chicago,  R.  I.  &  P.  R.  Co. 


which  the  switch  engine  should  be  run  in  the  yards  is 
immaterial,  unless  it  is  shown  by  the  evidence  that  the 
switch  engine  was  run  too  fast  and  had  such  aji  unrea- 
sonable rate  of  speed  as  to  endanger  the  safety  of  the 
decedent.  The  third  paragraph  of  the  syllabus  is  objec- 
tionable. 

2.  It  must  be  all  a  matter  of  speculation,  in  the  ab- 
sence of  any  rule,  that  if  a  reasonable  rule  had  been  made 
by  the  railroad  company  touching  the  running  of  the 
switch  engine  in  its  yards  it  would  have  controlled,  or 
even  influenced,  the  conduct  of  the  crew  in  running  such 
switch  engine.  For  this  reason,  the  theory  of  the  opinion 
seems  to  be  wrong. 

3.  By  instruction  No.  8  the  court  instructed  the  jury: 
"Touching  subdivision  a  of  the  first  pai^agraph  of  these 
instructions,  you  are  further  instructed  that  it  was  the 
duty  of  the  defendant  company  to  exercise  reasonable 
care  to  adopt  and  promulgate  reasonable  rules  for  the 
control  and  conduct  of  its  business  in  all  cases,  in  case 
its  business  had  become  sufficiently  extensive  to  demand 
their  adoption  in  the  exercise  of  re<asonable  care  for  the 
protection  of  its  employees.  In  this  connection  you  are 
further  instructed  to  determine  from  all  the  evidence  iri 
this  case  whether  the  defendant's  rules  with  respect  to  the 
operation  and  control  of  its  engines  and  trains,  including 
its  switch  engines  in  the  Lincoln  yards,  were  reasonably 
sufficient  for  the  protection  of  its  employees  at  the  time 
plaintiflPs  intestate  sustained  his  injuries."  The  effect 
of  this  instruction  would  seem  to  be  to  turn  the  jury  loose 
in  the  field  of  speculation  as  to  whether  the  railroad  com- 
pany might  not  have  improved. its  rules  touching  the  pro- 
tection of  its  employees,  and  if  for  any  reason  it  had  not 
done  so,  that  it  is  liable  in  this  case.  The  trouble  with 
this  sort  of  thing  is  that  the  attention  of  the  jury  is  not 
called  to  any  specific  thing  which  may  have  contributed 
to  the  death  of  plaintiff's  decedent. 

It  is  well  said  in  the  majority  opinion :  "A  rule  that  a 
switch  engine  may  run  through  the  yards,  on  the  main 
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line,  not  under  contral,  Imt  at  a  high  rate  of  speed,  when 
its  crew  all  know  that  tliore  is  an  ^extra'  on  the  main  line 
passin<i:  through  the  yards,  would  be  a  barbarous  rule; 
and,  if  tlie  rules  of  a  railway  company  permit  such  a  prac- 
tice, it  slionld  be  held  liable  for  injuries  to  employees  on 
the  extra  who  are  injured  while  such  extra  is  being  op- 
erated in  compliance  with  the  rules  of  the  company,  viz., 
under  full  control.  If  the  unreasonableness  of  a  rule  is 
for  tlie  court,  and  not  for  the  jury,  the  court  should  in 
such  a  case  instruct  the  jui^y  that  such  a  rule  is  unreason- 
able." I  api)r(^liend  that  the  railway  company  may  make 
no  rule  whicli  wonM  relieve  the  crew  of  the  switching 
engine  from  exercising  ordinary  care  and  common  pru- 
dence to  avoid  a  collisicm,  but  the  language  used  in  the 
instruction  quoted  is  of  a  most  general  character.  That 
turns  over  to  the  jury  the  question  of  determining  whether 
a  b(»tter  set  of  rules  might  not  have  been  constructed,  and, 
if  so,  then  tlie  inference  is  that  it  is  the  duty  of  the  jury 
to  find  that  the  defendant  is  liable.  I  do  not  think  that 
this  can  be  the  law.  If  the  jury  is  turned  loose  and  told 
that  it  may  occupy  as  wide  a  province  as  it  likes,  it  will 
be  almost  sure  to  find  that  other  and  better  rules  might 
have  been  made.  AVh(^n  it  is  remembered  that  jurors  are 
not  sptM-ially  instructed  along  the  line  of  operating  rail- 
ways and  foninilating  rules  for  thetr  management,  it 
must  be  seen  tliat  the  instruction  is  an  invitation  to  pur- 
sue any  th(M)rv  Avhich  may  present  itself  to  the  imagi- 
natiA'e  mind  of  tlie  juror. 

The  first  case  rite d  in  the  majority  opinion  is  that  of  an 
infiTior  court.  The  Texas  case  cited  does  not  seem  to  be 
clearly  in  point.  The  othcT  cases  cited  do  not  seem  as 
broad  as  the  instruction  in  the  instant  case. 

4.  Instruction  No.  9,  requested  by  the  defendant,  reads: 
'*You  are  further  instructed  that  the  defendant  was  not 
requinni  to  insure  its  locomotive  engineers  from  collisions 
with  switch  engines  or  other  like  accidents  resulting  from 
the  manngein(M\t  of  trains;  that  defendant's  duty  to  the 
emphnees  was  only  to  use  reasonable  eare  and  diligence 
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.  in  the  management  and  operation  of  its  switch  engines, 
and  nnless  you  find  that  the  defendant,  or  its  agents  and 
employees,  failed  to  use  reasonable  care  and  diligence  in 
the  management  of  its  switch  engine,  and  as  a  conse- 
quence thereof  plaintiff's  intestate  was  injured,  you  can- 
not find  for  plaintiffs."  I  think  the  above  instruction 
requested  by  the  defendant  should  have  been  given. 

5.  It  was  according  to  the  theory  of  the  defendant's  case 
that  the  plaintiff's  intestate  was  running  his  engine  at  a 
rate  of  speed  so  great  as  not  to  be  under  full  control,  and 
that  this  was  the  proximate  cause  of  the  injury.  Touching 
this  matter,  the  defendant  requested  the  giving  of  an  in- 
struction as  follows:  "Instruction  No.  13.  You  are  in- 
structed that  the  company  has  promulgated  and  published 
rules  governing  the  operation  of  locomotive  engines  and 
trains  in  the  Lincoln  yards;  and  that,  under  said  rules, 
Otto  O.  Wright  was  bound  to  run  his  engine  through  the 
Lincoln  yards  under  full  control.  You  are  instructed  that 
an  employee,  if  within  his  power  so  to  do,  is  bound  to  obey 
all  of  the  reasonable  rules  and  instructions  of  his  em- 
ployer with  reference  to  the  conduct  of  his  business,  and 
if  you  find  from  the  evidence  that  at  or  immediately  be- 
fore the  accident,  when  the  engines  first  came  in  sight  of 
each  other,  the  said  Otto  O.  Wright  was  running  his 
engine  at  a  rate  of  speed  so  as  not  to  be  under  full  control, 
and  that  this  was  the  proximate  cause  of  the  injury,  then 
you  are  instructed  that  plaintiffs  cannot  recover."  I 
think  it  should  have  been  given. 

For  the  foregoing  reasons,  I  dissent  from  the  majority 
opinion. 
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August  Henkel,  appellee,  v.  William  Boudreau  bt  al., 

appellants. 

Filed  Septebcbeb  26,  1913.    No.  17»242. 

1.  Judgment:    Formeb  Adjttdication :    Dismissal.     Where,' in  a  peti- 

tion on  the  commencement  of  an  action,  several  persons  are 
named  as  plaintilTs,  and  before  issue  is  joined  by  answer  leave  is 
given  to  file  an  amended  petition,  and  the  name  of  one  of  the 
plaintiffs  is,  without  any  order  of  the  court,  dropped  from  said 
amended  petition  when  filed,  and  the  items  set  forth  in  the  orig- 
inal petition,  for  which  the  plaintiff,  so  dropped,  alone  could 
recover,  are  also  dropped  from  the  amended  petition,  and  there- 
after defendants  answer  the  amended  petition,  and  plaintiff 
replies  to  such  answers,  and  the  case  proceeds  to  trial  upon  tho 
issues  so  joined,  and  no  claim  or  demand  of  the  plaintiff,  r- 
dropped  from  the  amended  petition,  is  adjudicated  upon  such 
trial,  such  action  cannot  be  urged  as  a  bar  to  plaintiff's  right  to 
maintain  a  separate  action  in  his  own  name,  based  upon  his 
individual  cause  of  action. 

2.  Appeal:  Review.    Where  the  record  upon  which  a  case  is  submitted 

to  this  court  contains  no  motion  for  a  new  trial,  the  only  question 
which  will  be  considered  will  be  the  sufficiency  of  the  pleadings 
to  sustain  the  judgment. 

3.  Intoxicating  Liquors:   Action  for  Damages:    StrrFiciENCY  of  Peti- 

tion. Upon  the  authority  of  Buckmaater  v.  McElroy,  20  Neb.  557, 
the  petition  in  this  case  is  held  to  state  a  cause  of  action  and  to 
be  sufficient  to  sustain  the  judgment. 

Appeal  from  the  district  court  for  Franklin  county: 
Harry  S.  Dungan,  Judge.    Affirmed. 

L,  H.  Blackledge  and  A.  H.  Byrum^  for  appellants. 
Jf.  A.  Hartigan  and  W.  H.  Miller,  contra, 

Fawcett,  J. 

The  substance  of  the  petition  is  that  on  January  14, 
1908,  plaintiff,  then  a  man  48  years  of  age,  by  occui)ation 
a  farmer,  was  in  good  health  and  successful  in  his  occupa- 
tion and  business,  from  which  he  received  annually  the 
sum  of  $1,000  and  upwards ;  that  the  defendants  William 
Boudreau  and  Leonel  Boudreau  were  then  engaged  in  the 
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licensed  sale  of  intoxicating  liquors;  that  the  defendant 
United  States  Fidelity  &  Guaranty  Company  is  a  bond 
and  surety  company;  that  for  the  purpose  of  securing 
iit:ense?4  for  engaging  in  said  liquor  business  the  company 
executed  its  bonds  for  said  defendants;  that  on  the  date 
named,  and  for  more  than  a  year  prior  thereto,  the  de- 
fendant j<  were  engaged  in  the  sale  of  liquors,  were  well 
and  intiniately  acquainted  with  plaintiff,  and  during  said 
time  they  gave  and  supplied  plaintiff  with  intoxicating 
liquors  in  quantities  and  amounts,  and  continuously  from 
tinne  to  time  and  so  frequently  and  often  that  plaintiff 
became  an  habitual  and  confirmed  drunkard;  that  on  the 
date  named  plaintiff  purchased  and  received  from  the  de- 
fendants and  drank  the  liquors  so  purchased  until  he  be- 
ldame helplessly  intoxicated;  that  when  so  intoxicated  he 
atteinf)ted  to  drive  his  team  home;  that  by  reason  of  said 
iiitoxit-ation  caused  by  defendants  he  lost  control  of  his 
lifjrses  and  they  ran  away,  throwing  plaintiff  from  his 
wagon  and  so  injuring  him  that  it  was  necessary  to  ampu- 
tate his  right  arm  near  the  shoulder;  that  by  reason  of 
the  injury,  in  addition  to  his  confirmed  habits  and  dis- 
t^ane  so  fixed  upon  him  by  the  use  of  the  liquors  sold  and 
t^iven  to  him  by  the  defendants,  plaintiff  is  unfit  to  carry 
on  his  usual  occupation  of  a  farmer;  that  he  is  perma- 
nently and  effectually  crippled  for  life;  that  it  became 
necessary  for  plaintiff  to  employ  surgical  and  medical 
'Services  :md  to  pay  therefor  the  sum  of  ^350;  that  plain- 
tiff also  incurred  and  paid  out  large  sums  for  medicine, 
nursing  and  care  in  the  further  sum  of  ^350;  that  by 
reastm  of  the  injuries  aforesaid  he  is  permanently  crippled 
and  injured  for  life,  to  his  loss  and  damage  in  the  sum  of 
$15,000,  for  which  amount  he  prays  judgment. 

Due  Frank  Robbins  was  also  joined  as  a  defendant,  but 
by  direction  of  the  court  he  was  released  from  liability. 

The  defendants  answered  separatc^ly,  but  in  like  terms, 
in  which  answers  they  deny  all  allegations  not  admitted  to 
be  true;  allege  that  the  lu^tition  does  not  state  facts  suflfl- 
eient  to  constitute   a  cause  of  action;  that  any  injury 
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plaintiff  received  was  the  result  of  his  own  negligence; 
that  if  plaintiff  was  intoxicated  at  the  time  of  the  injury 
he  voluntarily,  by  his  own  desire  and  by  his  own  acts, 
became  in  such  condition,  and  not  by  the  desire,  request, 
influence  or  contribution  of  the  defendants.  The  answers 
further  allege  that  plaintifif,  his  wife,  Sophie  Henkel,  and 
five  children  recovered  judgment  in  March,  1909,  for  f4,000 
against  the  answering  defendants  for  the  aforesaid  in- 
juries, "which  action  is  now  pending  on  appeal  in  the 
supreme  court  of  Nebraska."  The  reply  is  a  general 
denial.  There  was  a  trial  to  the  court  and  a  jury.  Judg- 
ment was  entered  against  the  defendants  in  favor  of 
plaintiff  for  $1,500.    Defendants  appeal. 

The  defendants  insist  that  plaintiff  was  a  party  plain- 
tiff in  the  suit  by  Sophie  Henkel,  his  wife,  against  these 
defendants,  as  sot  out  in  their  answers,  and  that  what- 
ever claim  he  may  have  had  against  the  defendants  was 
finally  adjudicated  in  that  case.  This  contention  is  based 
upon  the  ground  that  plaintiff  never  was  dismissed  out 
of  that  case,  as  it  was  originally  commenced,  either  by 
order  of  the  court  or  by  any  action  of  record  of  plaintiff 
himself.  That  case  went  to  judgment,  and  was  appealed 
to  this  court,  where  the  judgment  was  aflflrmed.  Henld 
V.  Boudreau,  88  Neb.  784.  It  is  undisputed  that  when 
that  case  was  originally  commenced  the  plaintiffs  named 
in  the  title  to  the  case  were  Mrs.  Henkel,  the  five  children, 
by  Mrs.  Henkel  as  their  next  friend,  and  August  Henkel, 
plaintiff  in  this  case.  Defendants  assailed  the  i)etition 
upon  various  grounds,  and  leave  was  given  plaintiff  to 
file  an  amended  petition.  In  the  amended  petition  August 
Henkel's  name  was  dropped.  The  opening  paragraph  of 
the  amended  petition  recites:  "The  plaintiff  complains 
of  the  defendants  and  for  cause  of  action  shows  unto  the 
court  in  lier  own  right  and  as  well  as  the  next  friend  for 
lier  minor  children  as  follows,"  etc.  In  the  amended  peti- 
tion specific  items,  which  the  original  petition  counted  on 
in  favor  of  August  Henkel,  are  omitted.  TSTien  defendants 
answered  in  that  case,  they  answered  the  amended  peti- 
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tion,  and  not  the  original,  and  therefore  knew  at  the  time 
they  answered  that  August  Henkel  had  dropped  out  of 
the  case,  and  that  no  demand  was  being  made  for  any  re- 
covery for  him.  That  was  the  case  tried,  and  that  was 
the  case  presented  in  this  court.  The  opinion  by  our  then 
and  present  chief  justice  shows  that  no  claim  of  August 
Henkel  was  litigated  or  decided.  But,  counsel  say  Au- 
gust Henkel  was  in  the  original  case,  and  ask:  "If  so, 
how  and  when  did  he  make  his  exit?"  It  is  then  argued 
that  he  could  only  get  out  of  that  case  by  a  formal  dis- 
missal either  by  order  of  the  court  or  by  his  own  motion, 
and  cases  from  Kansas  are  cited  to  sustain  this  conten- 
tion. One  of  those  cases  is  suflBcient  to  refer  to.  In  Allen 
V.  Dodson,  39  Kan.  220,  the  first  paragraph  of  the  sylla- 
bus holds:  "An  action  cannot  be  dismissed  by  the  plain- 
tiff by  entry  to  that  effect  on  the  appearance  docket.  It 
is  in  the  nature  of  a  judgment,  and  requires  the  order  of 
the  court." 

In  Orimes  v.  Chamberlain,  27  Neb.  605,  this  court  held : 
"An  action  may  be  dismissed  without  prejudice  to  a  fu- 
ture action  by  a  plaintiff  before  the  final  submission  of 
the  case  to  the  jury  or  court  where  the  trial  is  to  the  court 
(sec.  430  of  the  civil  code) ;  and  such  dismissal  may  be 
made  at  the  option  of  the  plaintiff  without  leave  of  the 
court  It  is  a  right  specially  given  by  statute  which  the 
court  has  no  power  to  refuse." 

Under  the  authority  of  the  above  case,  August  Henkel 
had  a  perfect  right,  before  the  original  case  was  submitted, 
and  certainly  before  issue  had  been  joined,  to  dismiss  that 
case  90  far  as  he  was  concerned.  The  formal  way  would 
have  been  to  have  obtained  an  entry  on  the  docket  of  the 
court  showing  such  dismissal,  but,  the  case  having  sub- 
sequently been  tried  on  issues  joined  between  the  defend- 
ants and  the  remaining  plaintiffs,  the  irregularity,  if  it 
be  such,  cannot  now  be  urged.  An  examination  of  the  in- 
structions in  the  abstract  before  us  shows  that  the  trial 
court  carefuly  safeguarded  the  defendants  against  any 
possibility  of  allowing  plaintiff  to  recover  for  anything  for 
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which  his  wife  and  children  recovered  in  the  other  case. 
The  irregularity  was  therefore  without  prejudice,  and 
under  section  145  of  the  code  constitutes  no  ground  for 
reversal. 

This  case  was  filed  in  this  court  wiiile  the  abstract  law 
was  in  force,  and  was  submitted  upon  an  abstract  prepared 
by  defendants.  So  far  as  the  abstract  shows,  no  verdict 
was  ever  returned  by  the  jury.  The  abstract  does  not  in- 
form us  why  no  verdict  was  returned,  nor  does  it  set  out 
any  motion  for  a  new  trial.  All  that  it  states  is:  "Decem- 
ber 24,  1910,  separate  motions  for  new  trial  were  made  by 
Leonel  Boudreau  and  the  United  States  Fidelity  &  Guar- 
anty Company.  Motions  were  severally  overruled  and 
exception  taken,  and  judgment  was  rendered  by  the  court" 
In  this  condition  of  the  record,  all  that  we  can  consider  is 
the  sufficiency  of  the  pleadings  to  sustain  the  judgment. 

That  the  i)etiti()n  states  a  cause  of  action  is  the  settled 
law  of  this  state.  Buckmaster  v,  McElroy,  20  Neb.  557. 
This  opinion  is  v'*!:orously  assailed  by  counsel,  but  it  has 
been  frequently  referred  to  and  followed  in  subsequent 
decisions  by  this  court.  Counsel  say  that  the  case  has 
been  much  criticised  by  other  courts  and  text-writers,  and 
also  by  this  court.  It  is  true  the  decision,  tn  that  case  was 
criticised  in  a  dissenting  opinion  by  one  member  of  the 
court  at  the  time  it  was  decided.  The  subsequent  criti- 
cism by  this  court,  to  which  counsel  refei's,  is  evidently 
the  statement  by  Judge  Post  in  Curtin  v.  Atkinson,  36 
Neb.  110,  where  the  judge  says :  "And  in  Buckmaster  v, 
McElroy,  20  Neb.  557,  it  was  held  that  one  who  had  suf- 
fered injury  in  consequence  of  his  own  voluntary  intoxi- 
cation may  recover  on  the  bond  of  the  saloon-keeper  from 
whom  the  liquor  was  procured.  We  are  not  disposed  to 
recede  from  the  position  taken  in  previous  decisions,  not- 
withstanding the  last-named  case  has  been  the  subject  of 
no  little  criticism,  particularly  by  Mr.  Black  in  his  recent 
work  on  Intoxicating  Liquors,  sec.  291.  But  to  further 
extend  the  liability  of  the  saloon-keeper  would  be  a  pal- 
pable misconstruction  of  the  liquor  law  and  an  unmistak- 
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able  encroachment,  upon  the  powers  of  the  legislature." 
It  will  be  seen  from  this  quotation  that  this  court  has  de- 
liberately considered  the  criticisms  passed  upon  Buck- 
master  V.  McElroy^  yet,  notwithstanding  such  criticism, 
it  has  adhered  to  that  case.  Further  comment  upon  that 
point  IS  unnecessary. 

As  above  stated,  the  petition  states  a  cause  of  action. 
We  have  examined  the  instructions  given  by  the  court 
and  find  that  they  respond  to  the  issues  tendered  by  the 
pleadings.  There  is  notliing  before  us  to  show  that  the 
motion  for  a  new  trial,  which  counsel  say  was  filed,  chal- 
lenged the  correctness  of  any  of  the  instructions,  or  any 
of  the  rulings  of  the  court  during  the  trial,  or  the  suflS- 
ciency  of  the  evidence  to  sustain  the  verdict.  This  being 
true,  there  is  nothing  left  for  us  to  do  but  aflSrm  the 
judgment. 

Apfibmbd. 

Rose,  Sedgwick  and  Hambr,  JJ.,  not  sitting. 


Jessie  E.  Bolton,  appellee,  v.  Heney  Bolton, 
appellant. 

Filed  Septembeb  26,  1913.    No.  17,313. 

Divorce:  Extbeme  Cruelty:  Evidence.  Evidence  examined,  and  re- 
ferred to  in  the  opinion,  held  sufficient  to  entitle  plaintiff  to  a 
divorce  on  the  ground  of  extreme  cruelty. 

Appeal  from  the  district  court  for  Colfax  county :  Con- 
bad  HOLLENBECK,  JuixSE.  Affirmed  as  to  defendant's 
cross-petition,  and  reversed  as  to  plaintiff^s  petition^  and 
remanded,  with  directions, 

G.  J.  Phelps  and  George  W.  Wertz,  for  appellant 
W.  M,  Gain  and  M.  F.  Harrington,  contra. 
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Fawoett,  J. 

This  suit  was  instituted  by  plaintiff  in  the  district  court 
for  Colfax  county,  for  a  divorce  on  the  ground  of  extreme 
cruelty.  Defendant  answered,  denying  all  of  the  acts 
of  cruelty,  and  alleging  adultery  on  the  part  of  plaintiff, 
and  prayed  for  a  divorce  on  that  ground.  Plaintiff  then 
filed  an  amended  petition,  alleging  the  same  matters  set 
out  in  her  original  petition,  and  adding  other  and  more 
serious  acts  of  cruelty.  After  an  extended  trial,  in  which 
a  large  amount  of  testimony  was  taken,  the  district  court 
found  that  neither  the  acts  of  cruelty  charged  in  the  peti- 
tion nor  the  charge  of  adultery  set  out  in  defendant's 
answer  and  ci*oss-petition  had  been  sustained  by  suffi- 
cient evidence,  and  dismissed  both  the  petition  and  cross- 
petition.  Defendant  appeals,  and  plaintiff  prosecutes  n 
cross-appeal. 

It  would  serve  no  good  purpose  to  set  out  the  testimony 
offered  on  both  sides  of  this  unfortunate  case.  We  have 
examined  the  evidence  with  great  care,  and  have  reached 
the  conclusion  that  the  findings  and  judgment  of  the 
court  in  favor  of  plaintiff  as  to  defendant's  cross-peti- 
tion should  be  affirmed,  but  that  the  charge  of  cruelty 
contained  in  the  fifth  paragraph  of  plaintiff's  amended 
petition  is  sufficiently  sustained  to  entitle  her  to  a  divorce. 
We  are  the  more  ready  to  so  hold  because  we  think  that 
in  this  case  the  legitimate  ends  and  object  of  matrimony 
have  been  utterly  destroyed,  and  that  these  two  people 
can  never  again  live  together  as  husband  and  wife. 

The  amended  petition  alleges  that  defendant  is  the 
owner  of  a  quarter  section  of  land  in  Colfax  county  of  the 
value  of  $16,000,  a  stock  of  merchandise  in  the  city  of 
Schuyler  of  the  value  of  $15,000,  a  stock  of  merchandise 
in  the  village  of  Dodge  of  the  value  of  |5,000,  a  quarter 
section  of  land  in  Perkins  county  of  the  value  of  |7,000, 
and  bank  stock  of  the  value  of  |2.000— total  |45,000.  The 
defendant  in  his  answer  admits  the  ownership  and  value 
of  the  stock  of  merchandise  in  the  city  of  Schuyler,  but 
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alleges  that  he  is  indebted  therefor  in  the  sum  of  f 5,000; 
admits  the  ownership  and  value  of  the  Colfax  county 
land,  but  alleges  that  it  is  encumbered  in  the  sum  of 
18,000;  admits  the  ownership  of  the  Perkins  county  lajid, 
'but  denies  that  it  is  w^orth  $7,000,  and  alleges  that  its 
value  is  but  tlie  sum  of  f 3,200;  admits  the  ownership  of 
the  bank  stot^k,  but  denies  that  it  is  of  the  value  of  $2,000, 
and  alleges  that  it  is  of  the  value  of  only  |1,000,  and  is 
encumbered  in  the  sum  of  $500;  and  further  alleges  a 
general  indebtedness,  in  addition  to  the  items  above  enu- 
merated, of  |5,000.  No  proof  was  offered  by  either  party 
as  to  the  value  of  the  property  or  as  to  any  indebtedness 
thereon. 

Counsel  for  plaintiff  insist  that  in  this  state  of  the 
record  no  deductions  can  be  made  for  indebtedness;  that 
defendant  having  alleged  an  indebtedness,  but  having 
given  no  evidence  in  support  of  his  allegation,  "this  court 
must  find  conclusively  that  he  is  not  in  debt."  We  are 
inclined  to  agree  with  counsel  for  plaintiff  in  this  con- 
tention, but  it  is  unnecessary  to  determine  the  point,  for 
the  reason  that  the  allowance  of  alimony  is  a  question 
resting  largely  in  the  sound  discretion  of  the  court  award- 
ing the  same,  and  the  court  is  not  absolutely  bound  by  the 
exact  figures  showing  the  amount  of  the  husband's  prop- 
erty. The  parties  to  this  suit  had  only  been  married 
about  eight  years.  So  far  as  the  evidence  shows,  defend- 
ant had  accumulated  substantially  all  of  his  property  be- 
fore he  married  plaintiff.  She  is  not,  therefore,  entitled 
to  the  same  allowance  out  of  his  estate  as  she  would  be 
if  they  had  started  life  together  and  had  jointly  accumu- 
lated the  property.  Considering  all  of  the  allegations 
pro  and  con  as  to  the  value  of  the  property,  and  all  of  the 
facts  and  circumstances  shown  in  evidence,  and  consid- 
ering the  ages  of  the  parties,  we  think  an  allowance  of 
16,000  as  permanent  alimony  would  do  substantial  justice 
between  the  parties. 

The  judgment  of  the  district  court  is  therefore  aflBrmed 
a»  to  defendant's  cross-petition,  and  reversed  as  to  plain- 
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tiflf^s  petition,  and  the  cause  is  remanded  to  the  district 
court,  with  directions  to  enter  a  decree  granting  plaintiff 
a  divorce  on  the  gi'ound  of  extreme  cruelty,  and  awarding 
her  the  sum  of  $6,000  as  permanent  alimony;  defendant 
to  pay  all  costs. 

Judgment  aogordingly. 

Rose,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Lincoln  Realty  Company,  APPBLiiEB,  v.  Garden  City 
Land  &  Immigration  Company,  appellant. 

Filed  September  26,  1913.    No.  17,322. 

1.  Statute  of  Frauds:   Contract:    Modification.    Where  a  contract  is 

one  required  by  the  statute  to  be  in  writing,  there  must  be  a 
consideration  for  a  modification  by  waiving  some  of  its  require- 
ments, or  else  such  new  agreement  must  be  in  writing. 

2.  Brokers:     Commission:     When    Dub.      In    a    written    contract   of 

agency  for  the  sale  of  real  estate,  which  proyldes  that  the  agent's 
commission  shall  be  "due  and  payable  when  deal  is  closed,"  such 
commission  Is  due  and  payable  when  the  agent  has  brought  his 
principal  and  a  purchaser  together,  and  the  principal  and  pur- 
chaser have  fully  negotiated  and  agreed  upon  a  sale  and  pur- 
chase, and  have  entered  Into  an  executory  contract  for  the  per- 
formance of  such  agreement. 

3.  The  instructions  examined,  and  set  out  in  the  opinion,  held  free 

from  prejudicial  error. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

C.  Petrus  Peterson y  Albert  Hoskhison  and  B.  W.  Eos- 
kinson,  for  appellant. 

T.  J.  Doyle  and  Q.  L.  De  Lacy,  contra. 

Fawcbtt,  J. 

From  a  judgment  of  the  district  court  for  Lancaster 
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county,  in  favor  of  plaintiff  for  commissions  earned  in 
an  alleged  sale  of  lands  for  defendant,  defendant  appeals. 
The  petition  sets  out  the  following  contract:  "Lincoln, 
Neb.,  Nov.  13,  1909.  We  the  undesigned  agree  to  pay  the 
Lincoln  Realty  Co.,  of  Lincoln,  Neb.,  a  commission  of 
$3  per  acre  on  all  lands  sold  by  them,  said  commission 
to  be  based  on  our  regular  selling  terms,  one-half  cash  of 
said  purchase  price,  said  lands  owned  and  controlled  by 
us  in  Finney  and  Scott  counties,  Kansas,  said  commission 
due  and  payable  when  deal  is  closed.  Such  parties  to 
have  the  following  territory:  Lancaster,  Otoe,  Saunders, 
Seward,  Saline,  Gage  and  Jefferson  counties,  and  Cass 
county.  The  Garden  City  Land  &  Immigration  Co.,  by  H. 
J.  Wells.  H.  J.  Wells,  407  Commerce  Bldg.,  Kansas  City, 
Mo."— and  alleges  that  plaintiff  sold  320  acres  to  J.  D. 
Heugel,  160  acres  to  J.  O.  Greenawalt,  160  acres  to  H.  W. 
Strock,  and  400  acres  to  Clarence  Shumway,  "all  of  said 
lands  being  located  in  Scott  county,  Kansiis,  and  sold 
under  the  terms  and  conditions  of  the  contract;"  that 
there  is  due  plaintiff  a  balance  on  account  of  such  com- 
mission of  $2,040,  for  which  judgment  is  prayed,  with 
interest  from  ilarch  8,  1910.  For  answer  to  the  petition 
as  to  tlie  sale  to  Heugel,  defendant  alleges  that  the  sale 
was  in  part  a  trade  or  exchange,  in  which,  "in  part  pay- 
ment of  the  purchase  price,  there  was  conveyed  by  the 
purchaser  to  the  defendant  two  houses  and  lots  in  Lin- 
coln, Nebraska,  and  the  balance  of  the  purchase  price, 
f 3,600,  was  paid  by  the  purchaser  in  cash;"  that  it  was 
agreed  between  plaintiff  and  defendant  "at  the  time  of 
said  sale"  that  one  of  said  two  houses  and  lots  should 
become  the  property  of  the  defendant,  and  the  other  the 
property  of  the  plaintiff  and  one  Wells,  and  that  when 
the  last-mentioned  lot  should  be  sold  the  proc^eeds  of.  said 
sale  should  be  divided  equally  between  plaintiff  and  Wells, 
and  the  other  house  and  lot  remain  the  property  of  de- 
fendant; that  the  two  houses  represented  all  the  profit 
there  was  to  the  defendant  in  the  sale  of  the  land  to 
Heugel,  and  in  consideration  of  that  fact  it  was  agreed 
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that  plaintiff  sliould  accept  one  of  toe  said  Louses  and 
lots  in  full  of  its  conunission  for  the  sale  of  said  land 
and  for  the  services  rendered  by  said  Wells  in  making 
said  sale;  that,  after  the  sale  of  the  land  had  been  nego- 
tiated  and  the  terms  of  sale  agreed  upon,  plaintiff  »ent 
to  defendant  a  written  contract  to  be  signed  by  defend 
ant,  but  did  not  then  disclose  that  plaintiff  had  received 
$200  on  account  of  the  purchase  price^  and  tliat  at  tbe 
time  defendant  signed  the  contract  it  did  not  know  of 
such  payment  to  plaintiff;  that  defendant  signed  the  con- 
tract, and  its  president  took  the  same  to  Linculu  to  close 
up  the  deal,  and  tliere,  in  the  presence  of  the  purchaser, 
the  president  of  defendant  stated  that  the  amount  of  cash 
to  be  paid  was  $3,600,  wliereupon  Heugel  .stated  that  he 
had  already  paid  $200,  and  there  only  remained  to  be 
paid  in  casli  $3,400,  which  statement  phiintiff  verified; 
that  Mr.  Harris,  of  plaintiff .  company,  admitted  he  had 
received  said  $200  in  cash,  and  that  lie  took  a  check  for 
$3,400,  the  balance  of  the  purchase  price  which  had  been 
given  to  Heugel;  that  thereupon  the  pre^^ident  of  defend- 
ant demanded  of  plaintiff  the  said  $3,000,  t!ie  full  amount 
of  the  cash  purchase  price,  which  plaintiff  refused  to  pay, 
"but  the  ])laintiff  did  pay  to  the  defendant  the  pSinn  of 
$3,120,  and  kept  and  retained  the  balance  of  said  pur- 
chase price,  $480,  wliich  sum  the  plaintiff  owes  the  de- 
fendant, with  interest  tliereim  from  the  date  of  it^  re- 
ceipt by  the  plaintiff;"  that  immediately  or  shortly  after 
the  defendant  received  from  plaintiff  said  sum  of  $3,120, 
the  contract  between  plaintiff  and  defendant  was  by  mu- 
tual consent  canceled,  and  since  that  date,  "which  was 
about  one  week  after  the  deal  covering  said  half  se^^tion 
of  land  was  closed,  the  plaintiff  has  never  been  the 
agent  of  the  defendant;"  and  denies  each  and  every  al- 
legation in  the  petition  not  specifically  admitted.  It  wiU 
be  seen  that  the  answer  as  to  the  three  deals  last  above 
named  is  a  general  denial  only.  The  reply  is  a  general 
denial. 

We  will  consifler  first  the  Heugel  deal.    As  to  this  deal, 
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the  assignments  of  error  are  that  the  court  erred  (1)  in 
excluding  evidence  of  a  subsequent  oral  agreement  with 
reference  to  compensation  to  plaintiff  for  n^otiating  this 
dealj  and  (2)  in  giving  instruction  7  and  8,  which  direct 
a  verdict  for  plaintiff  as  to  their  claim  by  virtue  of  the 
Heugel  deal.  A  fair  construction  of  the  ansi^er  would  be, 
and  the  evidence  conclusively  shows,  that  this  deal  was 
fully  consumDiated  and  the  transfer  made.  The  evidence 
as  to  any  modification  of  the  contract  with  reference  to 
coiiimissiong  is  in  direct  conflict.  The  testimony  of  plain- 
tiff that  no  siH  h  modification  was  ever  made  is  quite 
wtrongly  corroborated  by  the  fact  that,  when  the  deal  was 
consum  mated,  the  deed  to  the  two  houses  and  lots,  one- 
half  of  ime  of  which  the  defendant  claims  plaintiff  was  to 
receive  as  full  lompensation  for  its  services,  was  taken 
in  the  name  of  the  president  of  defendant,  and  by  him 
subsequently  conveyed  to  one  Clark,  who,  the  president 
testifies,  ^*was  trustee  for  what  we  called  the  'syndicate' 
ill  handling  thes*^  lands."  No  deed  has  ever  been  executed 
or  tendered  to  plaintiff  for  either  of  said  lots  or  any  por- 
tion thereof.  On  the  trial  of  the  case  the  court,  on  plain- 
tiff's motion,  struck  out  the  testimony  which  had  been 
given  by  the  witness  Wells,  in  behalf  of  defendant,  per- 
taining to  the  question  of  a  modification  of  the  written 
c.*ontract  by  tlie  alleged  oral  agreement  to  take  the  house 
and  lot  in  lieu  of  the  commission  provided  for  by  the 
written  contract,  on  the  ground  that  the  statute  of  this 
state  ref[uiies  a  contract  of  brokerage  to  be  in  writing, 
stating  the  am  mint  of  commissions,  and  that  the  alleged 
oral  arrangement  is  void  under  the  statute,  "and  incom- 
petent to  vary  them."  Instinictions  7  and  8,  complained 
of,  were  to  the  same  effect.  In  No.  7  the  jury  were  told 
that  the  evidence,  touching  tlie  agreement  to  accept  the 
house  and  lot  in  lieu  of  commission,  should  not  be  re- 
gjarded  by  tln^m,  as  such  contract  was  void,  not  being  in 
writing;  and  in  No.  8  they  were  told  that  defendant  was 
not  entitU^fl  U*  recover  upon  their  counterclaim  for  |480, 
befng  one-half  of  the  commission  upon  the  Heugel  deal, 
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as  stated  in  the  written  contract.  In  the  ruling  excluding 
testimony  refeiTed  to,  and  in  the  instructions  given,  the 
district  court  did  not  err.  The  rule  is  correctly  stated 
in  the  second  and  third  paragraphs  of  the  syllabus  in 
Bowman  v.  Wright,  65  Neb.  661,  as  follows:  "(2)  While 
executory  and  before  a  broach,  the  terms  of  a  written  con- 
tract may  be  changed  by  a  subsequent  parol  agreement; 
and  such  sul>sequent  agreement  requires  no  new  consid- 
eration. (3)  Where,  however,  the  contract  is  one  required 
to  be  in  writing  by  the  statute  of  frauds,  there  must  be 
(•(msideration  for  a  modification  by  waiving  some  of  its 
requirements,  or  else  sucli  new  agreement  must  be  ex- 
ecuted." No  consideration  for  the  alleged  oral  modifica- 
tion of  the  contract  is  either  alleged  or  proved.  The  al- 
legation that  the  two  houses  represented  all  the  profit 
that  there  was  to  the  defendant  in  the  sale  of  the  land  to 
Heugel  cannot  be  urged  as  a  consideration  passing  to 
l)laintiff  for  the  surrender  of  ?960  of  commission,  and 
taking  in  lieu  thereof  one-fourth  interest  in  the  Heugel 
lots,  which  the  witness  Wells,  in  behalf  of  defendant,  tes- 
tified Harris  told  him  were  worth  about  |2,700. 

As  state<l  in  the  brief  of  counsel  for  defendant,  "the 
three  remaining  transactions  call  for  an  interpretation 
of  the  agency  contract  with  reference  to  the  time  when 
commissions  are  due."  The  contention  made  by  defend- 
ant is  that  the  words  in  the  contract,  "said  commission 
due  and  payable  when  deal  is  closed,"  mean  when  the 
deal  is  finally  consummated  by  the  actual  transfer  of  the 
property  by  the  defendant  to  the  purchaser  secured  by 
plaintiff;  while  plaintiflPs  contention  is  that  those  w^ords 
mean  that  the  commission  is  due  and  payable  when  plain- 
tiff has  done  everything  there  is  to  be  done  by  it;  that  is 
to  say,  when  it  has  brought  the  purchaser  and  seller  to- 
gether, and  a  sale  by  them  has  been  fully  negotiated  and 
agreed  upon,  and  an  executory  contract  for  the  perform- 
ance of  that  agreement  entered  into  between  the  seller 
and  purchaser.  We  think  the  plaintiff's  contention  is  sound 
and  should  be  sustained. 
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This  holding,  we  think,  disposes  of  the  case  as  to  the 
Greenawalt,  Strock  and  Shumway  deals.  The  evidence 
shows  that  the  Shumway  deal  was  actually  consummated. 
No  consideration,  therefore,  need  be  given  to  that.  As  to 
the  Strock  deal,  it  is  shown  that  a  sale  was  made  to  Strock 
and  an  executory  contract  executed  by  him.  He  was  ready 
and  willing  to  consummate  the  deal,  but  the  president  of 
the  defendant  refused  to  go  with  him  to  the  bank,  where 
Strock  testifies  he  had  his  money,  and  the  cashier  of  which 
bank  Strock  desired  to  look  over  the  papers.  His  testi- 
mony is  positive  to  the  point  that  he  requested  the  presi- 
dent of  defendant,  who  was  in  the  small  town  where  the 
bank  was  doing  business,  having  come  there  for  the  pur- 
pose of  consummating  the  deal,  to  go  with  him  to  the 
bank,  and  that  the  president  refused.  This  testimony  is 
contradicted  by  the  president.  There  is  no  evidence  that 
defendant  tendered  Strock  a  deed,  but  the  president  left 
town,  according  to  Strock's  testimony,  without  making 
any  further  attempt  on  his  part  to  consummate  the  deal, 
and  no  deed  was  ever  given  Strock  for  the  land  purchased 
by  him.  Upon  this  branch  of  the  case  the  court  instructetl 
the  jury  that  the  evidence  disclosed  that  plaintiff  pro- 
cured and  introduced  Strock  to  the  defendant;  that 
StTOck  and  defendant  entered  into  a  valid  contract  of  sale 
for  the  land  involved  in  that  deal ;  that  no  deed  was  ever 
made  and  delivered  to  Strock  for  the  property;  that  de- 
fendant did  not  receive  from  Strock  the  purchase  price  of 
said  property;  and  that  "the  jury  are  instructed,  if  they 
find  from  the  evidence  that  the  said  Strock,  the  pur- 
chaser, was  financially  able  to  carry  out  the  terms  of  the 
said  contract,  then  the  failure  to  carry  out  that  contract 
does  not  deprive  the  plaintiff  of  the  right  to  the  commis- 
sion contracted  for,  and  in  this  case,  if  the  jury  find  that 
the  said  Strock  was  able  to  carry  out  the  terms  of  said 
contract,  its  findings  should  be  for  the  plaintiff  for  the 
sum  of  $480."  The  court  was  partially  in  error  in  stating 
that  the  defendant  did  not  receive  from  Strock  the  pur- 
chase price  of  the  property.    It  had  not  received  the  whole 
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purchase  price,  but  it  had  received  from  Strock  a  note  for 
|2,500,  which  at  the  time  of  the  trial  it  still  held  and  had 
never  offered  to  return.  If  Strock  was  able  to  carry  out 
the  contract,  he  could,  under  his  executory  contract,  have 
been  compelled  to  do  so,  but,  instead  of  insisting  upon 
performance  by  him,  defendant  never  offered  performance 
on  its  part.  We  think  further  discussion  of  this  deal  is 
unnecessary. 

As  to  the  Greenawalt  deal:  This  appears  to  have  been 
to  some  extent  an  exchange  of  property.  Defendant  was 
to  accept  from  Greenawalt  three  lots  in  the  town  of  Day- 
kin  and  a  stock  of  merchandise.  When  the  deal  was 
agreed  upon,  an  executory  contract  was  entered  into  be- 
tween defendant  and  Greenawalt.  Mutual  abstracts  of 
defendant's  land  and  Greenawalt's  lots  were  made,  ex- 
amined and  approved.  The  inventory  of  the  Greenawjdt 
stock  of  merchandise  was  made  by  Mr.  Harris,  of  plaintiff 
company,  at  the  request  of  Mr.  Hope,  president  of  defend- 
ant. Mr.  Harris  testifies  that  no  objection  was  made  to 
the  same.  There  is  no  contention  made  in  this  case  that 
there  was  to  be  any  rebate  or  modification  of  commission. 
Upon  this  branch  of  the  case  the  court  instructed  the  jury 
that,  if  they  found  from  the  evidence  that  the  defendant 
refused  to  carry  out  the  terms  of  the  contract  with 
Greenawalt,  upon  such  refusal  taking  place,  plaintiff 
would  be  immediately  entitled  to  the  commissions  con- 
tracted for  in  his  contract,  unless  the  refusal  by  defend- 
ant to  carry  out  the  contract  was  for  the  reason  that 
Greenawalt  was  unable  to  perform  on  his  part.  There  is 
no  conflict  in  the  evidence  that  Greenawalt  was  ready 
and  willing  and  entirely  able,  and  had  prepared  his  deed, 
ready  to  complete  the  contract. 

We  have  been  unable  to  discover  any  prejudicial  error 
in  the  record.  The  judgment  of  the  district  court  is 
therefore 

Affirmed. 

BOSB,  Sbdgwigk  and  Hamer,  JJ.,  not  sitting. 
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Dennis  H.  Cronin,  appellant,  v.  Daniel  J.  Cronin  bt 
AL,,  appellees. 

Filed  Sbptbmber  26,  1913.    No.  17,654. 

1.  Appeal:    Law  of  the  Case.     The  determination  of  questions  pre- 

sented to  the  supreme  court  becomes  the  law  of  the  case,  and, 
ordinarily,  will  not  be  re-examined  when  the  case  is  again  brought 
up  for  review. 

2.  Taxation:     Publtcation   of   Delinquent   Tax   List:     Newspapebb: 

Obder  of  County  Board.  A  motion  adopted  by  a  county  board 
that  "the  printing  of  the  scavenger  delinquent  tax  list  was 
awarded  to  the  O'Neill  Frontier,"  held,  not  a  designation  of  such 
newspaper  as  the  one  in  which  subsequent  notices  in  the  same 
suit  should  be  published. 

3.  Appeal:    Rulings:    Harmless  Error.    "To  warrant  the  reversal  of 

a  Judgment  it  must  affirmatively  appear  from  the  record  that  the 
ruling  with  respect  to  which  error  is  alleged  was  prejudicial  to 
•    the  rights  of  the  party,  complaining."     Dohry  v.  Western  Mfg. 
Co,,  58  Neb.  667. 

4- :    Verdict:    Inadequacy.    The  verdict  of  a  jury  will  not  be 

set  aside  on  the  sole  ground  of  inadequacy  of  amount,  where  it 
appears  that  substantial  Justice  has  been  done. 

Appeal  from  the  district  court  for  Holt  county :  James 
J.  Harrington,  Judge.    Affirmed. 

Brome  d  Brome  and  W.  K.  Hodgkin,  for  appellant. 

McOilton,    Oaines   it   Smith   and   Arthur   F.   Mullet^, 
contra. 

Pawo'ett,  J. 

This  is  the  fourth  time  we  have  been  called  upon  to 
decide  some  phase  of  this  controversy.  State  v,  Cronin, 
75  Neb.  738;  Miles  v.  Holt  County,  86  Neb.  238;  Cronin 
17.  Cronin.  88  Neb.  141.  Reference  is  made  to  those  opin- 
ions for  a  history  of  the  controversy,  and  to  the  last  of 
said  opinions  for  a  statement  of  the  issues  tendered  by 
the  petition  in  this  action.  An  examination  of  that  opin- 
26 
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ion  will  show  that  when  this  action  was  commenced  a 
general  demurrer  was  interposed  to  the  petition  and  sus- 
tained by  the  district  court.  Upon  appeal  to  this  court, 
the  petition  was  carefully  examined,  and,  as  shown  in  the 
opinion  by  Sedgwick,  J.,  was  held  good,  and  the  judg- 
ment of  the  district  court  reversed.  Upon  the  trial  of 
the  case  to  a  jury  upon  the  merits,  the  district  court,  on 
motion  of  defendants,  over  the  objection  of  plaintifif,  dis- 
missed plaintiff's  second  cause  of  action.  The  trial  re- 
sulted in  a  verdict  for  plaintiff  on  his  first  cause  of  ac- 
tion for  $1,011.66.    From  this  judgment  plaintiff  appeals. 

Defendants  ask  us  to  review  our  decision  on  the  former 
hearing  as  to  the  suflfieiency  of  the  petition.  The  petition 
was  then  carefully  examined,  and,  without  division  of 
the  court,  was  held  to  be  sufficient.  We  therefore  apply 
the  rule  that  that  decision  became  the  law  of  the  case. 

Plaintiff's  first  assii^nment  of  error  is  that  the  court 
erred  in  dismissing  his  second  cause  of  action.  From  a 
reading  of  the  history  of  the  case  in  our  former  opinions 
above  cited,  it  will  be  seen  tliat  this  controversy  grows  out 
of  the  publication  of  certain  notices  in  what  is  termed 
the  scavenger  tax  suit  for  Holt  county.  Plaintiffs  first 
cause  of  action  is  based  upon  the  allegation  that  defend- 
ant Cronin,  who  was  county  treasurer,  notwithstanding 
the  fact  that  the  county  board  had  designated  the  O^Neill 
Frontier,  plaintiff's  newspaper,  as  the  newspaper  in  which 
"the  delinquent  tax  list"  should  be  published,  delivered 
such  list  to  the  Holt  County  Independent,  a  rival  news- 
pnper.  His  second  cause  of  action  is  based  upon  the  al- 
legation that  defendant  Cronin  also  delivered  to  the  Holt 
County  Independent  the  notice  respecting  the  sale  at  public 
auction  of  tlie  parcels  of  real  estate,  consisting  of  lands 
and  lots,  ordered  sold  by  the  decree  entered  by  the  dis- 
trict court  after  the  publication  of  the  delinquent  tax  list, 
upon  which  the  first  cause  of  action  is  grounded.  It  is 
admitted  in  the  record  that  the  only  designation  ever 
made  by  the  county  bonrcl  was  on  April  21,  1905,  prior  to 
the  publication  of  the  delinquent  tax  list,  in  the  following 
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langunf^cv  "On  motion,  the  printing  of  the  scavenger  do 
linqiii  lit  tax  list  was  awarded  to  the  O'Neill  Frontier." 
After  tl.e  delinquent  tax  list  had  been  published,  improp- 
erly as  we  have  held,  in  the  Holt  County  Independent,  the 
county  lK>ard  was  fully  advised,  by  the  commencement  of 
the  action  reported  in  75  Neb.  738,  of  the  fact  that  the 
defendant  treasurer  was  proceeding  upon  the  theory  that 
the  hoard  had  not  designated  the  newspaper  in  which 
the  notices  in  the  scavenger  suit  should  be  published. 
With  tills  knowledge,  the  board  made  no  attempt  at  any 
further  designation  of  a  newspaper.  The  contention  of 
plaintiff  is  that  the  designation  made  by  the  board  on 
April  21  applied  to  and  included  all  notices  to  be  pub- 
lished at  any  stage  of  the  proceedings  in  the  scavenger 
suit.  We  think  the  district  court  did  not  err  in  holding 
adverKely  to  plaintiff  on  this  contention.  The  opinion  by 
Mr.  Commissioner  Albert,  in  75  Neb.,  pp.  741,  742,  shows 
very  clearly  that  there  is  a  decided  distinction  between 
the  two  notices.  In  order  to  hold  that  the  designation  of 
April  21  of  the  Frontier  as  the  paper  in  which  should  be 
published  "the  scavenger  delinquent  tax  list"  covered  the 
notice  of  sale  tinder  a  decree  to  be  subsequently  entered, 
we  would  have  to  read  into  the  order  made  by  the  board 
language  which  it  does  not  contain.  In  an  action  of  this 
character,  such  a  course  would  be  unwarranted.  Plain- 
tiff's first  assignment,  therefore,  must  fail. 

The  second  a*ssignment  is  that  the  court  erred  in  re- 
ceiving in  evidence,  over  plaintiff's  objection,  testimony 
of  defendant  Cronin  to  the  effect  that,  before  designating 
the  Holt  County  Independent  as  the  paper  in  which  to 
publish  the  delinquent  tax  list,  he  consulted  the  county 
attorney,  and  was  advised  by  him  that  he  had  a  right  to 
make  such  designation.  As  plaintiff  recovered  a  sub- 
stantial verdict  and  judgment  upon  his  first  cause  of  ac- 
tion, we  are  unable  to  see  wherein  this  ruling  of  the  court 
in  any  manner  prejudiced  him.  It  is  therefore  unneces- 
sary to  consider  whether  or  not  the  ruling  was  erroneous. 
The  same  may  be  said  of  the  third  assignment,  which  is 


356         NEBRASKA  REPORTS.      [Vol..  94 


Cronin  v.  Cronin. 


that  the  court  erred  in  admitting  evidence  that  defend- 
ant Cronin  had  accounted  to  the  county  for  all  the  docket 
fees  and  funds  that  he  collected  as  county  treasurer  in 
the  tax  suit. 

The  fourth  assignment  is  that  the  court  erred  in  re- 
ceiving in  evidence  testimony  of  the  witness  Elrod,  on 
behalf  of  defendants,  that  he  had  examined  the  notice  of 
the  tax  suit  published  in  the  Holt  County  Independent, 
and  that  it  was  "fatted"  about  one-half;  and,  fifth,  that 
the  court  erred  in  giving  instruction  No,  6.  These  two 
assignments  must  stand  or  fall  together.  It  appears  from 
the  evidence  that  the  notice  which  the  treasurer  caused 
to  be  publish(Ml  in  the  Holt  County  Independent  was  pre- 
pared about  the  time  or  immediately  after  the  order  of 
the  board  of  April  21,  and  that  the  notice  was  published 
in  the  Holt  County  Independent  as  prepared  by  the  clerk. 
The  contention  of  plaintiflf  is  that,  under  his  first  cause  of 
action,  he  was  entitled  to  recover  what  his  profits  would 
have  been  in  publishing  that  particular  notice,  while  the 
contention  of  defendants  is  that  plaintiflf  could  not  base 
an  estimate  of  his  profits  on  the  notice  published  in  the 
Independent,  but  that  he  was  only  entitled  to  profits  on  a 
notice  properly  prepared,  and  that  in  an  action  of  this 
kind,  where  he  is  seeking  to  recover  damages  for  the  loss 
of  profits  which  he  would  have  made  if  he  had  been  per- 
mitted to  do  something  which  he  has  not  in  fjict  done, 
defendants  are  entitled  to  have  the  damages  minimized 
by  excluding  from  the  computation  everything  in  the  tax 
notice  which  was  in  the  nature  of  surplusage,  or,  in  other 
words,  which  might  have  been  omitted  without  destroying 
the  efficiency  of  the  notice.  The  t^^timony  objected  to 
was  along  that  line,  and  the  language  of  the  court  in 
instruction  No.  6  upon  that  point  is:  "But  it  would  be 
the  duty  of  the  plaintiflf,  in  order  to  make  the  damage  as 
light  as  possible,  to  publish  said  notice  in  the  least  pos- 
sible number  of  scpiares  and  at  the  same  time  have  it  per- 
fectly legible.  But  the  plaintiflf  would  not  be  required  to 
publish  said  notice  in  so  small  type  or  to  make  said  notice 
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r  90  short  or  so  abbreviated  as  to  make  it  misleading.^'    We 

I  incline  to  the  view  taken  by  the  trial  court,  but  do  not 

decide  the  point  for  the  reason  which  we  will  give  in  con- 
sidering the  sixth  and  seventh  assignments  of  error. 

These  assignments  are  that  the  verdict  of  the  jury  is 
contrary  to  the  evidence,  in  that  the  verdict  is  much  less 
I  than  the  amount  plaintiff  was  entitled  to  recover  under 

the  undisputed  evidence  respecting  the  first  cause  of  ac- 
tion, and  the  verdict  is  contrary  to  the  instructions  of  the 
court,  in  that  it  is  much  less  than  the  amount  which 
should  have  been  returned  upon  the  evidence  and  under 
the  instructions  given.  The  action  of  defendant  Cronin 
in  depriving  plaintiff  of  the  right  granted  him  by  the 
county  board  was  in  every  sense  unwarranted.  As  said 
by  Mr.  Commissioner  Albert,  in  his  opinion  in  75  Neb. 
738,  we  at'e  unable  to  view  the  conduct  of  defendant  "in 
any  other  liglit  than  as  a  wanton  disregard  of  duty  and  a 
reckless  attempt  to  thwart  the  purpose  of  the  governing 
body  of  the  county."  FTe  perpetrated  a  wrong  uiK)n  plain- 
tiff for  which  he  should  answer,  and  for  which  the  judg- 
ment in  this  case  compels  him  to  answer;  but  the  fact  that 
he  did  wrong  does  not  justify  permitting  the  plaintiff  to 
mulct  him  in  an  unreasonable  sum;  that  is  to  say,  he 
should  be  compelled  to  respond  in  a  sum  which  will  give 
the  plaintiff  substantial  justice.  In  such  a  case,  where 
the  recovery  awarded  is  sufficient  to  probably  do  justice 
to  the  injured  party,  an  appellate  court  should  not  inter- 
fere. We  think  it  is  clear  that  the  notice  published  in  the 
Holt  County  Inde}>endent  was  quite  materially  fatted. 
The  fact,  if  it  be  a  fact,  which  we  do  not  say,  that  defend- 
ant had  purposely  fatted  it  so  that  his  friend,  the  publisher 
of  the  Independent,  could  make  a  hands(mie  profit  out  of 
the  publication,  would  afford  no  justification  for  estimat- 
ing plaintiff's  damage  upon  that  basis.  To  sum  up  our 
conclusion  in  a  single  sentence,  we  think  that  substantial 
justice  has  been  done,  and  that  this  controversy  should  be 
brought  to  an  end. 
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The  judgment  of  the  district  court  is  therefore 

Afpibmhd, 
Rose,  Sedgwick  and  Hamer,  J  J.,  not  sitting. 


LuoY  A.  Wight,  appellee,  v,  Jennie  A.  MoGuigan  bt 

AL.,   APPELLANTS. 

Piled  Septembeb  26,  1913,    No.  17,117. 

1.  Tax  Sale.    When  real  estate  is  sold  for  taxes,  all  delljiquent  taxes 
thereon  must  be  included  in  the  sale. 

2. :     Private  Sale.     Real   estate   cannot   be   sold   for   tai^  at 

private  sale  unless  all  taxes  thereon  then  deltnanent  have  been 
included  in  the  notice  of  public  sale,  and  the  land  has  been  duly 
offered  at  such  public  sale  and  not  sold  for  want  of  bidders. 

3.  :    Invalid  Sale:    Interest  AcQT?TREn-    A  purchaser  of  land  In 


good  faith  at  private  sale  for  taxes  taltes  the  iaterest  of  the  public 
in  the  tax  lien  when  the  sale  !s  invalid  without  fault  of  such 
purchaser. 

Waters:  Irrigation  District:  NoNinniGAmE  Land:  Taxation.  The 
statute  (laws  1895,  ch.  70,  sec.  49)  provides  that  no  land  that 
for  any  natural  cause  is  incapable  of  irrigation  shall  be  held  by 
any  irrigation  district  or  taxed  for  irrigation  purposes.  A  tract 
of  land,  being  a  government  aubdi vision  or  other  w^ell-defined 
tract,  ought  not  to  be  included  in  an  Irrigation  district  If  it  Is 
for  natural  causes  incapable  of  irrigation,  but  the  fart  that  there 
are  comparatively  small  knolls  or  sloughs  thereon  will  not  necea- 
sarily  exclude  the  tract,  and  under  guch  circumstances  the  tract, 
if  included,  should  be.  assessed  as  a  whole. 


: :     Taxation:    Valtdjtv.     If  the  district   board   neg^ 

lects  to  levy  a  tax  for  costs  of  organization  and  payment  of  out- 
standing bonds,  the  county  board  may  levy  su^-h  tax  on  the 
general  assessment.  The  district  board  alone  can  equal i:?e  the 
assessment  and  levy  a  tax  for  the  general  purposes  of  the  dis- 
trict. A  tax  levied  by  the  count}  board  for  such  general  purposes 
of  the  district  would  be  void.  If  a  pari  of  the  levy  Is  void  a  sale 
thereon  would  be  voidable. 
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6,  Taxation:   Invalid  Sai^:    Intebebt  Acquibed.    A  sale  for  taxes,  al- 

though Irregular  and  voidable,  will  operate  to  assign  the  Hen  of 
the  public. 

7,  Waters:    Ibkigation  District:    Taxation:    Pbesumpttons.     Section 

16,  ch.  70,  laws  1895,  prescribes  the  form  of  assessment  by  the 
district  assessor;  when  it  appears  that  these  provisions  have  been 
substantially  complied  with  and  the  district  board  has  reviewed 
the  assessment  and  that  a  levy  was  made  thereon,  it  will  be  pre- 
sumed that  the  district  board  made  such  levy  and  that  the  pro- 
ceedings were  regular,  in  an  action  by  the  landowner  to  cancel 
the  tax,  unless  the  official  records  or  other  satisfactory  evidence 
shows  that  the  district  board  did  not  levy  the  tax. 

S.  : :  :    Validity.  .  B^om  the  evidence  in  this  case 

It  is  found  that  the  assessment  and  levy  for  certain  specified 
years  were  sufficiently  regular  to  create  a  lien  for  the  tax  so 
levied,  and  for  other  specified  years  there  was  no  valid  levy. 

APPEAL  from  the  district  court  for  Custer  county: 
HttuNO  O.  HosTETLER,  JUDGE.     Reversed  with  directions. 

SuJMrnn  d  Squires^  for  appellants. 

*S*(7rt«  A.  Holcomb,  Willis  Cadwell,  E.  F.  Myers  and  C. 
L.  (iulterson,  contra. 

Skdgwick,  J. 

Plaintiff  brought  this  action  in  the  district  court  for 
truster  county  to  foreclose  the  lien  of  a  tax  sale  certificate. 
Tlie  sale  was  for  general  taxes  and  for  taxes  alleged  to  be 
levied  by  the  Lillian  Irrigation  District.  Defendants,  the 
owners  of  the  land,  tendered  the  general  taxes,  and  re- 
fused to  pay  the  taxes  for  the  irrigation  district.  The 
ti'ial  court  found  that  plaintiff  was  entitled  to  a  lien  for 
the  general  taxes  assessed  against  the  land  and  for  the 
principal  part  of  the  taxes  assessed  for  the  irrigation  dis- 
trict, rejecting  a  few  items  of  the  latter.  The  defendants 
have  appealed. 

The  answer  filed  by  defendants  is  very  voluminous; 
many  of  its  allegations  appear  to  be  conclusions  only;  and 
it  contains  some  generalities  and  repetitions.  The  ab- 
stract is  incomplete  and  the  record  is  very  improperly 
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indexed.  The  public  record  introduced  in  evid^ice  has 
been  inaccurately  made  and  carelessly  preserved.  We  will 
necessarily  be  limited  to  a  consideration  of  some  of  the 
leading  principles  of  law  that  appear  to  be  involved. 

1.  Objection  was  made  to  the  introduction  of  evidence 
as  to  the  assessment  of  property  and  levy  of  taxes  in  the 
alleged  irrigation  district  because  the  existence  of  the  dis- 
trict was  denied  and  had  not  been  proved.  It  has  pre- 
viously been  declared  by  this  court  that  an  irrigation 
district  properly  organized  under  the  statute  is  a  public 
corporation.  It  is  a  political  subdivision  of  the  state,  and 
is  formed,  not  by  an  act  of  the  legislature  as  counties  and 
judicial  districts  are  formed,  but  is  more  analogous  in  that 
regard  to  villages  and  school  districts.  The  courts  take 
judicial  notice  of  the  existence  of  municipal  subdivisions 
of  the  state  which  are  fonned  by  legislative  enactment,  as 
by  a  special  act  of  the  legislature  under  the  first  consti- 
tution. Hornhcrger  v.  State,  47  Neb.  40.  In  Agnew  v. 
Pawnee  Citij^  79  Neb.  603,  it  is  stated  in  the  third  para- 
graph of  the  syllabus:  "The  courts  will  take  judicial 
notice  of  the  fact  that  a  city  is  an  incorix)rated  city,  of  the 
time  when  it  was  incorporated,  and  of  the  salient  facts  of 
its  geography  and  history."  That  proi)osition  is  not  dis- 
cussed in  the  opinion,  and  so  broad  a  statement  was  not 
necessary  to  a  decision  in  that  case.  It  was  only  necessary 
to  hold  that,  when  it  is  conceded  that  a  city  is  incorpo- 
rated, and  a  recorded  plat  of  the  city  is  in  evidence  upon 
which  streets  of  the  city  are  shown,  the  court  will  take 
judicial  notice  that  the  streets  of  cities  so  organized  are 
public  streets,  and  of  the  nature  of  the  title  and  right  of 
the  city  therein.  Whether  the  courts  in  this  state  will 
take  judicial  notice  of  the  existence  of  a  village  or  an 
irrigation  district,  not  created  by  public  law,  but  by  the 
county  board  of  the  county  in  which  it  is  located,  when 
the  existence  of  such  corporation  is  directly  put  in  issue 
in  an  appropriate  proceeding  for  that  purpose,  was  not 
determined  by  the  court  in  that  case.  In  the  case  at  bar, 
however,  a  copy  of  the  history  of  the  bonds  issued  by  the 
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district  was  received  in  evidence  with  the  consent  of  all 
parties;  the  defendants  waiving  all  objection  thereto,  ex- 
cept that  the  facts  therein  recited  were  inconipetent  and 
immaterial.  This  document  recited  the  facts  in  regard  to 
the  organization  of  the  district,  and  there  was  no  evidence 
oflFered  modifying  or  explaining  the  facts  therein  recited. 
The  trial  court  did  not  make  any  finding  as  to  the  exist- 
ence of  the  district,  nor  was  it  asked  to  do  so;  all  parties 
apparently  assuming  that  the  said  recital  of  the  facts  of 
organization  was  correct.  We  think  the  defendants 
should  be  held  to  bave  waived  this  objection. 

2.  It  is  contended  that  the  sale  upon  which  the- tax  cer- 
tificate in  suit  was  issued  was  invalid  because  no  private 
sale  for  taxes  upon  real  estate  can  be  made  at  the  time 
that  this  sale  was  attempted.  The  statute  then  in  force 
was  the  public  revenue  law  of  1903  (laws  1903,  ch.  73). 
By  section  150  of  the  act  real  estate  taxes  became  de- 
linquent on  the  1st  day  of  May  of  the  year  after  which 
the  taxes  have  been  assessed,  and  bear  interest  from  that 
date  at  the  rate  of  10  per  cent,  per  annum.  By  section 
206  private  sales  may  be  made  after  the  lands  have  been 
oflFered  at  public  sale  and  the  treasurer  has  made  his  re- 
turn thereof  to  the  county  clerk.  The  public  sale,  by 
section  194,  must  be  for  "the  amount  of  all  delinquent 
taxes  against  each  tract,  with  interest  thereon  to  the  date 
of  sale,"  and  the  purchaser  at  a  private  sale  must,  of 
course,  pay  for  each  tract  purchased  all  the  delinquent 
taxes  against  the  same.  The  sale  was  made  on  the  5th 
day  of  October,  1905,  and  was  for  the  taxes  assessed  in 
1903  and  prior  taxes.  It  did  not  include  the  taxes  as- 
sessed in  1904,  which  became  delinquent  in  May,  1905. 
It  could  not,  of  course,  include  the  taxes  assessed  in  1904 
because  no  public  sale  therefor  could  be  made  prior  to  the 
first  Monday  of  November,  1905.  No  sale  for  taxes  can  be 
made  without  including  all  the  delinquent  taxes  in  the 
sale,  and  no  taxes  can  be  included  in  the  private  sale  un- 
less the  land  has  been  offered  for  those  taxes  at  public 
sale.  It  follows  necessarily  that  real  estate  cannot  be  sold 
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at  private  sale  while  there  are  delinquent  taxes  against 
the  same  for  which  the  land  has  not  been  offered  at  public 
sale.  The  certificate  is  therefore  invalid,  but  the  purchaser 
is  entitled  to  recover,  as  assignee  of  the  public,  the  amount 
of  the  valid  taxes,  if  any,  included  in  the  sale,  and  all 
prior  and  subsequent  valid  tax  liens  paid  by  her  as  such 
purchaser,  with  interest  at  10  per  cent  from  the  time  of 
such  purchase  or  payment. 

3.  The  statute  (laws  1895,  ch.  70,  sec.  49)  provides  that 
land  not  capable  of  irrigation  shall  not  be  retained  in  the 
district  nor  taxed.  Defendants  assume  that  any  consider- 
able piece  of  land,  as  a  high,  sandy  ridge  running  through 
a  tract,  must  be  exempted  from  taxation,  and  the  assessor 
seems  to  have  so  regarded  it.  The  assessment  roll  for  some 
years  names  seven  forties  (280  acres)  as  a  tract  of  land 
to  be  assessed,  and  the  tract  is  assessed  as  containing  a 
much  less  number  of  acres.  The  men  who  made  the  as- 
sessment, testify  that  these  figures  represent  the  estimated 
number  of  acres  on  which  the  water  could  be  put.  This 
is  not  the  meaning  of  the  decision  in  Andrews  v.  Lillian 
Trrigation  District,  66  Neb.  461.  If  the  tract  is  such  as 
can  be  watered,  the  fact  that  there  may  be  a  knoll  or  slough 
thereon  will  not  exempt  the  tract.  It  is  for  the  board  to 
determine  in  tlie  first  instance  whether  the  tract  is  so 
capable  as  that  irrigation  would  be  beneficial  to  the  tract 
considered  in  its  entirety,  and  the  decision  of  the  board 
will  not  be  reviewed  unless  it  clearly  appears  that  the 
tract  is  such  as  would  not  be  benefited. 

The  owner  of  a  specific  tract  of  land  ought  not  to  be 
compelled  to  join  an  irrigation  district  and  pay  taxes  for 
the  support  thereof  if  his  land  as  a  whole  is  so  situated 
that  for  natural  causes  it  cannot  be  irrigated.  But  such 
a  farm  cannot  be  said  to  be  incapal)le  of  irrigation  because 
there  happens  to  be  a  knoll  or  ridge  thereon,  comparatively 
a  small  part  of  the  farm,  that  cannot  be  watered.  Such 
knolls  and  ridges  should  be  taken  into  consideration  in 
determining  the  benefits  to  the  laud  as  a  whole  by  the 
irrigation  works,  and  also  in  determining  the  value  of 
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the  land  for  assessment,  and  so  will  reduce  the  assessment. 
Such  elevated  knolls  and  ridges  may  be  of  such  compara- 
tive importance  as  that  the  farm  or  tract  as  a  whole  should 
be  found  to  be  incapable  of  irrigation.  If  a  government 
subdivision  of  land,  or  a  tract  otherwise  capable  of  iden- 
tification and  definite  description,  is  incapable  of  irriga- 
tion, and  so  situated  with  reference  to  the  proposed  district 
and  other  lands  therein  as  to  make  such  a  course  prac- 
ticable, such  tract  might  be  omitted  from  the  district, 
although  it  formed  a  part  of  a  larger  tract  of  the  same 
owner.  The  idea  of  including  a  given  farm  or  tract  in  the 
district  and  then  omitting  from  assessment  such  knolls 
or  sloughs  thereon  as  the  assessor  may  consider  incapable 
of  irrigation  is  impracticable  and  not  contemi)lated  by  the 
statute. 

4.  The  law  requires  the  district  assessor  to  assess  the 
lands  and  return  the  assessment  to  the  district  b  mrd,  and 
that  board  must  correct  the  assessment  and  levy  the  tax. 
Unless  these  piH>visions  were  substantially  complied  with, 
there  could  be  no  valid  tax,  except  for  costs  of  organiza- 
tion and  for  ijayment  of  valid  outstanding  b(mds.  So  far 
as  this  record  shows,  it  should  be  found  that  in  some  years 
they  were  and  in  some  they  were  not  comi)lied  with.  A 
sale  for  taxes,  although  irregular  and  voidable,  would 
operate  to  transfer  to  the  purchaser  the  lien  of  the  public 
for  the  valid  tax.  To  this  lien  must  be'added  subsequent 
valid  taxes  paid  by  the  purchaser,  and  this  with  interest 
at  10  per  cent,  would  be  the  amount  of  plaintiflf's  claim. 

5.  The  law  provides  that,  if  the  district  authorities  fail 
to  assess  and  levy,  the  county  board  shall  levy  on  the 
county  assessment  for  irrigation  bonds  and  costs  of  or- 
ganization. Plaintiff  says  these  taxes  can  be  sustained 
under  that  statute;  but  that  seems  impossible  because  the 
taxes  are  for  said  items  and  also  to  raise  mcmey  to  com- 
plete the  work  of  tlie  district,  and  the  county  could  not 
levy  for  the  latter  purpose.  If  a  part  of  the  tax  is  void 
the  sale  would  be  voidable. 

6.  If  defendants  had  tendered  all  taxes  due  tliey  could 
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not  be  charged  with  interest  from  the  time  of  the  tender ; 
bnt  it  seems  they  did  not  tender  all,  becanse  some  of  the 
irrigation  taxes  were  a  lien  and  plaintiff  is  entitled  to 
interest  as  the  county  would  have  been  if  no  sale  had  been 
made. 

7.  The  plaintiff  can  recover  in  this  action  the  amount 
of  taxes  legally  assessed  and  included  in  her  purchase  of 
October  5,  1905,  or  in  the  amounts  subsequently  paid  by 
her  for  taxes  pursuant  to  that  purchase,  with  interest 
thereon  at  10  per  cent,  per  annum  from  the  time  of  pay- 
ing such  amounts,  respectively.  The  general  tixes  are  not 
controverted  and  were  correctly  stated  by  the  trial  court. 
To  ascertain  from  this  record  the  validity  of  the  irriga- 
tion tax  liens  so  paid  is  a  difficult  matter.  Section  16  of 
the  district  irrigation  law  (laws  1895,  ch.  70)  prescribes 
the  form  of  assessment  by  the  district  assessor.  In  the 
assessment  of  fann  lands,  not  under  lease  and  assessed  to 
the  owner,  there  must  be  included:  (1)  The  name  of  the 
person  to  whom  the  property  is  assessed,  if  known.  (2) 
A  description  of  the  land  by  township,  range,  section  or 
fractional  sec^tion,  and,  when  such  land  is  not  a  congres- 
sional division  or  subdivision,  by  metes  or  bounds  or  other 
description  sufficient  to  identify  it,  giving  an  estimate  of 
the  number  of  acres,  locality,  and  the  improvements 
thereon.  (4)  CuKh  value  of  tlie  real  estate.  (5)  The  cash 
value  of  tlie  improvements  on  the  real  est^ite.  (9)  The  full 
value  of  all  proi)erty  assessed.  (10)  The  total  value  of  all 
property  after  the  equalization  by  the  board  of  dire<!t4)rs. 

The  assessments  generally,  and  except  as  hereinafter 
stated,  were  duly  certified  by  the  district  assessor,  and 
were  by  the  county  clerk  certified  to  the  county  treasurer 
for  collection.  In  some  cases  the  assessments  also  show 
the  values  found  by  the  district  assessor  and  the  values  as 
corrected  by  the  district  board  of  equalization.  In  such 
cases  we  think  that,  in  the  absence  of  satisfactory  evidence 
to  the  contrary,  it  ought  to  be  presumed  that  the  board 
acted  thereon  at  a  regular  meeting  for  that  purpose,  and 
upon  notice,  and  corrected  the  assessment  and  duly  levied 
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the  tax,  and  that  the  assessment  and  levy  were  properly 
returned  to  the  county  clerk.  It  appears  from  the  assess- 
ment rolls  that  the  assessment  for  1902  described  these 
lands  by  government  subdivisions  of  40-acre  tracts,  stated 
the  name  of  the  owner  to  whom  the  lands  were  assessed, 
the  valuation  placed  thereon  by  the  district  assessor  and 
the  corrected  valuation  by  the  district  board  of  equaliza- 
tion,- the  amount  of  the  tax  for  the  irrigation  bonds  and 
the  amount  of  the  general  irrigation  tax,  respectively. 
The  defects  in  this  assessment  insisted  upon  are  that  it 
described  the  whole  of  each  of  the  seven  forties  as  assessed, 
whereae  a  part  of  two  of  the  forties  was  not  included  in 
the  irrigation  district,  and  the  assessment  does  not  state 
the  value  of  the  land  and  the  improvements  thereon  sepa- 
rately. The  assessment  roll  shows  that  the  number  of 
acres  actually  assessed  was  154.45,  and  this  was  approxi- 
mately the  number  of  acres  in  these  seven  forties  that 
were  included  in  the  irrigation  district.  Of  course,  no 
deed  issued  upon  so  indefinite  a  description  could  be  valid. 
The  trial  court  held  that  the  defendants  ought  not  to  be 
allowed  to  relieve  their  land  from  the  lien  of  a  just  tax 
without  ofiFering  to  do  equity  in  the  matter,  and  so  de- 
termined that  this  tax  was  a  lien  njyon  the  land  in  favor 
of  the  plaintiff.  There  was  much  evidence  upon  this  and 
similar  questions,  and  some  records  of  the  various  offices 
tending  to  identify  the  lands  assessed,  and  upon  the  whole 
record,  so  far  as  we  are  able  to  understand  it,  we  conclude 
that  the  trial  court  was  right  in  so  doing. 

The  assessments  for  1903  and  for  1901  are  substantially 
the  same,  and  it  was  correctly  held  that  the  defendants 
should  be  required  to  redeem  the  same. 

Tn  the  assessment  for  1904  the  name  of  the  party  to 
whom  the  land  was  assessed  was  not  stated.  There  is  a 
column  in  which  the  total  value  is  stated,  but  no  value  is 
stated  in  the  column  for  values  corrected  by  the  board  of 
equalization.  In  columns  headed  "Wheat  and  Corn" 
there  are  values  stated  which  it  is  contended  indicate  the 
tax  assessed  against  the  land,  but  there  is  no  other  evi- 
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dence  relating  to  the  tax  assessed,  except  the  fact  that  the 
figures  in  some  degree  correspond  with  some  other  assess- 
ments. An  ajRsessment  by  the  district  assessor  should  be 
filed  with  tlie  .^^ecretary  of  the  district  board  and  examined 
and  adjusted  by  that  board,  and  the  levy  made  by  them 
and  then  certified  by  the  secretary  to  the  county  clerk. 
As  we  have  already  said,  where  the  assessment  shows  a 
valuation  made  by  the  district  board,  together  with,  the 
amount  of  the  levy,  and  there  is  no  evidence  to  the  con- 
trary, we  may  presume  that  the  law  has  been  complied 
with  in  this  respect  in  an  action  to  redeem  from  the  lien 
of  a  tax  conceded  to  be  just  and  equitable.  Here  tjhere  is 
no  indication  in  the  record  that  the  supposed  assessment 
was  ever  in  the  hands  of  the  secretary  of  the  board  or  that 
the  board  ever  considered  or  saw  the  assessment.  On  the 
contrary,  there  is  evidence  tending  to  show  that  the  dis- 
trict assessor  transmitted  his  proposed  assessment  directly 
to  the  county  clerk.  We  think  that  the  pretended  assjess- 
ment  and  levy  for  1904  are  so  totally  irregular  as  to  be 
invalid  and  constitute  no  lien  upon  the  land. 

The  assessment  for  1898  shows  a  description  of  the  land 
by  forties;  it  states  that  the  number  of  acres  assessed  is 
255.55;  states  the  name  of  the  owner  to  whom  the  land 
was  assessed,  the  amount  of  the  irrigation  tax  on  each 
forty,  and  the  total  amount,  and  states  the  value  of  each 
foriy.  The  column  entitled  "Value  as  corrected  by  the 
board  of  equalization"  is  not  filled,  and  there  is  nothing 
to  indicate  that  the  board  of  equalization  ever  acted  upon 
this  assessment  The  same  objection  obtains  to  the  assess- 
ment for  1899. 

The  assessment  for  1905  is  the  same  as  for  1902,  except 
that  the  amount  of  the  bond  levy  is  stated,  but  not  the 
general  levy  for  irrigation. 

1907  describes  the  land,  the  name  of  the  party  to  whom 
it  was  assessed,  states  the  total  number  of  acres  to  be 
154.40  acres,  states  the  amount  of  the  bond  levy,  and  the 
total  value  of  the  land.  It  does  not  show  by  whom  it  was 
valued,  presumably  by  the  district  assessor.    For  1900  the 
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name  of  the  owner  and  description  of  the  land  are  stated ; 
the  total  number  of  acres  is  stated  to  be  254.45.  The 
amount  of  the  irrigation  tax  is'stated,  and  the  total  value, 
but  the  column  for  correction  by  the  board  of  equalization 
is  blank.  There  is  nothing  in  the  record,  so  far  as  we  have 
observed,  to  raise  the  presumption  that  the  tax  for  either 
the  year  1900  or  1907  was  levied  by  the  district  board,  or 
that  the  board  ever  corrected  or  saw  the  work  of  the  dis- 
trict assessor.  As  no  one  l)ut  the  district  board  has  power 
to  levy  such  a  tax,  these  levies  must  be  held  invalid.  The 
trial  court  correctly  found  that  the  assessment  for  the 
irrigation  district  for  the  years  1897  and  1906  were 
invalid. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  for 
the  amount  of  the  general  taxes  and  for  the  irrigation  taxes 
assessed  in  the  years  1901,  1902,  1903  and  1905,  with  in- 
terest on  the  several  amounts  at  the  rate  of  10  per  cent, 
per  annum  from  the  time  of  the  respective  payments 
thereof  by  the  plaintiff,  with  costs  of  the  district  court 
The  costs  of  this  court  are  taxed  against  the  plaintiff. 

Rbveesbd. 
I,  0.  J.,  Lbtton  and  Fawobtt,  JJ.,  not  sitting. 


MABY  M.  BOHEBB,  APPBU.ANT,  V.  Manshll  Davis  bt  al., 

APPELLEES.* 

Filed  Sitptembrr  26,  1913.    No.  17,222. 

1.  Umitation  of  Actions:  Remaindebman.  The  statute  of  limitations 
does  not  begin  to  run  against  a  right  of  ^action  until  that  right 
exists.  The  party  who  has  the  right  of  action  has  the  full  period 
of  the  statute  in  which  to  enforce  it.  The  remainderman  has  no 
right  of  possession  until  the  particular  estate  is  terminated.  He 
has  no  right  of  action  which  depends  upon  the  right  of  possession 
until  he  Is  entitled  to  the  possession. 

*  Rehearing  allowed  December  24,  1913. 
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2.  Life  Estates:  Conveyaxce  or  Estatk:  Porfkiture.  The  convey- 
ance of  the  life  estate  by  the  life  tenant  conveys  all  of  the  rights 
of  the  grantor,  and  the  grantee  holds  the  same  estate  held  by  the 
life  tenant.  The  remainderman  cannot  declare  and  enforce  a  for- 
feiture of  the  life  estate  by  reason  of  such  conveyance,  and  hla 
rights  are  not  ordinarily  affected  thereby. 

3. :    :    Rem  ATN  DERM  an:    Bstoppkl.     If  a  remainderman 

consents  to  a  sale  of  a  i>art  of  the  estate,  and  advises  the  life 
tenant  to  make  such  sale  for  the  purpose  of  payment  of  an  in- 
cumbrance upon  the  whole  estate,  and  the  sale  of  a  part  of  the 
estate  is  made  for  full  value  accordingly,  and  the  proceeds  ap- 
plied in  payment  of  the  incumbrance,  and  the  purchaser  takes 
immediate  possession  of  the  land  with  deed  of  general  cove- 
nants of  seizin  and  warranty,  and  holds  it  for  more  than  17  years, 
making  valuable  improvements,  the  remainderman  will  not  be 
allowed  afterwards  in  an  action  in  equity  to  repudiate  such  sale 
and  recover  his  interest  in  the  land  as  against  such  purchaser. 

APPEAL  from  the  district  court  for  Greeley  county: 
James  R.  IIaxna,  Judge.    Affirmed  as  modified, 

0.  A.  Abbott  and  George  W.  Scott,  for  appellant 

R,  L,  Staple,  J.  R.  Berry  and  J.  R.  Swain,  contra. 

Sedgwick,  J. 

The  plaintiff  brought  this  action  in  the  district  court 
for  Greeley  county  to  quiet  her  title  in  80  acres  of  land 
in  that  county.  Roth  parties  derived  title  from  Ansel  A. 
Davis,  who  died  in  Greeley  county  on  the  3d  day  of  March, 
1802,  intestate  and  leaving  no  children,  father  or  mother. 
At  the  time  of  liis  death  he  liad  160  acres  of  land.  His 
widow  made  application  to  the  county  court  under  the 
statute  known  as  the  "Baker's  Decpdent  Law,"  and  the 
county  coui-t,  pursuant  to  that  application,  caused  the  land 
to  be  appraised,  and,  it  appearing  to  be  worth  but  |2,000, 
the  court  entered  a  decree  assigning  the  same  to  the  widow 
a«  her  homestead  in  fee.  There  was  a  mortgage  of  |1,000 
upon  the  homestead,  and  some  time  after  the  decree  of  the 
county  court  the  widow  sold  one  80  of  this  land  to  the 
plaintiff  for  fl,000,  and  in  December,  1902,  executed  to 
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the  plaintiff  a  deed  of  general  warranty  for  which  the 
plaintiff  paid  the  sum  of  f  1,000,  and  the  mortgage  was 
satisfied  with  the  proceeds  of  this  sale.  The  defendant 
Mary  R.  Davis  is  the  wife  of  the  defendant  Mansell  Davis, 
who  is  a  brother  of  the  decedent,  Ansel  A.  Davis,  and  the 
other  defendants  are  the  children  of  a  deceased  brother  of 
Ansel  A.  Davis.  Anna  Davis,  the  widow  of  Ansel  A.  Davis, 
died  in  February,  1906,  and  in  1910  this  action  was  b^un 
by  this  plaintiff.  The  trial  resulted  in  findings  and  decree 
in  favor  of  the  defendants,  and  the  plaintiff  has  appealed. 

The  so-called  Baker's  decedent  act  has  been  many  times 
held  by  this  court  to  be  unconstitutional  and  void,  and  it 
is  conceded  that  the  order  of  the  county  court  attempting 
to  vest  the  fee  in  the  widow  was  void.  She  had  only  a  life 
estate  by  virtue  of  her  homestead  right,  but  the  plaintiff 
insists  that,  having  paid  the  full  value  of  the  land,  and 
having  taken  a  warranty  deed  puri)orting  to  convey  the 
entire  estate  and  possession  thereunder,  and  having  held 
the  same  as  her  own  to  the  exclusion  of  all  parties  and 
with  the  knowledge  of  all  these  defendants  for  more  than 
17  years  when  this  action  was  begun,  her  title  has  become 
complete.  The  defendants  insist  that  the  statute  of  limi- 
tations did  not  begin  to  run  as  against  them  until  the 
death  of  the  widow  holding  the  life  estate,  and,  as  their 
action  was  begun  within  the  ten  years  thereafter,  it  was 
not  barred  by  the  statute. 

Counsel  for  plaintiff,  in  the  oral  argument  and  in  the 
brief,  has  presented  his  views  with  clearness  and  force, 
so  much  so  that,  if  the  question  were  a  new  one,  the  writer 
w^ould  have  been  convinced  that  the  better  reason  supports 
the  plaintiff's  views.  When  the  plaintiff  bought  this  land, 
the  so-called  Baker's  decedent  act  was  generally  supposed 
to  be  valid  l^islation,  and  all  parties  interested  in  the 
transaction  supposed  that  the  plaintiffs  grantor  had  per- 
fect title  and  that  the  plaintiff  took  a  clear  and  unques- 
tionable title  by  her  purchase.  She  paid  full  value  for  the 
land,  received  a  deed  with  full  covenants  of  seizin  and 
warranty,  took  immediate,  complete  and  notorious  pos- 
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session  under  her  deed,  and  has  held  such  possession  con- 
tinuously until  the  present  time.  She  acted  in  entire  good 
faith  and  ought  to  be  protected,  unless  the  defendants  have 
a  better  right  in  law  and  at  least  an  equal  equity  to  be 
protected  in  that  right.  But  the  law  is  so  well  settled, 
not  only  by  the  decisions  of  this  court,  but  by  substan- 
tially all  other  courts  where  the  English  language  is  used, 
that  we  have  no  alternative  but  to  enforce  the  law  as  it 
is,  and,  if  there  can  and  should  be  a  better  rule,  leave  the 
legislature  to  supply  it. 

The  universal  rule  of  law  is  that  the  statute  of  limita- 
tions does  not  begin  to  run  against  a  right  of  action  until 
that  right  exists.  The  party  who  has  the  right  of  action 
has  the  full  period  of  the  statute  in  which  to  enforce  it. 
The  remainderman  has  no  right  of  possession  until  the 
particular  ostnte  is  terminated.  He  has  no  right  of  action 
which  depends  upon  the  right  of  possession  until  he  is 
entitled  to  the  possession.  The  plaintiff  says  that  the 
statute  begins  to  run  when  there  is  an  ouster  or  disseizin, 
and  that  a  deed  by  a  tenant  to  a  stranger,  purporting  to 
convey  the  whole  estate  for  full  value  actually  paid  and 
possession  thereunder,  operates  as  ouster  of  the  remain- 
derman. There  are  many  authorities  so  holding,  but 
never  unless  the  remainderman  by  such  sale  and  convey-, 
ance  becomes  entitled  to  possession.  In  the  cases  so  hold- 
ing, it  is  also  held  that  the  tenant  by  such  sale  and  con- 
veyance forfeits  his  estate;  and  the  remainderman  may 
at  once  elect  whether  he  will  consider  the  particular  estate 
forfeited.  If  he  so  elects  he  may  recover  possession,  and 
of  course  under  such  circumstances  the  statute  of  limi- 
tations would  at  once  begin  to  run  against  his  claim.  But 
the  courts  so  holding  also  generally  hold  that  the  remain- 
derman is  not  required  to  consider  the  particular  estate 
forfeited;  he  may  disregard  the  act  of  the  tenant  in  mak- 
ing such  sale  and  conveyance  and  may  claim  his  estate 
when  the  particular  estate  is  terminated  according  to  it« 
terms.  The  statute  then  will  not  commence  to  run  until 
his  right  of  possession  accrues  at  the  termination  of  the 
life  estate. 
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The  sale  and  conveyance  by  the  tenant  is  not  an  ouster 
or  disseizin,  unless  the  remainderman  elects  to  so  consider 
it.  The  general  rule  is  that  a  conveyance  of  the  life  estate 
conveys  all  the  rights  of  the  grantor.  The  grantee  holds 
the  estate  during  the  life  of  the  grantor;  the  remainder- 
man cannot  forfeit  the  life  estate,  and  is  not  entitled  to 
possession  until  that  estate  terminates,  and  is  not  ordi- 
narily affected  by  the  conveyance.  This  is  undoubtedly 
the  rule  in  this  state.  Helming  v.  Forrester,  87  Neb.  .438; 
McFarland  v.  Flack,  87  Neb.  452. 

The  general  question  is  pretty  fully  discussed  in  a  note 
to  Allen  V,  De  Groodt,  14  Am.  St.  Rep.  626  (98  Mo.  159). 
The  editor  says  in  the  note:  "When,'upon  the  termination 
of  a  life  or  other  estate  which  entitled  its  owner  to  the 
])ossession  of  the  i)roi)erty,  the  reversioner  or  remainder- 
man becomes  vested  with  an  estate  giving  him  a  right  to 
such  possession,  lie  will  naturally  meet  with  reluctance 
ui)on  the  part  of  the  persons  in  possession  to  yield  it  to 
him.  If  possible,  they  will  interpose  a  claim  that  his 
'estate  has  been  extinguished  by  prescription,  or  by  his 
laches,  or  by  any  other  mode  which  their  ingenuity  or  that 
of  their  counsel  can  suggest.  It  is  a  general  rule,  well 
supported  both  by  reason  and  authority,  that  no  one  can 
l)e  in  default  in  not  bringing  an  action  which  it  was  im- 
])ossible  for  him  to  have  maintained  if  brought,  and  that 
no  statute  of  limitations  can  commence  running  until  the 
period  arrives  when  the  person  claiming  title  or  right  of 
])ossession  can  successfully  vindicate  his  claim  and  right 
by  some  appropriate  action.  When,  therefore,  one  who 
has  been  a  reversioner  or  remainderman  becomes  entitled 
to  the  possession  of  the  property  by  the  termination  of  a 
preceding  estate  in  possession,  and  he  brings  his  action  to 
enforce  his  right,  and  is  met  with  a  plea  of  prescription 
or  laches,  the  proper  inquiry  is,  whether  the  action  which 
he  thus  brings  could  have  been  commenced  and  maintained 
by  him  at  any  period  anterior  to  its  actual  commencement; 
and,  if  so,  the  statute  must  be  regarded  as  operating  from 
iind  after  such  period.    If,  after  that  period,  the  full  time 
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required  by  the  statute  of  limitations  has  interposed,  he 
should  be  regarded  as  barred.  Otherwise,  his  right  must 
be  regarded  as  still  intact  and  irresistible,  however  long 
continued  the  delay  has  been.  To  this  rule  there  appears 
to  be  an  exception,  arising  in  the  cases  in  which  the  tenant 
in  posKession  has  been  guilty  of  some  act  or  default  for 
which  the  reversioner  or  remainderman  might  have  elected 
to  terminate  the  estate  in  possession.  In  such  cases,  while 
the  reversioner  may  so  elect,  and,  \ypon  such  election, 
maintain  an  appropriate  action  to  recover  possession,  he 
may  also  waive  the  forfeiture;  and,  if  he  doas  waive  it, 
he  is  regarded  as  obtaining  a  new  right  of  possession  upon 
the  deatli  of  the  life  tenant,  or  other  termination  of  the 
particular  estate;  and  the  statute  of  limitations  will  not 
be  allowed  to  (commence  its  operation  until  the  happening 
of  the  latter  event  (citing  cases).  *  ♦  *  The  possession 
of  the  tenant  for  life  is  never  deemed  adverse  to  the  re- 
versioner or  remainderman  (citing  cases).  The  protection 
of  the  latter  is  not  limited  to  a  mere  presumption  that  the 
I)ossessi(m  is  not  adverse  to  him;  it  cannot  by  any  pos- 
sibility become  adverse,  for  the  reason  that  such  posses- 
sion is  not  an  interference  with  Iiis  rights.  The  tenant 
(*annot  make  his  possession  adverse,  though  he  denies  that 
any  one  has  any  estate  in  revei-sion  or  remainder,  and 
proclaims  that  he  is  the  owner  of  the  fee.  There  is  no  one 
to  sue,  no  matter  how  often  or  how  openly  and  loudly 
such  tenant  may  claim  to  be  an  absolute  proprietor,  for 
the  person  in  reversion  or  remainder  concedes  the  right 
of  possession  for  life,  and  cannot  therefore  dispute  it.' 
i'^almons'  Adrn'rs  v.  Dat^is,  29  Mo.  176.  Hence  it  follows 
that  the  statute  of  limitations  does  not  run  against  any 
possessory  acti(m  in  favor  of  a  reversioner  or  remainder- 
man until  the  extinguishment  of  the  estate  of  the  tenant 
for  life.  ♦  ♦  ♦  The  fact  that  the  reversioner  did  not 
pursue  his  remedy  to  remove  a  cloud  from  his  title  appears 
to  us  to  be  immaterial.  It  has  always  been  tlie  law  thnt 
any  one  might  resort  to  a  court  of  ecjuity  to  remove  nn 
apparent  cloud  upon  his  title,  and  statutes  are  now  in 
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force  in  many  of  the  states  under  the  provisions  of  which 
one  may  call  upon  any  one  asserting  an  adverse  claim  to 
his  property  to  litigate  such  claim,  and  to  submit  it  to 
judicial  determination.  If  persons  holding  estates  in  re- 
mainder or  reversion,  and  therefore  not  entitled  to  the  im- 
mediate possession  of  the  property,  must  exercise  the 
right  thus  conceded  to  them  in  equity  or  by  these  statutes, 
or  be  met  with  a  presumption  that  every  conflicting  claim 
accompanied  by  the  possession  is  valid,  these  rights  of  ac- 
tion operate  as  so  many  snares.  These  equitable  remedies, 
by  which  one  claiming  an  estate  or  interest  in  land  may 
appeal  to  the  courts  to  determine  it,  were  designed  for  his 
I)rotection,  rather  than  his  destruction,  and  the  fact  that 
he  does  not  resort  to  them  ought  not  to  be  regarded  as  an 
irrevocable  abandonment  of  those  remedies  to  which  he  is 
otherwise  entitled.''  We  quote  thus  liberally  from  this 
note  because  the  author  here  states  the  law  as  it  now  exists 
in  this  state  and  the  reason  for  its  existence.  If  the  reasons 
given  are  insufficient  and  the  law  should  be  changed,  the 
courts  cannot  change  it  without  the  help  of  the  legislature. 
Tenants  in  common  have  an  equal  right  of  possession, 
and  if  one  of  them  conveys  the  whole  estate  for  full  vahie 
to  a  third  party,  who  excludes  the  other  tenant  in  common, 
the  statute  of  limitations  will  run  from  the  time  of  such 
exclusion.  Beall  v.  McMenemy^  .63  Neb.  70.  The  reason 
is  because  the  right  exists  at  the  time  of  the  exclusion. 
No  new  or  additional  right  accrues  to  the  tenant  so  ex- 
cluded. His  right  of  action  is  as  complete  as  it  ever  can 
be.  The  plaintiff  cites,  as  supporting  her  theory,  Lewis  v. 
BarnJiardt,  43  Fed.  854;  Crawford  v.  Meis,  123  la.  610. 
There  is  language  in  the  opinion  in  each  of  these  cases 
which  appears  to  support  the  plaintiff's  contention.  In 
Ij€v)is  V,  Barnhardt  the  estate  was  sold  for  taxes  and  the 
defendant  claimed  under  that  title.  It  was  held  that  the 
purchaser  at  the  tax  sale  was  a  purchaser  in  good  faith, 
"without  notice  that  his  vendor  owned  an  estate  for  life," 
and  that  in  such  case  the  statute  of  limitations  began  to 
run  from  the  time  of  the  purchase.    The  decision  is  put 
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upon  that  ground.  The  case  is  a  peculiar  one,  and  whether 
it  may  be  considered  as  authority  in  general  it  is  not  ap- 
plicable to  the  question  here  presented.  Crawford  v,  Meis 
also  involves  the  question  of  a  tax  title  and  the  power  of 
one  cotenant  to  disseize  the  other.  The  court,  aft^r  saying 
that  "as  a  general  rule  the  limitation  statute  does  not  be- 
gin to  run  as  against  a  remainderman  until  the  termina- 
tion of  the  preceding  estate,"  said  that  that  rule  involves 
the  continuation  of  the  relation  of  tenant  and  remainder- 
man. The  court  then  states  the  law  as  this  plaintiff  con- 
tends it  is,  but  the  decision  of  the  case  does  not  appear  to 
be  necessarily  based  upon  this  statement  of  the  law.  The 
court  appears  to  consider  that  this  view  of  the  law  is 
necessarily  derived  from  its  former  holding  in  Mum^ay  v. 
Quigley,  119  la.  6,  but  that  case  involved  a  question  of 
ouster  between  cotenants,  and  was  principally  determined 
upon  the  fact  that  the  plaintiff's  title  was  derived  directly 
from  the  state,  and  the  essential  defense  was  that  the  con- 
veyance was  obtained  by  fraud.  The  language  used  in 
the  latter  case  was  apparently  not  justified  by  the  former 
decision.  Both  of  the  cases,  however,  were  decided  after 
the  note  from  which  we  have  quoted  so  liberally  was  writ- 
ten, in  which  it  was  said:  "The  rule  that  the  possession, 
of  a  tenant  for  life  is  not  adverse  to  the  remainderman  or 
reversioner  has  never  been  repudiated  in  express  terms." 
The  title  of  these  defendants  was  not  barred  by  the  statute 
of  limitations,  and  the  district  court  was  right  in  so 
holding. 

The  defendant  Mansell  Davis,  as  one  of  the  two  surviv- 
ing brothers  of  the  decedent,  Ansel  A.  Davis,  inherited  a 
one-half  interest  in  the  estate  in  remainder,  and  has  since 
purchasd  a  one-twelfth  interest  from  one  of  the  heirs  of 
his  deceased  brother,  Orsel.  The  outstanding  mortgage 
of  |1,000  covered  not  only  the  80  acres  of  land  involved  in 
this  litigation,  but  included  also  land  which  has  now 
descended  to  Mansell  Davis.  It  was  in  his  interest  to  have 
this  mortgage  paid.  He  was  consulted  in  regard  to  selling 
a  part  of  the  land  in  order  to  relieve  the  remainder  from 
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incumbrance,  and  consented  to  so  doing.  The  proceeds  of 
the  80  sold  were  used  to  relieve  the  remaining  80  from  in- 
cumbrance. He  participated  in  the  transaction,  which 
was  for  his  benefit  in  the  same  sense  in  which  it  was  for 
the  benefit  of  the  owner  of  the  life  estate,  and  has  thus 
himself  received  the  full  value  of  all  interest  that  he  had 
in  the  land  sold,  and  it  seems  clear  that  he  cannot  now  in 
a  court  of  equity  repudiate  the  transaction  and  recover  an 
interest  in  the  land  disposed  of,  while  retaining  the  full 
value  received  therefor.  The  evidence  does  not  show  that 
the  other  defendants  took  any  part  in  these  transactions. 
The  decree  of  the  district  court,  therefore,  is  right  as  to 
the  children  and  heirs  of  Orsel  Davis,  deceased.  The  de- 
cree is  modified  so  as  to  quiet  the  plaintifiPs  title  in  seven- 
twelfths  interest  in  the  land,  and  in  other  respects  is 
affirmed,  and  the  cause  is  remanded,  with  instructions  to 
partition  the  land  between  the  plaintiff  and  the  children 
of  Orsel  Davis,  deceased.  The  costs  in  this  court  will  be 
equally  divided  between  the  plaintiff  and  the  defendant 
Mansell  Davis. 

Affirmed  as  modified. 

Lbtton,  J.,  not  sitting. 

Fawcbtt,  J.,  dissenting. 

The  majority  opinion  is  an  excellent  one  down  to  the 
last  paragraph,  and  as  to  the  first  and  second  paragraphs 
of  the  syllabus.  The  closing  paragraph  of  the  opinion 
and  the  third  paragraph  of  the  syllabus  are,  in  my  judg- 
ment, all  wrong.  Referring  to  defendant  Mansell  Davis, 
the  opinion  states :  "The  outstanding  mortgage  of  |1,000 
covered  not  only  the  80  acres  of  land  involved  in  this  liti- 
gation, but  included  also  land  which  has  now  descended  to 
Mansell  Davis.  It  was  in  his  interest  to  have  this  mort- 
gage paid.  He  was  consulted  in  regard  to  selling  a  part  of 
the  land  in  order  to  relieve  the  remainder  from  incum- 
brance, and  consented  to  so  doing.  The  proceeds  of  the  80 
sold  were  used  to  relieve  the  remaining  80  from  incum- 
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brance.  He  participated  in  the  tnmsaction,  which  was  for 
his  benefit  in  the  same  sense  in  which  it  was  for  the  benefit 
of  tlie  owner  of  the  life  estate,  and  has  thus  himself  re- 
ceived tlie  full  value  of  all  interest  that  he  had  in  the  land 
sold,  and  it  seems  clear  that  he  cannot  now  in  a  court  of 
(Hiuity  rei)udiate  the  transiictiou  and  recover  an  interest 
in  the  land  disjjosed  of,  while  retaining:  the  full  value 
received  therefor."  This  is  an  incorrect  and  very  mis- 
leading statement  of  the  record.  He  did  not  ^'participate 
in  the  transaction,"  nor  was  he  "consulted"  in  regard  to 
sellini^  a  part  of  the  land  "in  order  to  relieve  the  remainder 
from  incumbrance,"  nor  did  he  "consent  to  so  doing."  His 
language  will  have  to  be  greatly  enlarged  ui>on  in  order 
to  give  it  any  such  meaning.  I  will  now  give  the  entire 
testimony  upon  that  point.  I>efore  doing  so,  however,  let 
me  call  attention  to  one  legal  principle  and  to  one  question 
of  undisi)uted  fact.  The  legal  principle  is:  Estoppel  is  an 
intenticmal  relincjuishment  of  a  known  right.  The  undis- 
puted fact  is:  That  at  the  time  Mansell  Davis  was  "con- 
sulted," in  refi»rence  to  the  sale  of  the  80,  and  "consented" 
thereto,  everybody  supposed  that  the  whole  quarter  section 
was  the  absolute  property  of  the  widow  Davis.  It  had 
been  set  off  to  Iier  under  the  Baker's  decedent  act,  which 
at  that  time  had  not  been  held  invalid.  The  widow,  who 
was  making  the  sale,  Mrs.  Bohrer,  who  was  making  the 
purchase,  her  husband,  Mr.  Bohrer,  Mansell  Davis,  the 
county  judge  and  tlie  lawyer  in  the  case,  all  thought  that 
the  property  belonged  absolutely  to  her  and  that  she  had 
the  full  right  to  sell  it,  so  that  everything  that  Mansell 
said  in  relation  to  the  matter  was  with  that  understand- 
ing as  to  the  situation  and  ownership  of  the  iH'oi)erty. 
Now,  let  us  see  what  the  testimony  is  upon  that  pojnt.  I 
give  it  entire  as  shown  by  the  abstract  prepared  by  appel- 
lant. 

Mrs.  Bohrer,  the  plaintiff,  gave  no  testimony  on  the 
subject.  It  is  evident,  therefore,  that  she  had  no  conversa- 
tion whatever  with  Mansell  Davis.  Her  husband  testified 
as  follows ;    Direct  examination :    "Had  a  talk  with  Man- 
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sell  Davis  abont  buying  a  part  of  it.  Well,  I  met  him  in 
the  road,  and  I  told  him  I  had  been  talking  to  Tom  (tliat 
wa«  her  son)  and  old  Annie  herself  (we  always  called  her 
old  Annie)  about  buying  that  piece  of  laud,  'Well/  he 
says,  4f  you  buy  it,  it  would  help  her  out  on  that  mort- 
gage on  that  80/"  Cross-examination:  "Yes,  sir;  that 
talk  with  Mansell  Davis  was  in  November  before  the  deed 
was  made,  along  between  his  place  and  the  land,  in  the 
road,  stopped  and  talked  about  it.  No  one  i>resent  just 
me  and  him.  He  was  horseback.  If  I  recollect  I  was 
afoot.  Oh.  we  got  to  talking  there  like  neighbors  will,  and 
then  I  told  him  I  had  been  talking  with  Tom  and  Annie 
about  that  piece  of  land,  and  that's  the  way  it  commenced. 
Well,  he  was  willing  (this,  of  course,  is  a  conclusion), 
said  it  would  help  her  out,  leave  her  a  home  if  she  got 
the  mortgage  oflf,  and  so  on."  The  papers  show  how  much 
the  mortgage  was.  Redirect  examination:  "There  was 
something  said  in  my  talk  with  ^lansell  Davis  about  how 
the  rest  of  this  mortgage  would  be  taken  care  of.  Why 
the  mortgage  would  be  relea,sed  on  the  east  80  and  put  on 
the  west  80,  and  that  would  leave  her  a  home.  That  was 
the  general  understanding  with  us,  all  the  way  through," 
It  will  be  observed  that  this  redirect  is  a  mere  conclusion 
of  the  witness  as  to  what  was  said.  Recross-examination : 
"Q.  When  did  Mansell  make  that  statement  to  you?  A. 
Why,  as  a  friend,  we  was  a-talking  there.  Then  there 
was  another  time  we  were  talking  about  that,  that  has 
come  to  my  mind,  Mansell  Davis  came  down  to  my  place 
one  Sunday  morning,  and  we  talked  the  matter  over  again 
there  west  of  the  house.  That  was  just  before  the  deed 
was  made.  No  one  present,  just  him  and  me  by  ourselves. 
No;  nothing  said  about  the  mortgage  at  that  time  that  I 
recollect  of;  oh,  yes;  the  mortgage  was  talked  about  at  the 
first  conversation.  There  were  several  talks  around 
amongst  us,  I  can't  just  remember.  Talks  with  ilrs.  Davis 
and  Tom  and  Mr.  Davis  told  me  about  the  |1,500  mort- 
gage. Mrs.  Davis,  Tom  and  Mansell.  Yes,  sir;  Mansell 
just  said  this,  if  I  would  take  it  she  could  turn  the  money 
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over  to  the  Lombard  Loan  Company,  the  one  that  held  the 
mortgage  against  it,  and  could  put  the  mortgage  on  the 
other  80,  west  80,  and  that  would  release  the  east  80.  No; 
it  was  ]Mansell,  not  Mrs.  Davis,  that  said  that  He  knew 
the  Lombard  Company  had  the  mortgage  all  right."  This 
is  tlie  sum  total  of  the  testimony  offered  by  plaintiff  upon 
that  point.  Without  any  contradiction  or  qualification 
on  the  part  of  defendant  Mansell  Davis,  I  insist  that  it  is 
entirely  insufficient  to  sustain  a  judgment  of  estoppel  as 
against  Mansell.  He  did  not  know  that  he  had  any  right 
in  the  property.  The  talk  between  him  and  Bohrer  was, 
as  twice  stated  by  Bohrer,  a  mere  friendly  talk.  There 
was  absolutely  nothing  said  about  ManselPs  having  any 
interest.  It  was  simply  a  friendly  talk  as  to  whether  or 
not  it  would  be  a  good  thing  for  the  Bohrers  to  buy  the 
80,  and  Mansell,  as  a  friend,  simply  stated  that  if  they 
did  buy  the  80  "it  would  help  her  out"  on  the  mortgage. 

Mansell  Davis  testified,  upon  direct  examination:  **I 
heard  part  of  Mr.  Bohrer's  testimony,  not  sure  I  heard  it 
all.  I  don't  think  I  had  as  much  conversation  as  he  said. 
I  remember  his  asking  me  something  about  the  advisability 
of  his  buying  that  place.  I  can't  just  recall  now  nearly  so 
much  as  he  said  here.  I  remember  his  asking  me  if  1 
thought  he  ought  to  buy,  or  if  it  would  be  safe  for  him  to 
buy  it.  Well,  I  may  have  suggested  that  it  would  be  safe 
enough  for  him  to  buy  it  so  far  as  I  knew.  I  didn't  advise 
him  to  buy  it,  as  he  said.  I  am  very  sure  we  never  had 
any  such  conversation  on  Sunday  at  his  place.'*  Plaintiff's 
counsel  did  not  see  fit  to  cro3s-examine  Mansell.  The 
above  is  the  entire  testimony  upon  this  point. 

The  decree  of  the  district  court  found  that  the  defend- 
ants were  entitled  tx)  the  possession  of  the  premises  at  the 
death  of  Mrs.  Davis  and  to  the  rents  and  profits  since  that 
time ;  that  plaintiff's  possession  since  the  death  of  the  life 
tenant  had  been  wrongful ;  found  the  value  of  the  improve- 
ments made  by  plaintiff  to  be  |125  (plaintiff  testified  that 
no  buildings  had  ever  been  erected  on  the  property); 
found  the  sums  paid  for  taxes  for  the  year  1892  and  taxes 
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aiBce  tbe  death  of  the  life  tenant;  found  that  plaintiff  had 
paid  the  ^1,000  mortgage,  and  that  such  payment  was 
beneficial  to  the  defendants;  found  the  annual  rental  of 
the  prfiperty  since  tlie  death  of  the  life  tenant  to  be  $100; 
i^tiited  the  account  between  the  parties  as  to  rents,  pay- 
ment of  taxes,  and  payment  of  mortgage,  and  found  a 
balance  due  the  plaintiff  for  |1,047.47;  that  plaintiff  was 
entitled  to  a  lien  for  the  same;  ordered  defendants  to  pay 
the  same  within  60  days,  and  that  in  case  of  a  default  the 
premises  be  sold  to  satisfy  the  amount  so  found  due,  with 
interest,  costs  and  increased  costs.  This  judgment  is  not 
only  right  in  every  respect,  but  is  the  only  judgment  which, 
under  tlie  foruter  decisions  of  this  court  and  tlie  other  au- 
thorities cited  in  the  majority  opinion,  could,  properly,  be 
rendered  upon  the  record  before  us.  The  district  court 
evidently  had  those  cases  before  it,  together  with  Hobson 
i\  Huxtabh,  79  Neb.  340.  The  rules  announced  in  those 
cases  were  follnwed,  and  the  judgment  should  not  be  dis- 
turbed. 

Briefly  stated,  plaintiff  purchased  the  life  estate  of  the 
widow  Davis  and  lias  enjoyed  that  life  estate  for  17  years. 
In  order  to  have  that  enjoyment,  she  paid  off  a  mortgage 
irf  $1,000-  Tlip  decree  of  the  district  court  now  gives  that 
back  to  her,  credits  her  for  tiixes  paid  since  the  death  of  the 
life  teniUit,  credits  her  with  her  improvements,  and  only 
charges  her  with  rent  since  the  life  tenant's  decease.  If 
she  is  not  obtaining  full  equity  under  the  decree  of  the 
district  court,  then  I  confes>s  that  I  have  no  conception  of 
equity.  Tlie  holding  of  the  majority  opinion  amounts  to 
absolutely  taking  away  from  a  remainderman  his  estate. 
Tinder  the  guise  of  estoppel,  when  no  estoppel  has  been 
shown. 

Ab  an  abstract  proposition  of  law  the  third  paragraph 
of  the  syllabus  may  he  sound;  but  the  trouble  is,  it  has  no 
application  to  the  facts  in  this  case.  Mansell  Davis  is 
not  invoking  the  aid  of  a  court  of  equity  to  repudiate  a 
sale  by  the  life  tenant  which  he  had  advised.  He  is  here 
Htanding  upon  his  legal  rights,  in  a  suit  in  equity  com- 
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menced  by  tlie  grantee  of  the  life  tenant,  which  seeks  to 
enlarge  his  puit-Iiase  of  his  gi-antor's  life  estate  into  a 
purcliase  of  the  fee  of  the  entire  estate.  In  such  a  case 
the  rule  announced  in  paragraphs  1  and  2  of  the  syllabus 
applies.  Mausell  is  not  refusing  to  do  e<iuity.  On  the 
contrary,  the  decree  of  the  district  court  requires  him  to 
do  tliut  which  is  e<iuitable.  Very  few  persons  who  buy  a 
mere  life  estate  have  the  good  fortune  to  enjoy  that  estate 
for  17  years.  The  district  court  allowed  plaintiff  every- 
thing that  she  is  entitled  to,  and  its  judgment  should  be 
affirmed  generally. 

Hamer,  J.,  joins  in  above  dissenting  opinion. 


Hannah   Bryant,   appellke,   v.   Modern   Woodmen   of 
Amerk^v,  appellant. 

Modern  Woodmen  of  America,  appellant,  v,  Hannah 
Streit  (nee  Bryant),  appellee. 

Piled  September  26,  1913.     Nos.  17,231,  17,988. 

1.  Pleading:    Inconsistent  Allegations.     If  a  pleader  makes  Incon- 

sistent allegations  in  a  pleading,  he  is  bound  by  those  that  are 
most  favorable  to  the  case  of  his  opponent. 

2.  Appeal:   Briefs.    In  a  civil  case,  when  no  brief  is  filed  which  sepa- 

rately states  and  numbers  the  points  relied  upon,  with  the  cita- 
tions of  authorities  relied  upon  under  each  point,  respectively, 
and  designatini?  "the  several  pages  of  the  record  containing 
matter  bearing  upon  the  questions  discussed  In  such  brief,"  and 
in  other  respects  complying  with  rule  9  of  this  court,  the  court 
will  not  ordinarily,  for  the  purpose  of  reversing  a  decision  of  the 
trial  court,  look  for  matters  In  the  record  not  briefed  as  the 
rule  requires. 

Appeal  from  the  district  court  for  Miidison  county: 
Anson  A.  Welch,  Judge.    Ap,rmed, 


sjs^uaM 
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B.  D.  Smith,  W.  E.  Reed  and  T.  8.  Allen^  for  appellant. 
WUUam  F.  Allen  and  William  Dowling,  contra^ 

Sedgwick,  J. 

This  defendant,  formerly  Hannali  Bryant,  brought  her 
action  in  tliat  name  in  the  district  court  for  Madison 
county  against  this  plaintiff  upon  a  certificate  of  member- 
ship and  fraternal  insurance,  upon  the  life  of  lier  former 
husband,  El  lard  E.  Bryant  She  recovered  a  judgment 
in  that  acticm,  which  upon  appeal  to  this  court  was  re- 
versed and  the  causes  remanded  for  another  trial.  Bryant 
V.  Modern  Woodmen  of  America^  86  Neb.  372.  Upon  an- 
other trial  in  the  district  court  she  again  recovered  a 
judgment  from  which  the  defendant  in  that  action  ap- 
pealed to  this  court.  Afterwards,  the  company  brought 
this  action  in  the  district  court  for  Madison  county  to 
obtain  a  new  trial  of  the  former  action  under  section  602 
of  the  code.  The  district  court  found  against  the  company 
and  entered  a  decree  dismissing  the  action  for  a  new  trial. 
From  this  decree  the  comi)any  appealed  to  this  court,  and 
upon  motion  the  two  cases  were  consolidated  and  were 
submitted  together. 

In  the  brief  of  the  appellant  it  is  said :  "We  have  as- 
sumed that  the  only  issue  here  is  whether  or  not  the  ap- 
pellant is  entitled  to  a  new  trial.  ♦  ♦  ♦  For  that  reason 
we  have  not  discussed  the  evidence  in  the  original  case." 
The  brief  then  states  in  a  general  way  some  reasons  for 
supposing  that  the  judgment  in  the  original  case  is  erro- 
neous. These  reasons  are  derived  entirely  from  the  sup- 
posed evidence  in  the  case,  and  no  reference  is  made  in  the 
brief  to  any  part  of  the  record  supposed  to  disclose  errors 
requiring  a  reversal.  In  this  condition  of  these  records, 
and  the  submission  of  the  cases,  there  is  no  question  pre- 
sented to  this  court,  except  the  sufficiency  of  the  evidence 
to  support  the  decree  of  the  district  court  in  refusing  the 
new  trial. 
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The  ground  relied  upon  for  a  new  trial  is  that  through 
the  neglect  of  the  oflScial  reporter  of  the  district  court, 
and  without  any  fault  on  the  part  of  the  defendant  com- 
lumy  in  the  original  case,  the  company  was  unable  to 
obtain  a  transcript  of  the  evidence  in  the  original  case  and 
procure  a  settlement  of  a  bill  of  exceptions.  It  appears 
that  when  the  transcript  of  the  evidence  was  delivered  by 
the  olfic*ial  reporter  to  the  attorneys  for  the  company, 
some  10  or  20  days  before  the  expiration  of  the  time  for 
serving  the  bill  of  exceptions,  the  applica'tion  for  mem- 
l)ership  and  the  certificate  of  membership  which  had  been 
offered  in  evidence  at  the  trial  were  not  incorporated  in 
the  transcript,  nor  attached  thereto,  and  it  is  insisted  that 
counsel  were  unable  to  obtain  these  documents  in  time  to 
settle  the  bill  of  exceptions,  and  for  that  reason  no  bill  of 
(exceptions  was  ever  properly  settled  and  allowed. 

Upon  examination  of  the  pleadings  in  the  original  case, 
we  find  that  the  petition  sets  forth  in  full  the  application 
for  membership  and  the  certificate  of  membership.  The 
amended  answer  admits  that  these  are  the  application  and 
certificate  in  the  following  words :  "The  defendant  admits 
that  on  or  about  the  16th  day  of  January,  1907,  one  Ellard 
E.  Bryant,  mentioned  in  plaintiff's  petition,  then  a  resi- 
dent of  Madison,  Nebraska,  made  and  executed  an  applica- 
tion for  membership  in  the  defendant  society,  and  to  Box 
Elder  Cvamp  No.  485,  a  subordinate  lodge  of  this  defend- 
ant, located  at  said  ^ladison,  Nebraska  (a  copy  of  which 
said  application  is  referred  to  in  plaintiflPs  petition  as 
'Exhibit  A'  and  incorporated  therein  and  made  a  part 
thereof),  and  that  in  pursuance  of  said  application  this 
defendant  did  on  the  28th  day  of  January,  1907,  issue  to 
the  said  Ellard  E.  Bryant  benefit  certificate  No.  1,346,629, 
a  copy  of  which  said  certificate  Is  set  forth  in  plaintifiPs 
petition.** 

The  company  now  insists  that  the  application  and  cer- 
tificate are  not  correctly  and  fully  set  out  in  the  petition 
in  the  original  case;  and  that  therefore  it  was  necessarv- 
to  introduce  them  in  evidence,  which  was  done,  and  that 
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if  they  were  properly  preserved  and  pi*esented  in  a  bill  of 
exceptions  they  woiUd  show  important  representations  of 
the  insured  which  were  false  and  vitiated  the  insurance. 

If  a  pleader  makes  inconsistent  allegations  in  a  plead- 
ing, he  is  bound  by  those  that  are  most  favorable  to  the 
case  of  his  opponent.  When  a  contract  is  incorporated  in 
tUe  petition  in  a  case  and  is  admitted  by  the  answer  to  be 
the  contract  between  the  parties,  neither  party  will  be  al- 
lowed to  prove  or  contend  that  the  contract  was  other  or 
diflFerent  than  as  so  solemnly  agreed  upon  in  the  issues. 
No  attempt  was  made  to  withdraw  the  admission  or  to 
change  the  answer  in  that  regard.  The  application  and 
c^tificate,  then,  were  wholly  unnecessary  as  proof  of  the 
contract  between  the  parties,  which  was  fully  established 
by  the  pleadings  themselves.  It  is  not  contended  that 
these  documents  were  material  for  any  other  purpose. 
These  papers,  then,  would  be  of  no  assistance  to  the  court 
if  incorporated  in  the  bill  of  exceptions.  Moreover,  thesc^ 
papers,  being  fully  established  by  the  pleadings,  could 
have  been  supplied  from  the  pleadings  themselven  if 
thought  to  be  necessary  in  settling  the  bill  of  exceptions. 
The  company,  therefore,  has  suffered  no  "unavoidable 
casualty  or  misfortune  preventing  the  party  from  prose- 
cuting or  defending." 

The  trial  court  was  right  in  refusing  a  new  trial ;  and, 
no  error  being  shown  in  the  original  case,  the  judgment 
and  decree  in  these  cases  are 

Affirmed. 

Reesb,  0.  J.,  Lhtton  and  Fawcbtt,  JJ.,  not  sitting. 
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Bresee  v.  Snyder. 


Charles  P.  Bresee,  appellant,  v.  Harry  A.  Snyder, 

APPELLEE. 

Filed  September  26,  1913.    No.  17,336. 

1.  Bills  and  Notes:  Action:  Parties.  Under  section  23  of  the  code, 
an  action  upon  a  promissory  note  may  properly  be  brought 
against  the  maker  thereof  in  the  name  by  which  he  signed  the 
note. 

3.  Judgment:  Transcript:  Exbcution:  Sale:  Collateral  Attack. 
A  transcript  of  a  judgment  of  the  county  court  may  be  filed  in 
the  office  of  the  clerk  of  the  district  court  In  any  county  of  the 
state.  It  is  not  necessary  to  first  file  it  in  the  county  In  which 
the  judgment  was  rendered.  When  it  appears  that  a  true  tran- 
script of  the  judgment  is  filed  in  another  county,  execution  and 
sale  thereon  will  not  be  held  void  in  a  collateral  attack  eight  or 
ten  years  afterwards;  the  land  having  been  several  times  trans- 
ferred to  innocent  purchasers  in  the  meantime. 

>.  Execution:  Sale:  Irregularities.  A  mere  irregularity  in  the  no- 
tice of  sale  of  real  estate  upon  execution  is  cured  by  confirma- 
tion, as  against  a  collateral  attack. 

Appeal  from  tlie  district  court  for  Keya  Paha  county: 
James  J.  Harrington,  Judge.    Affirmed. 

Andrew  if.  Morrisseyj  Allen  G.  Fisher  and  William  P. 
Ilooney,  for  appellant. 

Charles  E.  Lear,  Forrest  Lear  and  William  E.  PitzeTj 
contra. 

Sedgwick,  J. 

The  plaintiff  broupht  this  action  in  the  district  court 
for  Keya  Paha  county  to  set  aside  certain  conveyances 
and  quiet  his  alleged  title  in  real  estate  situated  in  that 
county.  Both  parties  derive  their  title  by  mesne  convey- 
ance from  one  Aaron  INIarkley.  ]\Iarkley  and  his  wife  con- 
veyed the  land  by  warranty  deed  in  1893  to  Folkert  Fass. 
In  April,  1800,  Folkert  Fass,  in  the  name  of  F.  Fass,  and 
one  H.  H.  Fass  executed  and  delivered  to  one  Gedney  Ven- 
ter their  negotiable  promissory  note  for  |300.  In  1898  Qed- 
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ney  Venter  obtained  a  judgment  in  the  county  court  of 
Otoe  county  against  F.  Fass  and  H.  H.  Fass  for  $311.92 
and  costs.  Afterwards  a  transcript  of  tliis  judgment,  duly 
certified,  was  filed  in  the  oflSice  of  the  clerk  of  the  district 
court  for  Otoe  county.  Afterwards  the  clerk  of  the  dis- 
trict court  for  Otoe  county  made  a  transcript  of  this  judg- 
ment, and  certified  thereon  that  "the  foregoing  is  a  true 
and  compared  copy  of  the  transcript  in  said  cause  as 
the  same  appears  on  file  and  of  record  in  my  oflSce."  This 
transcript  was  duly  filed  and  docketed  in  the  office  of  the 
clerk  of  the  district  court  for  Keya  Paha  county,  and  an 
execution  issued  thereon  and  delivered  to  the  sheriff  of 
Keya  Paha  county.  That  officer  certified  that  he  made 
diligent  search  in  said  county  for  goods  and  chattels  of 
the  defendants  named  therein,  and  for  want  thereof  levied 
the  execution  on  the  land  in  question.  The  sheriff  sold 
the  land  upon  the  execution  to  the  plaintiff  therein,  Ged 
ney  Venter,  on  the  15th  day  of  November,  1898.  On  thi 
11th  day  of  May,  1908,  Folkert  Fass  and  Mary  A.  Fass, 
his  wife,  executed  a  quitclaim  deed  of  the  land  in  question 
to  the  plaintiff.  The  plaintiff  claims  under  this  deed,  and 
alleges  that  the  judgment  and  sale  in  the  suit  of  Mr.  Ven- 
ter were  so  irregular  as  to  convey  no  title.  In  1899  Ged- 
ney  Venter  and  his  wife  conveyed  the  land  by  warranty 
deed  to  M-  L.  Hayward,  and  in  the  same  year  Hayward 
and  wife  conveyed  by  warranty  deed  to  W.  C.  Tliomas, 
and  in  December,  1906,  Thomas  and  wife  conveyed  by 
warranty  deed  to  this  defendant,  Harry  A.  Snyder.  Mr. 
Thomas  took  possession  of  the  land  under  his  purchase. 
and  in  the  following  year  inclosed  the  land  witli  a  fence 
and  used  it  as  a  pasture.  There  was  no  one  living  on  the 
land  when  he  bought  it,  and  he  continued  to  use  it  as  a 
pasture  until  he  conveyed  it  to  this  defendant,  who  ap- 
pears to  have  bought  it  in  good  faith. 

The  appellant's  brief  does  not  comply  with  rule  9.     It 

does  not  separately  state  and  number  the  points  of  law, 

upon  which  he  relied  for  a  reversal,  with  the  citations  of 

authorities  supporting  each  point  cited  under  the  point 

28 
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which  they  are  supposed  to  support.  The  brief  does  not 
by  number  designate  the  several  pages  of  the  record  (the 
abstract)  containing  matter  bearing  upon  each  question 
discussed,  respectively.  The  references  to  adjudicated 
cases  do  not  comply  with  the  rule  so  as  to  enable  the  court 
to  turn  to  them  without  loss  of  time.  In  other  respects 
the  rules  are  not  complied  with.  Counsel  must  not  be 
disappointed  if  the  court  refuses  to  do  their  work  and 
l)rief  their  cases  for  them,  especially  for  the  purpose  of 
reversing  a  judgment  of  the  trial  court.  The  judgment 
of  the  trial  court  is  presumed  to  be  right,  and,  if  upon  a 
general  view  of  the  record  no  substantial  error  prejudicial 
to  the  riglits  of  appellant  is  observed,  the  court  will  not 
ordinarily  look  further  for  errors  not  properly  briefed  in 
(compliance  with  the  rules.  The  rules  are  not  advisory 
merely;  they  are  not  binding  upon  the  court  alone;  coun- 
sel must  also  observe  them. 

1.  The  objection  that  the  judgment  against  Mr.  Pass 
was  invalid  because  he  was  not  sued  by  his  full  name  is 
without  merit.  An  action  upon  a  promissory  note  may 
l)roperly  be  brought  against  the  maker  thereof  in  the  name 
by  w^hich  he  signed  the  note,  under  section  23  of  the  code. 

2.  It  is  also  objected  that  the  district  court  for  Keya 
Paha  county  had  no  jurisdiction  to  sell  the  land  because 
the  transcript  of  the  judgment  of  the  county  court  of  Otoe 
county  was  not  filed  directly  in  Keya  Paha  county.  It  was 
first  filed  in  the  oflBce  of  the  clerk  of  the  district  court  for 
Otoe  county,  and  a  transcript  from  that  court  filed  in 
Keya  Paha  county. 

Section  18,  ch.  20,  Oomp.  St.  1911,  provides  that  a  tran- 
script of  judgment  in  county  court  may  "be  filed  in  the 
office  of  the  clerk  of  the  district  court  in  any  county  of 
this  state."  It  is  not  necessary  to  file  the  transcript  in 
the  office  of  tlie  clerk  of  the  district  court  in  tlie  county 
in  which  the  judgment  is  rendered,  as  in  case  of  judg- 
ments of  justices  of  the  peace.  The  w^ords  of  the  statute 
are  that  "any  person  having  a  judgment  ♦  ♦  ♦  may 
cause  a  transcript  thereof  to  be  filed."    There  is  no  evi- 
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dence  that  the  transcript  was  not  correct  and  complete. 
Technical  objections  to  the  manner  of  its  preparation  and 
certifi<ation  might  be  raised  and  determined  upon  motion 
to  confirm  the  sale.  We  think  that  this  objection  ought 
to  be  disregarded  when  raised  in  this  collateral  manner 
in  an  equitable  proceeding  after  the  lapse  of  so  many 
years;  the  land  in  the  meantime  being  conveyed  to  inno- 
cent purchasers. 

3.  An  irregularity  in  the  notice  of  sale  upon  execution 
is  mentioned  in  the  brief.  This  might  have  been  urged 
against  the  confirmation  of  sale,  but  ought  not  now  to  be 
considered  in  this  collateral  proceeding. 

We  have  not  found  any  error  in  the  record  requiring  a 
reversal,  and  the  decree  of  the  district  court  is 

Affirmed. 

Reese,  C.  J.,  Lbiton  and  Fawcett,  JJ.,  not  sitting. 


First  National  Bank  of  David  City,   appellant,   v. 
Lew^ts  Spelts  bt  al.,  APPEiiLEEs. 

Filed  September  26,  1913.    No.  17,350. 

1.  Mortgages:    Deed  as  Security:    Title  Conveyed.     A  deed  of  real 

estate  given  and  received  as  security  for  debt  will,  as  between 
the  parties  thereto,  be  treated  as  a  mortgage.  Such  deed  con- 
veys the  legal  title,  and  the  grantor's  remaining  interest  in  the 
land  is  equitable  only.  Such  interest  is  not  subject  to  the  lien 
of  a  Judgment,  and  can  be  reached  by  his  creditors  only  by 
equitable  proceedings. 

2.  Vendor  and  Purchaser:   Bona  Fide  Purchaser.    One  who  purchases 

the  land  in  good  faith  for  full  value  from  the  apparent  owner  and 
takes  his  deed  from  the  holder  of  the  legal  title,  without  actual 
notice  of  any  adverse  claims,  is  not  bound  to  take  notice  of  a 
judgment  against  a  former  holder  of  the  legal  title,  when  such 
judgment  was  entered  and  docketed  after  such  former  holder  of 
the  legal  title  had  conveyed  the  same  to  the  grantor  of  such  pur- 
chaser. 
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Appeal  from  the  district  court  for  Garfield  county: 
-James  N.  Paul,  Judge.    Affirmed. 

C.  if.  Skilesy  B.  F.  Good  and  L.  B.  Fuller,  for  appellant. 

J.  S.  Pedlcr,  contra. 

Sedgwick,  J. 

Lewis  Six^Its  inherited  an  interest  in  real  estate  in  Qar- 
lield  county  from  his  father,  and  conveyed  the  same  by 
<iuitclaiui  deed  to  the  Phillips  County  State  Bank  of 
Ilolyoke,  Colorado,  to  secure  his  indebtedness  to  that 
Imnk.  Afterwards  the  plaintiff  obtained  a  judgment  in 
district  court  for  Butler  county  against  the  defendant 
L(»wis  Si>elts,  and  caused  a  transcript  thereof  to  be  filed 
and  docketed  in  the  district  court  for  Garfield  counly. 
The  defendant  Alvin  Spelts  negotiated  with  his  brother 
Lewis  and  other  brothers  and  sisters  for  their  resi)ective 
interests  in  the  real  estate.  He  knew  that  the  interests 
of  Lewis  had  been  conveyed  to  secure  an  indebtedness, 
and  their  agreement  was  that  Alvin  should  pay  the  agreed 
value  of  Lewis'  interest  to  the  bank  and  the  bank  should 
convey  directly  to  Alvin.  Pursuant  to  this  agreement 
the  bank  executed  a  quitclaim  deed  to  Alvin,  and  he  paid 
the  value  of  Lewis'  interest  in  the  land  to  the  bank,  which 
was  applied  upon  the  indebtedness  to  secure  which  Lewis 
had  deeded  his  interest  to  the  bank.  Afterwards  the 
plaintiff  began  this  action  in  the  district  court  for  Gar- 
fi(»ld  county  to  set  aside  the  conveyance  to  Alvin  and  to 
subject  the  interest  of  Lewis  to  the  lien  of  its  judgment. 
The  district  court  found  generally  for  the  defendants  and 
<lismissed  plaintiff's  action,  and  plaintiff  has  appealed. 

The  plaintiff  in  the  brief  seems  to  concede  that  Alvin 
paid  full  value  of  the  interest  of  Lewis  in  the  land,  and 
bought  it,  as  he  did  the  res^^ective  interests  of  the  other 
heirs,  in  good  faith  and  without  notice  of  the  plaintiff'« 
claim.  The  brief  says:  *^In  any  view  of  the  case,  whether 
we  consider  Alvin  Spelts  a  fraudulent  vendee,  or  a  pur- 
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chaser  for  value,  the  result  is  the  same.  *  *  *  In  either 
case  he  took  the  title  to  the  undivided  one-ninth  interest 
of  his  brotlier  Lewis,  subject  to  the  lien  of  the  plaintiff 
which  attached  on  the  filing  of  a  transcript  of  the  judg- 
ment."   In  this  the  plaintiff  is  wrong. 

An  absolute  deed,  whether  a  warranty  or  a  quitclaim 
deed,  conveys  the  legal  title.  The  grantor  may  still  have 
some  equities  in  the  land.  If  the  deed  is  given  to  secure 
an  indebtedness,  it  is  treated  as  a  mortgage  as  between 
the  parties  to  the  deed,  but  it  conveys  the  legal  title.  The 
grantor  has  no  right  in  the  land,  except  an  equitable  right 
to  pay  the  debt  and  receive  reconveyance.  A  judgment  is 
not  a  lien  upon  an  equitable  interest  in  land.  A  levy  and 
sale  of  an  equitable  interest  will  not  pass  the  title  to  the 
purchaser.    Dworak  v.  More,  25  Neb.  739. 

The  plaintiff  obtained  no  lien  upon  the  interest  of  Lewis 
by  filing  the  transcript  of  the  judgment.  Lewis  had  no 
title,  no  leviable  interest,  merely  an  equitable  right  tf) 
conveyance  upon  satisfying  his  indebtedness  to  the  bank. 
Such  an  interest  is  not  subject  to  lien;  it  can  only  br 
reached  by  proceedings  in  equity.  Alvin  paid  full  valu(» 
for  the  land  in  good  faith  and  received  his  deed  before  the 
commencement  of  this  action.  His  title,  therefore,  was 
complete  before  this  action  was  begun. 

The  judgment  of  the  district  court  is 

Affirmed. 
ReesiB,  C.  J.,  Lbtton  and  Pawcett,  J.T..  not  sitting. 
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Louis  0.  Anderson  bt  al.,  appellants,  v.  Joseph  A, 

SCHERTZ  BT  AL.,  APPELLEES. 

Filed  SEprsMnER  26,  1918.    No.  17,302. 

1.  Homestead.  As  our  statute  uses  the  term  "homestead/'  it  means 
the  house  and  parcel  of  land  where  the  family  reside  and  which 
is  to  them  a  home.  Oalligher  v.  Smiley,  28  Neb.  189;  MeUner  v. 
Hill  92  Neb.  435. 


:    CoN\-EYANCE,    Under  section  4,  eh.  36,  Comp.  St.  1905,  any 

conveyance  or  incumbrance  made  of  the  homestead  is  absolutely 
void  unless  executed  and  acknowledged  by  both  husband  and 
wife.    Horbach  v.  Tyrrell,  48  Neb,  614. 

:   :   Valtdity.    A  contract  In  writing  to  convey  a  home- 


stead, which  has  been  signed  by  both  husband  and  wife,  but 
which  they  have  not  acknowledged,  is  void,  and  will  not  be  in  any 
way  enforced. 

:    :    .     The  homestead  means  something  more 


than  and  different  from  the  $2,000  exemption  which  the  statute 
allows  the  homestead  claimant  as  against  the  claims  of  creditors; 
it  means  the  actual  home  of  the  family.  Including  the  land  and 
buildings  which  constitute  the  same,  and  the  possession  and 
ownership  of  all  which  may  be  successfully  defended  by  either 
husband  6r  wife  during  the  marriage  state  against  the  independ- 
ent acts  of  either,  and  against  the  void  acts  of  either,  or  both; 
and  it  is  this  homestead  to  which  the  survivor  succeeds  after 
the  death  of  the  husband  or  wife,  and  in  which  such  survivor 
will  hold  the  life  estate.    Meisner  v.  Hill,  92  Neb.  435. 

5.  Specific  Performance.  The  court  will  not  attempt  to  make  A  new 
contract  for  the  parties  litigant  which  they  did  not  make  them- 
selves, nor  will  it  enforce  new  conditions  which  could  not  have 
been  within  the  minds  of  the  contracting  parties,  nor  will  It  en- 
force a  contract  which  does  not  contain  the  substance  of  the 
agreement  made. 

Appeal  from  the  district  court  for  Hamilton  county: 
(tBORGe  F.  Corcoran,  Judge.     Affirmed. 

J.  H,  Orosvcnor,  Wilcox  d  Halligan  and  J,  O,  Mother- 
send,  for  ai)})ol hints. 

/Joiner,  Craft  d  AyJsnyorfh  and  Patterson  &  Patterson, 
contra. 
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Hameb,  J. 

This  action  was  brought  to  enforce  the  specific  perform- 
ance of  a  written  contract  for  an  exchange  of  lands.  This 
contract  covers  certain  lands  in  Deuel  county,  in  this  state, 
and  280  acres  of  land  situate  in  Hamilton  county,  the 
property  of  the  defendants,  who  are  husband  and  wife. 
The  district  court  refused  to  enforce  specific  jyerformance 
of  the  contract,  and  rendered  judgment  dismissing  the 
plaintiffs'  action.  From  this  judgment  tlie  plaintiffs 
have  appealed. 

We  do  not  deem  it  necessary  to  consider  all  the  reasons 
urged  by  the  appellants  for  a  reversal  of  the  judgment, 
as,  in  our  opinion,  there  exists  a  reason  wliy  the  plaintiffs 
are  not  in  any  event  entitled  to  the  specific  performance 
of  the  contract. 

One  hundred  and  sixty  acres  of  land  belonging  to  the 
defendants  was  occupied  by  them  and  is  claimed  by  them 
as  a  homestead.  The  contract  sought  to  be  enforced  was 
signed  by  both  defendants,  but  it  was  not  acknowledqed 
hy  either  of  them.  Section  4,  ch.  36,  Comp.  St.  1905,  reads : 
"The  homestead  of  a  married  person  can  not  be  conveyed 
or  incumbered  unless  the  instrument  by  which  it  is  con- 
veyed or  incumbered  is  executed  and  acknowledged  by 
both  husband  and  wife."  In  Horhach  v,  Tyrrell^  48  Neb. 
514,  the  statute  is  quoted,  and  it  is  said:  "The  obvious 
puri)ose  of  this  statute  is  to  render  all  conveyances  or 
incumbrances  made  of  a  homestead  absolutely  void  unless 
such  conveyances  are  not  only  signed  and  witnessed  but 
acknowledged  by  both  the  husband  and  the  wife."  In  the 
second  point  in  the  syllabus  in  that  case  it  is  said:  "A 
conveyance  of  real  estate,  such  real  estate  being  the  home- 
stead of  the  grantors,  is,  unless  acknowledged,  absolutely 
void." 

In  Blumer  v.  Albrif/ht,  fi4  Neb.  249,  the  wife  signed  the 
instrument,  but  she  stated  to  the  justice  of  the  peace  wiio 
took  the  acknowledgDH'ut  tliat  the  deed  was  not  lier  vol- 
untary act,  and  that  slie  bad  beor.  forced  to  sign  it  by 
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being  threatened  with  the  sheriflf;  but  she  finally  told  him 
that  he  could  go  ahead  and  take  the  acknowledgment, 
still  persisting,  however,  that  it  was  not  her  voluntary  act. 
This  court  held  that  the  wife's  acknowledgment  under  the 
circumstances  was  not  such  an  acknowledgment  as  was 
contemplated  by  the  statute,  and  that  "under  the  statutes 
of  this  state  the  conveyance  of  a  homestead  without  the 
acknowledgment  of  the  wife  is  absolutely  void."  In  the 
evllal)us  it  was  said:  "Under  the  laws  of  this  state,  the 
acknowledgment  of  the  wife  to  a  deed  conveying  the  home- 
stead  is  essential  to  its  validity." 

In  liurttyenbach  v.  Gcrhig,  2  Neb.  (Unof.)  889,  the 
statute  in  question  was  quoted,  and  it  was  said :  "From 
the  holdings  of  this  court  it  would  seem  that  we  have 
firmly  established  the  doctrine  in  this  state  that  the  statu- 
tory provisions  for  the  conveyance  or  incumbrance  of  the 
homestead  are  exclusive.  In  other  words,  there  is  no 
power  by  wliich  homesteads  can  be  conveyed  or  incum- 
bered other  than  by  a  substantial  compliance  with  the 
statute,  and  this  would  mean  only  by  an  instrument  in 
writing,  executed  and  acknowledged  by  both  husband  and 
wife  for  tliat  purpose.  *  *  *  A  construction  of  a  stat- 
ute which  results  in  nothing  but  annullments  of  its  pro- 
visions cannot  be  upheld." 

In  Whit  lock  v,  Gosson,  35  Neb.  829.  the  wife  was  con- 
fined in  an  insane  asylum  in  another  state,  while  the 
husband  with  his  children  resided  on  the  homestead  in 
Nebraska.  Judge  Post,  speaking  for  this  court,  says: 
"The  st4itutoiy  provision  for  the  conveyance  or  incum- 
brance of  the  homestead  is  exclusive."  He  then  quotes 
the  statute,  and  saj-s:  "Here  is  a  pbnn  prohibition  against 
tlie  incumbrance  of  the  homestead  without  the  joint  act  of 
both  husband  and  wife.  It  contains  no  exception  with 
respect  to  an  absent  or  insane  husband  or  wife.  Had  Mrs, 
Gosson,  defendant's  wife,  been  in  fact  a  resident  of  this 
state  and  her  domicile  the  premises  in  controversy,  it  is 
plain  that  she  would  have  been  incapable  of  relinquishing 
her  homestead  right,  and  a  mortgage  executed  by  her  hus- 
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bind  would  have  been  ineffectual  for  the  purpose  of  creat- 
ing n  lien  thereon.  And  it  requires  no  argument  to  proA-e 
that  on  account  of  her  absence  from  the  state  she  could 
(not)  accomplish  by  indirection  that  which  she  was  iu- 
rapable  of  doing  by  her  voluntary  act."  In  the  same  case 
the  contention  was  made  that  the  husband  had  represented 
himself  in  the  mortgage  to  be  a  single  man,  and  therefore 
that  he  was  estopped  from  claiming  his  homestead  right. 
Judge  P08T  said :  "Estoppel  will  not  supply  the  want  of 
power,  or  make  valid  an  act  prohibited  by  express  pro- 
visions of  law.  The  statute  in  effect  declares  a  convey- 
ance or  incumbrance  of  the  family  homestead  by  the  hus- 
band alone  void,  not  only  as  to  the  wife,  but  also  as  to 
the  husband  himself.  Therefore  neither  is  estopped  from 
asserting  the  homestead  right  as  against  the  grantee  or 
mortgagee.  Such  is  the  view  sanctioned  by  the  clear 
weight  of  authority  and  supported  by  the  soundest  reason- 
ing.'^ It  has  frequently  been  held  that  an  instrument 
purporting  to  convey  the  homestead  is  absolutely  void 
unless  it  is  acknowledged. 

It  is  contended  by  api)ellants  that  a  conveyance  is  go:)d 
as  to  all  the  interest  of  the  defendants  in  their  land,  ex- 
cept as  to  the  homestead  of  $2,000  in  value,  and  that  they 
are  entitled  to  a  specific  i>erf()rmance  of  the  contract,  ex- 
cept as  to  the  homestead  and  compensation  by  abatement 
of  |2,000  in  the  amount  of  the  purchase  price.  Founda- 
tion for  this  position  can,  perhaps,  be  found  in  some  of 
the  expressions  of  this  court,  which  were  recently  re- 
viewed and  overruled  in  the  case  of  Meisner  v.  Hill,  92 
Xeb.  435.  In  that  case  it  was  held  that  the  limitation  of 
the  homestead  to  $2,000  is  solely  for  the  purpose  of  fixing 
the  rights  of  the  homestead  claimant  as  to  creditors,  and 
that  this  limitation  did  not  apply  as  between  the  surviv- 
ing widow  and  the  heirs  of  the  deceased. 

In  Galligher  i\  Smiley,  28  Neb.  189,  Chief  Justice 
Reese,  delivering  the  opinion  of  this  court,  said:  "In  its 
inception  a  homestead  is  a  parcel  of  land  on  which  the 
family  resides,  and  which  is  to  them  a  home." 
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In  Palmer  v.  Sa/fjc^yer,  74  Neb.  108,  the  definition  of 
Judge  Reese  was  quoted  with  approval.  In  the  syllabus  in 
that  case  it  is  said :  "A  debtor  who  has  acquired  a  home- 
stead does  not  lose  his  right  to  the  exemption,  where  he 
continues  to  occupy  the  property  as  a  home,  though,  by 
reason  of  death  and  the  removal  of  his  family,  he  has  no 
one  living  with  him."  In  the  body  of  the  opinion  it  is 
said:  "There  is  no  provision  in  our  statute  for  the  de- 
termination of  the  homestead  right  when  once  acquired, 
except  by  death  or  voluntary  action  of  the  party  acquir- 
ing it.  The  statute  which  provides  for  a  homestead  for 
the  head  of  a  family,  who  is  unmarried  when  the  home- 
stead is  selected,  does  not  limit  the  right  of  its  enjoyment 
to  the  time  during  which  the  premises  are  occupied  by  the 
dependent  members  of  the  family  jointly  with  the  owner.-' 
We  think  it  follows  from  the  authorities  cited  that  the 
contract  in  question  is  void  as  to  the  entire  homestead 
tract  of  IfiO  acres.  The  contract  was  not  acknowledged, 
and  the  quarter  section  occupied  as  a  homestead  by  the 
defendants  cannot  be  taken  from  them  under  this  con- 
tract, because  it  was  not  acknowledged,  and  because  of 
the  further  reason  that  the  land  is  exempt  as  a  home- 
stead. 

Having  determined  that  the  contract  cannot  be  enforced 
as  to  the  homestead,  should  it  be  enforced  as  to  the  re- 
mainder? While  contending  that  the  homestead  was  lim- 
ited to  a  tract  of  land  of  |2,000  in  value,  appellants  ask 
for  enfor(*enient  of  the  contract  as  to  the  remainder,  and 
compensation  for  the  homestead.  The  evidence  shows  the 
land  of  defendants  to  be  worth  from  J!pl25  to  ?150  an  acre, 
or  the  homestead  is  worth  from  |20,000  to  |24,000,  an 
nm<mnt  greatly  in  excess  of  that  i)art  of  the  purchase 
])rice  which  the  plaintiffs  were  to  pay  in  money.  The 
lioniestead  embraces  more  than  half  of  the  land  of  the 
defendants  involved  in  the  controversy.  Under  these  cir- 
cumstances, to  enforce  the  contract  with  the  homestead 
out  of  it,  is  not  to  enforce  the  contract  which  the  parties 
mndo,  but  it  is  to  make  a  new  contract  for  them,  a  eon- 
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tract  which  they  uever  made  or  contemplated  making. 
The  contract  enforced  should  be,  in  subhtance,  the  con- 
tract made.  It  would  be  a  dangerous  precedent  to  make 
and  enforce  a  new  contract  between  the  parties  to  which 
they  never  gave  their  assent. 

A  careful  reading  of  the  evidence  fails  to  satisfy  us  of 
the  merit  of  plaintiffs'  claim. 

The  judgment  of  the  district  court  is  right,  and  it  is 

Affirmed. 
Reese,  C.  J.,  LE^n^ON  and  Fawce'^tt,  JJ.,  not  sitting. 


Joseph  A.  Kime,  appellant,  v.  Norbbrt  A.  Krbnbk  m^ 

AL.,  APPELLEES. 

Filed  October  17,  1913.    No.  17,201. 

1.  Ejectment:  Exchange  op  Lands:  Bstoppei..  Where  plaintiff,  the 
former  owner  of  the  land  In  question,  exchanged  it  for  other  land 
of  equal  value,  rfc^^lvlng  and  retaining  title  thereto,  he  cannot 
be  heard  to  claim  the  title  to  the  land  so  exchanged,  where  his 
claim  is  that  he  is  the  sole  owner  thereof  in  his  own  right. 

2. :  :  .    Where,  prior  to  the  exchange,  plaintiff  had 


deeded  the  land  to  a  third  party,  who  redeeded  it  to  plaintiff's 
wife,  but  which  deed  was  not  recorded  nor  possession  of  the 
property  taken  by  the  wife,  and  the  plaintiff  exchanged  it  for  an- 
other tract  of  equal  value,  receiving  and  retaining  title  and  pos- 
session, he  cannot,  as  the  grantee  or  devisee  of  his  now  deceased 
wife,  reclaim  the  possession  and  title  to  the  property  which  he  had 
caused  the  grantee  of  his  deed  to  convey  to  the  purchaser,  who 
purchased  in  good  faith  and  for  full  value,  even  though  said 
grantee  had  reconveyed  the  property  to  the  now  deceased  wife. 

Appeal  from  the  district  court  for  Box  Butte  county: 
jAisfES  J.  Harrington,  Jitdge.    Affirmed. 

William  Mitchellj  for  appellant. 

Eugene  Burtov  and  li,  F,  Gilman,  contra. 


n 
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Reese,  C.  J. 

This  is  an  action  in  ejectment  whereby  plaintiff  seeks 
the  possession  of  the  northwest  quarter  of  section  4,  town- 
ship 24,  range  47,  in  Box  Butte  county.  It  appears  from 
the  pleadings  and  evidence  that  on  the  29th  day  of  Feb- 
ruary, 1896,  the  present  plaintiff,  Joseph  A.  Kime,  then  a 
married  man,  was  the  owner  of  the  land  in  question,  and 
that  on  that  date  he  and  his  wife  conveyed  it  to  Loren 
Mallery,  a  relative,  but  whether  for  a  consideration  does 
not  definitely  ajipear.  There  is  some  evidence  of  a  subse- 
(juent  statement  by  plaintiff  to  the  effect  that  the  transfer 
was  only  colorable  for  the  purpose  of  protecting  it  from 
the  creditors  of  Kime.  The  deed  was  recorded  March  3, 
1896.  On  the  18th  of  the  same  month  Mallery  and  wife 
conveyed  the  property  to  Susan  Kime,  the  wife  of  the 
I)resent  plaintiff.  This  deed  was  not  recorded  until  th(» 
30th  day  of  August,  1899.  During  this.time  the  land  was 
open  and  uncultivated  prairie,  and  no  one  seems  to  have 
been  in  possession  thereof.  About  the  month  of  August, 
1898,  the  present  plaintiff  applied  to  W.  W.  Norton  for 
an  excliange  of  lands.  Nortcm  owned  an  equal  quantity 
of  land  which  was  inclosed  in  this  plaintiff's  pasture,  and 
the  land  in  (luestion  was  adjacent  to  other  lands  held  by 
Norton.  The  two  tracts  were  of  equal  value.  An  agree- 
ment for  an  exchange  was  made,  and  Norton  conveyed  his 
land  to  this  plaintiff,  who  has  retained  the  ownership, 
and,  so  far  as  herein  appears,  is  still  the  owner.  At  th(» 
time  of  the  agreement  for  the  exchange  this  plaintiff 
represented  to  Norton  that  the  title  was  held  by  Mallery, 
but  only  for  prudential  reasons,  and  the  deed  to  Norton 
would  be  made  by  him.  A  quitclaim  deed  of  conveyance 
was  executed  by  Mallery  and  wife  to  Norton,  of  date  of 
September  30,  1898,  and  by  him  recorded  on  the  14th  day 
of  February,  1900.  Susan  Kime's  deed  not  being  of  record, 
nor  any  appearance  of  possession  of  the  land  by  lier,  Nor- 
ton had  no  notice  of  any  rights  she  might  claim  in  the 
land,  nor  had  he  any  knowledge  of  the  existence  of  her 
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deed  or  any  claim  of  title  or  interest  in  the  land  by  her. 
The  evidence  shows  that  he  acted  in  entire  good  faith  in 
the  transaction.  Soon  after  he  obtained  the  deed  from  the 
Mallerys  he  leased  the  land  to  Matthew  G.  Wambaugh, 
who  continued  in  its  occupation  until  February  12,  1900, 
wlien  he  purchased,  receiving  a  deed  of  that  date.  This 
deed  was  recorded  on  the  day  of  its  execution.  The  land, 
by  mesne  conveyances,  passed  through  a  number  of  hands 
nntil  the  12th  of  October,  1904,  when  the  defendant  be- 
came tlie  owner  by  purchase,  his  deed  of  tliat  date  being 
recorded  on  the  28th  of  March,  1908.  From  the  time  of 
Wanibaugh'8  lease  the  land  has  been  in  the  exclusive  pos- 
session of  himself  and  grantees,  the  owners  making  valu- 
able improvements  and  residing  thereon,  all  conveyances 
from  the  Mallerys  down  to  defendant  having  been  made 
upon  consideration  and  in  good  faith.  On  the  22d  day  of 
September,  1908,  Susan  Kime  commenced  this  action. 
Thereafter  she  departed  this  life,  and,  upon  a  showing 
that  she  made  a  will  and  this  plaintiff  is  the  sole  heir  and 
devisee  thereunder,  the  suit  was  revived  in  his  name  as 
the  sole  party  plaintiff  in  interest.  This  proof  was  made 
by  oral  testimony  of  this  plaintiff,  but  there  is  nothing  in 
the  record  to  show  the  contents  of  the  will,  nor  if  it  was 
ever  admitted  to  probate.  The  revivor  having  been  en- 
tered, Joseph  A.  Kime  became  the  sole  plaintiff  in  his  own 
behalf.  A  jury  trial  was  had,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  defendants.  Plaintiff  appeals. 
From  the  four  corners  of  the  case  we  think  there  is  a 
serious  doubt  if  plaintiff  was  divested  of  the  beneficial  in- 
terest in  the  property  by  his  deed  to  Mallery.  His  wife 
joined  him  in  that  deed.  The  Mallerys  reconveyed  the 
property  to  her,  but  she  withheld  her  deed  from  record 
until  Irmg  after  the  Mallerj^s  conveyed  to  Norton  for  full 
value  Toceived  and  retained  by  plaintiff,  and  he  (Norton) 
Iiad,  by  his  tenant,  taken  possession  of  the  property.  The 
land  ^  as  being  improved  by  the  line  of  grantees  from 
Mallery  and  Norton,  the  owners  making  tlieir  home 
thereouj  but  she  appears  to  have  given  no  notice  of  any 
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claim  of  ownership  by  her,  presumably  considering  that 
the  occupants  were  the  rightful  owners. 

The  former  owners  of  the  land  under  Mallery's  deed  to 
Norton,  as  well  as  to  the  defendant,  were  called  as  wit- 
nesses to  testify  to  their  purchase,  the  occupation  and  im- 
provement of  the  property  by  them.  Objections  were 
made  to  their  testimony  on  the  ground  that  plaintiff  was 
the  representative  of  his  deceased  wife,  he,  as  claimed, 
having  obtained  title  from  her.  No  witness  was  asked  to 
detail  any  conversation  or  testify  to  any  transaction  with 
the  decedent.  We  are  unable  to  see  how  or  where  the 
provisions  of  our  statute  (code,  sec.  329)  were  in  any  way 
violated,  and  can  find  no  error  in  the  rulings  of  the  court 
upon  the  objections  to  the  evidence. 

It  is  true  that  the  deed  from  the  Mallerys  to  the  now 
deceased  wife  of  plaintiff  was  recorded  before  their  deed 
to  Norton  was  on  record.  But  he  had  taken  possession, 
by  his  tenant,  before  her  deed  was  recorded,  and  that 
possession  has  been  held  ever  since.  It  is  provided  by 
section  10816,  Ann.  St.  1911,  that,  as  to  subsequent  pur- 
chasers in  good  faith  without  notice,  a  deed  "shall  take 
effect  and  be  in  force  from  and  after  the  time  of  delivering 
the  same  to  the  register  of  deeds  for  record,  and  not  be- 
fore.'*  Applying  the  rule  of  this  statute  to  this  case  the 
condition  would  not  be  different  had  the  deed  to  her  been 
executed  on  the  30th  day  of  August,  1899,  the  date  of  its 
record.  At  that  time  Wambaugh  was  in  possession  of  the 
land  as  Norton's  tenant,  the  possession  being  notice  of 
his  rights. 

If  it  is  true,  as  claimed  by  plaintiff,  that  his  title  was 
received  from  his  wife  by  her  will,  he  is  in  the  attitude  of 
insisting  upon  a  recovery  of  the  land,  which  he  had  ex- 
changed to  Norton  for  land  of  equal  value,  and  at  the 
same  time  retaining  the  full  and  ample  consideration  re- 
ceived for  it.  It  is  unnecessary  for  us  to  inquire  what  the 
rights  of  his  deceased  wife  would  have  been  had  she  sur- 
vived to  the  end  of  this  litigation.  It  is  enough  to  know 
that  plaintiff  is  now  claiming  the  land  in  his  own  right 
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and  that  lie  has  received  and  retained  its  full  value  in  ex- 
change. 

Some  objections  are  made  to  the  instructions  given  by 
the  court  to  the  jury,  but  they  are  without  merit  and  need 
not  be  specifically  noticed. 

The  verdict  and  judgment  are  just,  and  the  judgment 
is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


HiBAM  P.  Walker,  appellant,  v.  John  Hokom  bt  al., 

APPELLEES. 
Filed  October  17, 1913.  No.  17,306. 

1.  Principal  and  Agent:  AtJTHORiTY  of  Agent:    Mortgages.    The  evi- 

dence examined,  and  It  is  found  that  J.  O.  W.  was  the  duly  author- 
ized agent  of  plaintiff  to  loan  money,  receive  payment  thereof, 
and  to  reloan  the  same,  under  the  direction  of  plaintiff,  but  that 
he  had  no  authority,  either  express  or  implied,  to  bind  plaintiff 
by  the  purchase  and  sale  of  the  mortgaged  property  in  his  own 
name,  without  the  knowledge,  consent  or  ratification  of  plaintiff, 
and  obligate  plaintiff  to  release  the  security  thereon. 

2.  Kortgages:  Foreclosxtrb:    Authority  of  Agent.    J.  O.  W.  was  the 

agent  of  plaintiff  for  the  purpose  of  loaning  money,  with  general 
authority  to  receive  and  reloan  the  proceeds  upon  security  to  be 
approved  by  plaintiff.  Under  such  agency  and  authority  he 
loaned  C.  $800,  taking  a  promissory  note  therefor,  payable  to 
plaintiff,  secured  by  a  mortgage  on  real  estate.  He  subsequently 
purchased  the  real  estate,  paying  the  difference  between  the  pur- 
chase price  and  the  money  secured  by  the  mortgage,  taking  title 
in.  his  own  name,  and  undertaking  to  procure,  cancel  and  return 
the  mortgage  and  surrender  the  note  secured  thereby.  He  after- 
wards sold  the  property  to  defendant.  Plaintiff,  the  owner  of  the 
note  and  mortgage,  had  no  knowledge  of  what  J.  O.  W.  had  done 
and  never  consented  to  nor  ratified  the  transaction.  The  mortgage 
was  of  record  in  the  mortgage  records  of  the  county  and  so  con- 
tinued, uncanceled  and  unsatisfied.  Held,  That  in  an  action  by 
plaintiff,  the  mortgagee,  to  foreclose  the  mortgage,  he  was  entitled 
to  a  decree. 
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Appeal  from  the  district  court  for  Clay  county :  Leslie 
(h  HuRD,  Ji'DGE.    Reversed  with  directions. 

Ambrose  C.  Epperson,  for  appellant. 

Charles  H.  Sloan,  Frank  W,  Sloan  and  J.  J.  Burke, 

contra. 

Reese,  C.  J. 

This  is  an  action  to  foreclose  a  mortgage  on  the  north 
half  of  lots  12  and  13,  and  the  west  50  f(»et  of  the  north 
100  feet  of  lot  14,  and  the  east  50  feet  of  the  soutli  150  feet 
of  lot  33,  all  in  block  2,  of  Walker's  First  addition  to  the 
town  of  Ong,  in  Clay  county,  given  by  John  Carlson,  a 
former  owner,  and  his  wife  to  plaintiff  on  the  1st  day  of 
July,  1901,  to  secaire  their  note  for  ^fSOO.  The  petition  is 
in  the  usual  form,  excei)t  that  it  is  alleged  that,  subse- 
(juent  to  the  execution  of  the  mortgage,  the  mortgagors 
('(mveyed  certain  portions  of  the  mortgaged  property  to 
others,  who  are  made  defendants,  but  no  question  is  pre- 
sented which  re(iuires  further  notice  of  them.  The  an- 
swer of  dc^fendant  FTokom  consists,  first,  of  a  general 
denial  of  all  unadmitted  averments  of  the  petition;  second, 
it  is  alleged  that  the  loan  to  secure  which  the  note  and 
mortgage  were  given  was  negotiated  through  J.  O.  Walker, 
who  was,  on  and  prior  to  July  1,  1901,  and  for  more  than 
7  years  thereafter,  the  legally  authorized  agent  of  plain- 
tiff to  loan  money,  buy  and  sell  commercial  paper,  indorse 
and  assign  notes  and  securities,  both  real  and  personal, 
for  plaintiff,  and  to  collect  and  receipt  for  all  such,  and 
that  the  note  was  taken  by  J.  O.  Walker  for  plaintiff  under 
such  contract  of  agency;  that  the  said  J.  O.  Walker 
tlu^reafter  received  payment  from  the  mortgagors  and 
others  of  the  full  amount  due  on  said  note  and  mortgage; 
that  at  the  time  of  receiving  the  same  the  said  J.  O. 
Walker  had  full  right  and  authority  to  collect  and  receive 
the  same  and  so  bind  plaintiff,  his  principal,  and  the  p«iy- 
ment  was  received  on  behalf  of  plaintiff;  that  by  such  pay- 
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ment  the  debt  was  paid  and  extinguishedj  the  note  and 
mortgage  thereby  canceled,  the  lien  destroyed,  and  de- 
fendant entitled  to  a  cancelation  thereof  of  record,  and 
the  cause  dismissed.  The  reply  is  a  general  denial.  A 
trial  was  had,  which  resulted  in  a  finding  and  decree  by 
tlie  court  in  favor  of  defendants,  canceling  the  mortgage, 
and  dismissing  plaintiff's  petition.     Plaintiff  appeals. 

There  is  but  one  serious  contention  in  the  case.  The 
evidence  shows  that  J.  O.  Walker  purchased  the  mort- 
gaged property  of  the  mortgagors  for  the  sum  of  $1,300; 
that  he  paid  therefor  by  agreeing  to  cancel  and  return 
the  note  and  mortgage  and  by  paying  in  cash  the  sum  of 
1500,  taking  a  deed  to  himself,  and  that  he  subsequently 
sold  the  major  portion  of  the  property  to  defendant  Hokom 
for  the  expressed  consideration  of  |1,500.  The  note  and 
mortgage  were  neither  canceled  nor  returned  to  the  mort- 
gagors, nor  had  the  plaintiff  any  notice  or  knowledge  of 
the  transaction  between  the  mortgagors  and  Walker,  nor 
of  the  sale  and  conveyance  by  him  to  defendant  Hokom. 
It  is  conceded  by  plaintiff  that  J.  O.  Walker  had  full 
authority  to  collect  and  receipt  for  the  payment  of  the 
principal  and  interest  of  the  many  loans  which  he  had 
made  in  that  vicinity  for  plaintiff,  but  it  is  insisted  that 
J.  O.  Walker  had  no  authority,  either  express  or  implied, 
to  purchase  the  mortgaged  property,  taking  title  in  his 
own  name,  paying  the  excess  of  the  consideration,  and 
agreeing  to  cancel  and  return  the  mortgage  and  note,  but 
which  he  never  did,  and  of  which  transaction  plaintiff  had 
neither  knowledge  nor  notice  until  after  the  death  of  J.  O. 
Walker,  when  he  discovered  the  facts,  but  which  he  never 
ratified  nor  consented  to  by  any  action  on  his  part.  There 
is  no  averment  of  accord  and  satisfaction  in  the  answer; 
the  issue  of  jmyment  being  alone  presented. 

It  is  contended  by  plaintiff  that  the  law  is  that  an 
averment  of  payment  in  a  case  of  this  kind  can  be  sus- 
tained only  upon  proof  that  the  alleged  payment  was  made 
in  money  or  what  usually  passes  and  is  treated  in  com- 
merce as  money,  and  that  a  transduction  of  the  kind  be- 
29 
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tween  J.  O.  Walker  and  the  mortgagors  can  in  no  event 
be  treated  as  payment  As  there  is  no  issue  of  estoppel 
by  ratification  or  otherwise  presented  in  the  answer,  we 
are  impressed  with  the  belief  that  plaintiff's  contention  is 
correct,  but  we  do  not  decide  the  case  upon  that  point 

The  testimony  of  plaintiff  was  taken,  and  a  large  num- 
ber of  letters  from  him  to  J.  O.  Walker  were  introduced 
in  evidence.  It  is  made  clear  that  J.  O.  Walker  was  the 
agent  of  plaintiff  to  loan  money  for  tlie  latter,  and  to 
receive  the  prinicipal  and  interest,  either  remitting  the 
money  to  plaintiff  or  reloaning  it  to  otlier  borrowers  in 
the  name  of  plaintiff  (uncle  of  J.  O.  Walker)  and  upon 
securities  to  be  approved  by  plaintiff,  who  is  a  nonresident 
of  the  state.  We  have  examined  the  bill  of  exceptions 
closely,  and  are  wholly  unable  to  discover  any  evidence  of 
otlier  authority  given  to  J.  O.  Walker,  or  of  other  trans- 
actions of  a  similar  kind  by  him.  The  letters  from  plain- 
tiff to  J.  O.  Walker  all  tend  strongly  to  show  that  pro- 
posed new  loans  were  submitted  to  plaintiff,  and  he  gave 
specific  directions  as  to  the  making  thereof.  It  is  true 
that  this  was  not  always  done,  as  J.  O.  Walker  seemed  to 
conduct  a  part  of  the  business  in  his  own  way,  at  times 
taking  the  mortgages  in  his  own  name,  and  when  pay- 
ments were  made  entering  the  satisfaction  of  the  mort- 
gage, under  the  direction  of  plaintiff,  but  we  are  unable 
to  find  any  evidence  whatever  that  J.  O.  Walker's  author- 
ity extended  beyond  this.  The  relations  between  the 
parties  api)ear  to  be  of  tlie  most  confidential  character,  but 
the  agency  of  J.  O.  Walker  was  at  all  times  limited  to  his 
one  line  of  em])loyment.  In  the  case  now  before  us  he 
clearly  exoo(Mled  his  authority,  not  only  in  the  purchase 
of  the  land,  but  in  making  the  purchase  for  himself,  tak- 
ing title  in  his  own  name,  and  selling  it  to  defendant  and 
retaining  the  proceeds  of  the  sale,  never  at  any  time  nor 
in  any  manner  notifying  plaintiff  of  what  he  had  done. 
Wliile  it  is  true  that  he  gave  his  promise  to  Carlson,  the 
mortgagor,  that  he  would  procure  and  cancel  the  mort- 
gage and  return  same  with  note  to  Carlson,  yet  he  never 
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(lid  eitlier,  the  note  at  least,  and  probably. the  mortgage, 
remaining  in  plaintiff's  possession.  Carlson  oonveycHl  tlie 
mortgaged  projierty  to  J.  O.  Walker,  received  the  differ- 
ence between  the  amount  of  the  mortgage  and  purchase 
price,  and  accepted  Walker's  word  to  cancel  and  return 
the  mortgage  and  suri*ender  the  note.  The  mortgage  re- 
mained uncanceled  and  unsatisfied  of  record.  We  readily 
and  fully  appreciate  that  the  foreclosure  of  the  mortgage 
will  result  in  a  hardship  upon  the  mortgiigor  and  the  de- 
fendant Hokom,  the  grantee  of  J.  O.  Walker,  but  in  this 
we  are  met  by  the  fact  that  the  mortgage  has  been  at  all 
times,  since  its  execution  and  recording,  upon  the  mort- 
gage records  of  the  county,  and  tliat  defendant  Hokon^  had 
it  within  his  power  to  protect  himself  by  an  examination 
of  the  records,  of  the  contents  of  which  he  was  charged 
with  notice,  before  making  the  purchase  of  the  nu)rtgaged 
I)roperty.  The  familiar  rule  that  the  loss  must  fall  upon 
the  party  whose  want  of  care  contributed  thereto  must  be 
applied. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded  thereto,  with  directions  to  said  court  to 
enter  a  decree  foreclosing  the  mortgage  in  accordance 
with  the  prayer  of  plaintiff's  petition. 

Reversed. 
Letton,  Rose  and  SEiXiWiCK,  JJ.,  not  sitting. 


WiLTJAM  J.  Johnston,  appellee,  v.  Inihana  &  Ohio 
Live  Stock  Insurance  Comi»any,  appellant. 

Filed  October  17, 1913.    No.  17,319. 

Xnsurance:  Application:  Approval:  Liability.  Where  a  written 
appHcatlon  for  insurance  of  live  stock  is  made  upon  a  blank  form 
which  provides  that  no  liability  shall  attach  until  the  application 
has  been  approved  by  the  home  office,  and  the  application,  together 
with  the  premium,  is  delivered  to  the  agent  of  the  company,  and, 
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before  the  application  has  been  approved  by  the  home  office,  the 
property  insured  dies,  held  that  ordinarily  the  insurance  company 
is  not  liable  for  loss  occurring  before  such  approval.  Following 
8t,  Paul  Fire  d  Marine  Ins,  Co.  v,  Kelley,  2  Neb.  (Unof.)  720. 

2.  :  CJontbact:  Law  Oovermno.  An  insurance  contract  is  gov- 
erned by  the  law  in  force  at  the  time  of  the  making  of  the  alleged 
insurance. 

Appeal  from  the  district  court  for  Frontier  county: 
Robert  C.  Ork,  JriKiK.    Reversed. 

E.  J.  Clements  and  L.  IL  Cheney,  for  appellant 

Lamhe  d  Butler  and  J.  L.  White,  contra. 

Rkksb,  C.  J. 

This  action  was  commencod  in  the  county  court  of 
Frontier  county  up<m  an  allej^ed  contract  of  insurance 
from  death  by  accident  or  disease  of  a  horse  of  the  value 
of  ^."SOO,  the  insuran(*e  being  for  the  sura  of  ?300.  It  was 
alh^ged  in  the  petition  that  the  contract  of  insurance  was 
entered  into  on  the  2r)th  day  of  June,  1909,  to  continue  for 
one  year  from  said  date,  at  whicli  time  plaintiff  paid  the 
premium  of  |30,  and  that  defendant  by  its  agent  agreed 
that  the  insurance  should  be  effective  from  that  time;  that 
on  the  30tli  day  of  the  same  month  the  horse  died  from 
disease,  without  tlie  fault  of  plaintiff;  that  the  los«?  was 
duly  reported  to  def(*ndant  on  the  30th  day  of  the  same 
month,  and  for  which  judjonnent.was  demanded.  Defend- 
ant answ(  red,  admitting  the  ownership  of  the  property  in 
plaintiff;  that  it  was  of  the  value  of  |500;  and  that  on  the 
date  named  plaintiff  applied  to  defendant's  soliciting 
agent  for  insurance  to  the  extent  of  ?300;  alleging  that 
the  agent  had  no  authority  to  enter  into  any  contract  of 
insurance,  being  only  a  soliciting  agent,  whOvSe  authority 
was  limited  to  taking  written  applications,  signed  by  the 
proposed  assured,  and  which  application  was  to  be  for- 
warded to  the  home  office  of  defendant  company  at  Craw- 
fordsville,  Indiana,  when,  if  approved,  a  policy  would  be 
issued;  that  the  application  was  signed  by  plaintiff  and 
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forwarded  to  the  oflBice;  that  said  application  was  for- 
warded by  Weckbach,  the  soliciting  agent,  and  received  by 
the  company  on  the  30th  day  of  June,  1909,  at  the  hour  of  4 
o'clock  P.  M.  of  said  day;  that  between  the  liours  of  8  and 
9  o'clock  of  the  morning  of  said  day  the  horse  died ;  that 
defendant  issued  said  policy  at  between  4  and  5  o'clock 
of  said  day,  and  without  any  knowledge  that  the  hors€ 
liad  died,  said  policy  being  for  a  term  of  one  year  from 
June  30,  1909;  that,  when  defendant  learned  that  the  in- 
sured  property  had  no  existence  at  the  time  the  policy 
was  issued,  it  tendered  back  the  |30  to  plaintiff,  and  ha& 
kept  the  tender  good.  Reply:  (1)  A  general  denial;  (2) 
alleging  that  it  was  specifically  understood  between  de- 
fendant's agent  (Weckbach)  and  plaintiff  that  the  insur- 
ance was  to  run  for  twelve  months  commencing  at  noon 
on  the  26th  day  of  June,  1909 ;  that  the  policy  was  issued 
and  fon^^arded  to  defendant's  agent  at  Lincoln,  Nebraska ; 
that  at  the  time  the  policy  was  issued  the  managing  offi- 
cers of  defendant  knew  that  the  contract  was  that  the  in- 
surance was  to  date  from  the  26th  day  of  June,  1909 ;  that 
by  the  acts  of  the  officers  and  agents  of  the  company  they 
had  estopped  it  from  denying  liability  on  the  policy. 

Defendant  moved  tlie  court  to  strike  out  the  averments 
of  the  reply  for  the  reason,  first,  tjiat  no  part  of  the  same 
was  contained  in  the  reply  filed  in  the  county  court,  where 
the  suit  was  instituted  and  first  tried;  second,  that  the 
same  raised  new  and  different  issues;  third,  that  no  es- 
toppel was  pleaded  in  the  county  court;  fourth,  that  the 
same,  if  material,  should  have  been  pleaded  in  the  petition, 
and  not  in  tlie  reply.  The  motion  was  overruled  and  a 
trial  had  to  a  jury,  who  returned  a  verdict  in  favor  of 
plaintiff  for  the  full  amount  of  the  policy,  and  on  which 
a  judgment  was  rendered.  The  motion  for  a  new  trial 
was  overruled,  and  defendant  appeals. 

It  is  shown  by  the  evidence  that  the  application  for  in- 
surance was  made  on  the  26th  day  of  June;  tliat  the  hors<» 
was  taken  sick  on  tlie  29th,  and  dicnl  in  the  ff)renoon  of  the 
30th:  and  that  the  policy  was  written  up  during  the  after- 
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noon  of  the  same  day,  dated  June  30,  to  continue  one  year 
from  tliat  date,  and  returned  to  defendant's  agent  at  Lin- 
coln, soon  thereafter,  to  be  countersigned  and  delivered 
to  plaintiflf,  but  without  any  knowledge  of  the  death  of 
the  horse.  >>'hen  the  i>olicy  reached  the  agent  in  Lincoln, 
he,  having  learned  of  the  death  of  the  horse,  did  not 
countersign  nor  deliver  the  policy. 

As  we  view  the  cast*,  it  is  not  necessary  for  us  to  pass 
upon  the  alleged  eiTor  of  the  court  in  refusing  to  strike 
out  the  averment  of  estoppel  in  the  rei)ly,  for  the  reason 
that,  if  defendant  is  liable  at  all,  that  liability  rests  upon 
other  grcmuds,  and,  if  not  liable  at  all,  the  question  of 
estoppel  becomes  an  immaterial  one. 

It  is  stipulated  in  the  application  for  insurance  that  the 
insuran(*e  *'shall  not  be  in  force  until  accepted  by  the 
home  office,  and  the  policy  issued  thereon."  But  it  is 
claimed  by  plaintifl'  that  this  clause  furnishes  no  protec- 
tion nor  (b»fense  for  the  company  in  the  face  of  the  statute 
of  this  state.  rjKm  this  subject  reliance  is  placed  upon 
the  provisions  of  section  40/,  ch.  43,  Comp.  St.  1911.  This 
s(»ction  cannot  be  considered,  for  the  reason  that  it  was 
not  in  force  at  the  time  the  alleged  contract  was  made, 
wlu^tlier  that  date  slumld  be  held  to  be  June  26,  or  June 
30,  1900.  It  seems  clear  that  the  clause  in  the  application, 
signed  by  plaintiff,  which  provides  that  the  insurance 
shall  not  be  in  force  until  the  application  is  accepted  by 
the  home  ofTice,  and  the  policy  issued  thereon,  is  valid, 
unless  procured  by  fraud,  misrepresentation,  mistake,  or 
in  violation  of  some  statute  or  contract  entered  into  be- 
tween tlie  parties,  or  their  authorized  agents.  St.  Paul 
Fire  cf  }r(irine  Tvs,  Co.  v,  Kelley,  2  Neb.  (Unof.)  720,  and 
cases  there  cited,  approved  and  followed  in  Lowe  v.  St. 
Paul  Fire  d  ^fariue  his.  Co.,  80  Neb.  499,  which  must  be 
decisive  of  the  question. 

It  is  fundamental  that,  where  a  contract  is  made  with 
reference  to  or  covering  property  whereby  one  assumes  a 
liability  with  reference  to  it,  the  property  must  be  in  ex- 
istence, either  actually  or  potentially,  in  order  to  form  a 
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basis  or  consideration  for  the  support  of  the  agreement. 
In  tins  case  the  question  of  whether  a  contract  of  insur- 
ance was  made  during  the  life  of  the  horse  becomes  an 
important  one.  In  other  words,  was  such  a  contract  made 
on  the  26th  day  of  June,  at  the  time  of  making  the  appli- 
cation for  the  insurance  and  the  payment  of  the  premium, 
or  did  they  only  constitute  a  proposal  or  offer  to  enter 
into  such  a  contract  when  approved  by  defendant  at  Craw- 
fordsville?  The. application  states  that  the  insurance  w^as 
not  to  be  in  force  until  approved  and  the  i)olicy  issued.  It 
also  contained  a  recital  that  the  insurance  was  not  based 
upon  "any  statements  or  promises  made  by  any  solicitor 
or  any  person  professing  to  represent  the  company,  and 
that  no  agent  or  other  person  professing  to  represent  the 
company  has  power  or  authority  to  make  oral  contracts  of 
insurance,  or  to  bind  the  company  by  any  oral  statements 
or  representations,  or  to  waive,  alter  or  vary  any  of  the 
agreements  or  conditions  contained  in  this  application,  or 
the  policy  which  may  be  issued  thereon."  There  is  no  tes- 
timony in  the  record  as  to  how  or  by  whom  the  applica- 
tion was  written  or  filled  out,  whether  it  was  submitted 
or  read  to  plaintiflF,  or  if  he  was  aware  of  its  contents,  ex- 
cept his  answers  when  he  signed  it.  There  is  no  word  as 
to  knowledge,  or  the  absence  thereof,  on  the  part  of  plain- 
tiff of. the  conditions  contained  in  the  application,  and  his 
testimony  is  not  clear  as  to  the  construction  placed  upon 
the  application  by  the  agent. .  His  final  testimony  is  that 
the  agent  stated  that  the  insurance  would  date  from  that 
day  if  the  application  was  accepted  by  the  company.  The 
deposition  of  the  agent  was  taken,  and  altliough  his  at- 
tention was  challenged  to  the  subject  of  what  he  said  to 
plaintiff  "in  regard  to  when,  if  ever,  the  insurance  would 
take  effect  and  be  in  force,"  his  answer  fails  to  respond  to 
that  part  of  the  question,  and  this  part  of  the  case  is  not 
made  clear.  If  the  conditions  contained  in  the  application 
were  brought  to  the  knowledge  of  plaintiff  when  he  signed 
such  application  and  paid  the  premium,  it  is  apparent  that 
he  is  not  entitled  to  recover. 
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The  jud5i:iiient  of  the  district  court  is  reversed  and  the 
cause  is  reinauded  thereto  for  further  proceedings. 

Reversed. 
Rose,  Seikjwick  ajid  Hameb,  JJ.,  not  sitting. 


Conservative   Life   Ixstjrance   Company,   appellee,   v. 
James  A.  Boyce  et  al.,  appeliants. 

Filed  Octobkr  17, 1913.     No.  17.331. 

Fsraudulent  Conveyances:  Hi'sband  axd  Wife:  Evtoence.  The  evi- 
dence, the  substance  of  which  is  stated  in  the  opinion,  is  examined, 
and  held  not  to  support  the  charge  of  fraud  or  conspiracy  between 
husband  and  wife  for  the  purpose  of  defrauding  creditors  of  the 
husband. 

Appeal  fi'om  the  district  court  for  Douglas  county: 
Abraham  L.  Sitton,  Judge.    Keicrscd  and  dismissed. 

Hollister  d  Ciinuivgham  and  C.  W.  Britt,  for  appellants. 

Richard  S,  Horton  and  Gerald  ilf.  Drew,  contra. 

Reese,  C.  J. 

This  action  is  in  the  nature  of  a  creditors'  bill  institute:! 
in  the  district  court  for  Douglas  county  by  plaintiff  against 
the  above  named  defendants.  It  is  alleged  in  the  petition 
that  the  defendants  Boyce  are  husband  and  wife,  and  that 
the  banks  naiur'd  are  banking  corpr>rations,  duly  organized, 
otc,  in  the  city  of  Omaha;  that  on  the  8th  day  of  August, 
1903,  the  phiintiff  recovered  a  judgment  in  the  county  court 
of  Douglas  county  against  James  A.  Boyce  and  William 
F.  Porter  for  the  sum  of  If789.15  principal,  and  the  costs 
taxed  therein  at  $18;  that  the  judgment  was  duly  trans- 
cripted  to  the  district  court  of  tlmt  county,  and  execution 
issued  thereon,  the  same  being  returned  unwitisfied;  tliat 
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the  defendaDt  James  A.  Boyce,  with  intent  to  defraud  his 
creditors,  and  e8i)ecially  the  plaintiff,  and  preventing]:  it 
from  collecting  its  judjjment,  has  deposited  in  the  First 
National  Bank  of  Omaha  the  sum  of  !fl,500  in  tlie  name  of 
his  wife,  Ethel  K.  Boyce,  and  has  deposited  in  the  Com 
Exchange  National  Bank  of  Omaha  in  her  name  a  sum  of 
money,  tlie  amount  of  which  is  unknown  to  plaintiflP;  that 
the  said  Ethel  K.  Boyce  has  no  interest  in  siiid  funds  or 
eitlier  of  them ;  that  the  said  James  A.  Boyce,  for  the  pur- 
pose of  defrauding  plaintiif,  and  his  creditors,  has  pur- 
chased certain  real  estate,  and  has  placed  tlie  legal  title 
to  said  property  in  the  name  of  his  wife,  Ethel  K.  Boyce; 
that  the  said  James  A.  Boyce  and  Ethel  K.  Boyce  have 
conspired  togetlier  for  the  purpose  of  defrauding  their 
creditors,  and,  in  pursuance  of  such  intent,  have  placed  in 
the  name  of  defendant  Ethel  K.  Boyce  title  to  the  follow- 
ing described  real  estate  (from  the  confused  condition  of 
record,  it  will  be  impossible  to  st^te  descriptions  with 
precision)  :  Lot  13,  block  5;  west  10  feet  of  the  north  i 
of  lot  15,  block  2;  north  ^  of  lot  16,  block  2;  east  55  feet 
of  the  north  140  feet  of  lot  10,  block  5;  west  35  (75?)  feet 
of  the  north  150  feet  of  lot  10,  block  5 ;  west  52  feet  of  the 
north  140  feet  of  lot  9,  block  5 ;  east  55  feet  of  the  north 
140  feet  of  lot  10,  block  5  (this  seems  to  be  a  repetition) ; 
east  80  feet  of  the  north  150  feet  of  lot  11,  block  5 ;  all  in 
Park  Place  addition  to  the  city  of  Omaha,  Douglas  county, 
Nebraska;  and  the  west  50  feet  of  the  north  ^  of  lot  7, 
block  2,  Orchard  Hill  addition  to  the  city  of  Omaha ;  that 
the  said  James  A.  Boyce  paid  for  all  of  said  property  and  is 
the  owner  thereof,  and  the  title  thereto  has  been  placed  in 
the  name  of  Ethel  K.  Boyce  for  the  purpose  of  defrauding 
plaintiff  and  other  creditors ;  that  the  title  was  so  placed 
in  Ethel  K.  Boyce's  name  after  the  recovery  of  plaintiff's' 
judgment,  with  the  fraudulent  intent  above  named.  The 
prayer  of  the  petititm  is  that  the  money  on  deposit  in  the 
two  banks  be  declared  to  be  the  money  of  James  A.  Boyce, 
and  that  thebanks  be  enjoined  from  paying  the  same  out 
upon  the  checks  of  Ethel  K.  Boyce.    A  decree  is  also  asked 
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that  all  the  real  estate,  above  described,  be  declared  to  be 
the  proi>erty  of  James  A.  Boyce ;  that  Ethel  K.  Boyce  has 
no  interest,  riglit  or  title  therein;  and  that  it  may  be  or- 
dered sold  for  the  i)aymont  of  plaintiff's  judgment. 

To  this  petition  the  defendant  James  A.  Boyce  made 
answer  consisting  (1)  of  a  general  denial;  and  (2)  that 
plaintiff  is  not  the  real  party  in  interest,  it  having  sold 
and  transferred  the  judgment  to  another,  whose  name  is 
given;  but,  as  we  find  no  evidence  upon  this  averment^  it 
need  not  be  further  noticed.  Tlie  separate  answer  of 
Ethel  K.  Boyce  is  to  the  same  effect,  but  with  the  further 
avennent  that  plaintiff  has  become  extinct,  its  charter 
surrendered  and  canceled,  and  its  business  being  since 
closed.     No  other  pleadings  are  shown  by  the  transcript. 

The  cause  was  tried  to  the  court,  which  resulted  in 
findings  and  decree  to  the  eflfei-t  that  a  judgment  was  re- 
covered in  favor  of  plaintiff  send  against  James  A.  Boyce; 
that  i)laiutiflf  filed  its  transcript  and  caused  execution  to 
be  issued,  the  siuue  being  returned  unsatisfied  as  alleged, 
and  that  the  amount  due  was  as  alleged;  that  in  September, 
1903,  and  after  tlie  indebtedness  upou'which  the  judgment 
was  obtained  had  accrued,  James 'A.  Boyce  "gave  to  his 
wife,  Etliel  K.  Boyce,"  the  sum  of  |l,o6o,  and  that  the 
same  was  so  given  for  the  purpose  of  defrauding  plaintiff 
and  to  prevent  it  from  collecting  its  judgment,  and  the 
same  was  so  received  by  the  said  Ethel  K.  Boyce;  "that 
when  the  said  defendant  James  A.  Boyce  gave  said  sum 
of  money  to  his  wife,  Ethel  K.  Boyce,  the  said  defendant 
James  A.  Boyce  was  unable  to  pay  his  debts  and  was  in- 
debted to  this  plaintiff  and  to  others,  and  that  this  plain- 
tiff was  defrauded  thereby  and  prevented  ftom  collecting 
its  judgment,  that  the  said  gift  is  void  and  made  in  fraud 
of  the  rights  of  this  plaintiff;"  that  defendants  James  A. 
Boyce  and  Ethel  K.  Boyce  were  copartners  in  the  profits 
derived  from  certain  transactions  on  the  board  of  trade 
made  by  James  A.  Boyce  with  the  funds  of  defendant 
Ethel  K.  Boyce;  that  said  profits  were  invei^ted  by  Jamos 
A.  Boyce  and  Ethel  K.  Boyce  in  the  west  50  feet  of  the 
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north  i  of  lot  7,  in  block  2,  Orchard  Hill  addition  to  the 
dty  of  Omahn,  the  east  55  feet  of  the  north  140  feet  of  lot 
10,  block  Oj  aod  the  east  80  feet  of  the  north  150  feet  of 
lot  Mj  block  5,  in  Pai'k  Place  addition  to  the  city  of 
Oiualia,  the  title  to  wliich  was  taken  in  the  name  of  Ethel 
K,  lUijce,  and  the  said  James  A.  Boyce  has  an  undivided 
inten/^t  tlh^if^in,  and  which  is  subject  to  the  payment  of 
jjhnutiirs  judfjfment,  and  the  judgment  is  a  lien  upon  said 
half  iiitepest  It  is  further  found  that  the  gift  of  fl,000 
given  by  James  A.  Boyce  to  his  wife  in  September,  1903, 
was  invested  by  her  in  the  east  55  feet  of  tlie  north  140 
feet  of  lot  10,  block  5,  the  west  75  feet  of  the  north  150 
feet  of  lot  10,  block  5,  the  west  52  feet  of  the  north  140 
feet  of  lot  9,  block  5,  the  east  80  feet  of  the  north  150  feet 
tif  lot  llj  blork  5,  and  the  north  ^  of  lot  13,  block  5,  all  in 
I*iirk  Place  addition  to  the  city  of  Omaha,  and  the  title 
taken  in  her  name,  and  tliat  a  trust  in  the  sum  of  $1,000 
shmikl  he  iuipressed  upon  said  real  estate  in  favor  of 
Xihiintiff,  and  a  lien  thereon  to  the  extent  of  the  said  sum 
of  ^IMO;  that  all  the  other  real  and  perscmal  property  of 
Kthel  K,  n<n  ce  or  in  her  name  of  record  affected  by  this 
suit  is  not  lial>le  for  the  payment  of  said  judgment,  or  any 
part  thereof,  and  is  not  liable  for  the  payment  of  any  debt 
or  obligation  of  the  said  James  A.  Boyce.  The  findings 
were  in  favor  of  the  two  banks.  A  decree  was  entered  in 
accordance  wrth  the  foregoing  findings,  and  the  sheriff 
was  ordered  to  proceed  to  sell  the  one-half  interest  in  what 
is  declared  to  be  the  partnership  property,  and  should  that 
fail  to  sell  ff>r  suflScient  to  pay  plaintiff's  judgment,  with 
interest  and  cc^sts,  and  the  costs  of  this  action,  he  may  sell 
such  portion  of  the  real  estate  held  liable  as  may  be  neces- 
sary to  pay  the  remainder  thereof,  not  to  exceed  the  sum 
of  $1,000.  The  usual  order  for  the  sale  of  the  property 
was  entered.  Defendants  James  A.  Boyce  and  Ethel  K. 
Boyce  appeal. 

^ye  have  rend  with  care,  not  only  the  abstract  and  briefs 
m  tbii^  rase,  hut  all  the  pleadings  and  evidence  preserved 
in  the  transcript  and  bill  of  exceptions.  The  evidence  gives 
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a  full  lii«t()i7  of  the  course  of  business  pursued  by  the  de- 
feiKlaiits  sime  their  marriage  in  1890,  and  in  which  it  ap- 
pears that  at  the  time  of  their  marriage  Mrs.  Boyce  was 
possessed  of  about  ?S00  in  money,  which,  by  payments  by 
her  mother  soon  thcToafter,  am(mnted  to  al)out  f  1,000, 
which  she  kei)t  se])arate  and  apart  from  her  husband's 
business,  handling  and  investing  it  as  she  saw  fit;  that  at 
the  time  of  their  marriage  Mr.  Boyce  was  the  proprietor 
of  a  normal  scliool  at  Princeton,  Indiana,  and  she,  in  her 
own  rijiht,  took  cliarge  of  a  dormitory  or  large  rooming 
and  bonrdinji;  honso.  which  she  conducted  for  about  four 
years,  and  during  which  time  she  ran  a  book,  music  and 
stationerj'  store,  and  at  the  end  of  which  time  she  had  ac- 
cumulated, in  additi(m  to  her  former  means,  the  sum  of 
abcmt  ?4,()()0,  which  she  retained  as  her  own,  and  out  of 
which  she  h^ancd  some  $^2,000.  At  the  end  of  this  time 
Mr.  Boyce  disposed  of  his  school,  and  they  later  went  to 
Arkansas  where,  he  was  employed  in  charge  of  another 
school,  where  tliey  remained  some  time;  Mr.  Boyce  receiv- 
ing a  salary  of  .^2,500  a  year  for  his  sei-vices.  During  this 
tiiiH*  Mrs.  Boyce's  health  was  not  good,  and  Mr.  Boyce 
sulTer(Hl  an  illness  of  typhoid  fever,  and  they  soon  there- 
after came  to  Nebraska,  settling  temporarily  at  Nebraska 
City,  Mr.  r>oyce's  health  not  being  good,  and  he  was  earn- 
ing little  or  nothing  for  a  long  time.  They  afterwards 
went  to  Kearney,  where  they  resided  for  a  time,  and  then 
came  to  Omaha,  where  they  still  reside.  The  long 
contiuiM  (1  indisposition  of  Mr.  Boyce  and  his  inability  to 
earn  tlie  means  of  a  livelihood  for  the  family  made  inroads 
on  the  ca])ital  of  Mrs.  Boyce,  altlumgh  this  is  not  shown 
with  particularity.  He  later  earned  money  by  promoting 
local  enter])rises  in  Auburn,  Hastings  and  St  Paul,  for 
which  he  received  about  ^^3,000,  and  out  of  which  he  paid 
his  wife  .^l.SOO.  After  settling  in  Omaha  he  promoted 
what  is  called  a  "brick  deal,"  his  commission  amounting 
to  about  $3,800,  and  out  of  which  he  paid  his  wife  f  1,000, 
nmking  a  total  of  $2,500  paid  to  her.  This  subject  was  not 
as  clearly  explained  as  it  should  have  been,  but  it  clearly 


Vol.  94]  SEPTEMBER  TERM,  1913.  413 


Conservative  Life  Ins.  CJo.  ▼.  Boyce. 


appears  that  he  had  made  use  of  a  part  of  her  money  in 
advancing  his  business,  and,  in  connection  with  her  ex- 
penditures in  the  maintenance  of  the  family  expenses,  it  is 
apparent  that  he  did  not  overpay  what  he  justly  owed  her. 
Counsel  treated  these  payments  as  "gifts,"  which  they 
clearly  were  not.  Mrs.  Boyce  had  the  absolute  right  to 
receive  and  he  to  return  the  money  she  had  expended  in 
his  assistance  and  the  maintenance  of  the  family. 

After  they  settled  in  Omaha  Mrs.  Boyce,  desiring  to 
engage  in  business  on  her  own  account,  obtained  a  com- 
mission business,  which,  with  her  means,  she  maintained 
for  some  time,  but  which  proved  not  to  be  profitable.  In 
order  to  secure  the  use  of  a  wire  between  her  office  and  her 
eorresi)ondent  in  St.  Louis,  she  deposited  of  her  own  funds 
the  sum  of  f5,000,  which  remained  on  deposit  as  long  as 
she  retained  the  use  of  the  wire,  upon  relinquisliing  of 
which  she  drew  down  tlie  deposit  and  commenced  the  pur- 
chase of  real  estate  in  the  city.  Out  of  her  funds- she  re- 
paid principally  all  persons  who  had  made  deposits  with 
her.  It  would  extend  the  opinion  to  an  unnecessary  length 
to  give  in  detail  all  the  items  of  business  and  expenses  as 
contained  in  the  bill  of  exceptions.  It  must  be  sufficient 
to  say  that  the  evidence  clearly  establishes  the  facts  that 
she  maintained  the  business,  meeting  expenses  with  her 
own  checks,  and  allowing  her  husband  25  per  cent,  of  the 
profits  for  his  services  in  managing  the  business  under  her 
control,  he  being  responsible  for  none  of  the  losses.  If  no 
profits  were  made  he  received  no  compensation.  She  kept 
her  funds  deposited  in  the  banks  in  her  own  name,  and  out 
of  which  she  met  expenses.  There  was  no  partnership  re- 
lation existing  between  them.  While  in  this  service  he 
occasionally  made  ventures  on  the  board  of  trade,  at  one 
time  buying  a  quantity  of  pork,  and  out  of  which  he  made 
a  handsome  profit.  In  doing  so  he  took  from  his  wife's 
funds,  but  without  her  knowledge  or  consent,  the  sum  of 
flOO,  which  he  almost  immediately  returned.  He  seems 
to  have  bet  heavily  on  a  pending  election  and  made  a  gain 
of  |3,000.     He  purchased  a  $5,000  automobile,  which  he 
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used  for  some  time  in  the  city  and  tlien  sold.  In  none  of 
these  deals  did  his  wife  participate  or  have  any  interest 
It  is  very  clear  that  there  is  no  evidence  of  tlie  existence 
of  a  partnership  between  the  two  in  any  of  the  transac- 
tions described,  and,  hence,  the  findings  of  the  court  that 
such  partnership  existed,  and  that  thereby  the  plaintiff 
was  entitled  to  a  half  interest  in  the  property,  described 
in  the  findings  to  be  sold  by  the  sheriff,  cannot  be  sus- 
tained. 

Mrs.  Boyce  appears  to  be  a  practical  and  successful 
manager  of  her  own  affairs,  although  not  always  success- 
ful in  her  enterprises.  Knowing  the  failings  of  her  hus- 
band in  financial  matters,  she  has  aimed  to  keep  her  in- 
dividual property  out  of  his  hands  as  much  as  circum- 
stances would  permit.  The  husband  is  under  both  a  legal 
and  moral  obligation  to  pay  his  debts  to  his  wife  as  to 
any  other  creditor.  It  is  apparent  that  he  has  refunded 
to  her  no  more  than  he  has  used  of  her  means.  It  was  his 
duty  so  to  do  and  it  wai^;  her  right  to  receive.  We  are 
unable  to  detect  convincing  proof  of  fraud  in  her  dealings 
either  with  her  husband  or  with  others.  The  statute  re- 
quires this  court  to  decide  the  case  as  if  the  court  of  first 
instance,  uninfluenced  by  the  decision  of  the  district  court. 
We  are  unable  to  view  the  case  as  seen  by  the  learned  trial 
judge. 

The  decree  of  the  district  court  is  reversed  and  the 
action  dismissed. 

Reversed  and  dismissed. 

Rose,  Sedgwick  and  Hameb,  J  J.,  not  sitting. 


'■:^r* 
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.  Mhlvin  V.  Hallgbbn,  appbillant,  v.  Jacob  L.  Becker, 

APPELLBB. 
Fnja)  OoTOBBB  17, 1918.    No.  17,347. 

1.  Equity:  Reformation  of  Gontbact:   Injunction.    In  an  action  in 

equity  to  enjoin  a  suit  at  law  and  to  reform  the  written  contract 
upon  the  proYisions  of  which  such  suit  depends,  the  basis  of  the 
equitable  action  is  the  right  of  the  plaintiff  to  the  reformation  of 
the  contract. 

2.  Contract:  Reformation:    Evidencb.    "In  order  to  authorize  the  re- 

formation of  a  written  contract,  it  must  be  made  to  appear  what 
the  actual  contract  between  the  parties  was;  that  the  written 
contract  exhibited  does  not  express  the  contract  made;  and  these 
facts  must  be  established  by  clear,  convincing,  and  satisfactory 
evidence."    Slohodisky  v.  Phanix  Ins.  Co.,  52  Neb.  395. 

Appeal  from  the  district  court  for  DawBon  county: 
Bruno  O.  Hosteii.er,  Judge.    Affirmed. 

Thomas  F.  Hamer,  for  appellant. 

W.  D.  Oldham  and  //.  M.  Sinclair^  contra. 

Reese,  C.  J. 

This  is  another  one  of  those  unfortunate  lawsuits  be- 
tween relatives,  the  existence  of  which  is  always  to  be 
deplored.  The  relation  between  plaintiff  and  defendant 
is  that  of  nephew  and  uncle.  The  pleadings  are  too  long 
and  verbose  to  be  here  copied  or  even  summarized,  and  we 
shall  be  content  by  giving  a  brief  statement  of  the  facts 
out  of  which  the  litigation  has  grown.  Defendant  is  the 
owner  of  a  farm  of  320  acres  situated  in  Dawson  county. 
In  the  fall  of  1908  he,  by  an  oral  agreement,  leased  tlie 
land  to  plaintiff,  who  then  resided  a  distance  of  about  40 
miles  therefrom,  the  term  of  lease  to  begin  on  the  1st  day 
of  March,  1909.  There  is  a  sharp  conflict  between  the 
parties  as  to  what  the  length  of  the  term  should  be,  ydain- 
tiff  claiming  that  the  final  agreement  was  that  lie  should 
have  the  use  of  the  land  for  one  year  with  the  privilege  of 
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extend  in  j2:  the  term  to  five  years  if  he  so  elected.  Defend- 
ant insists  that  it  yra^  a  definite  aj^eement  for  one  year, 
ending  :March  1,  1910.  No  written  contract  of  lease  was 
entered  into  until  the  23d  day  of  April,  1909,  when  the 
parties  obtained  the  services  of  a  scrivener,  and  a  contract 
in  writing  was  prepared  and  signed  by  them.  This  writ- 
ing was  defective  in  many  particulars  and  limited  the 
(erm  to  one  yt»ar.  Plaintiff  had  long  before  that  time 
taken  full  possc^ssion  of  the  farm,  residing  thereon  with 
iiis  family,  and  progressing  with  the  farm  work.  The 
relation  between  tlie  parties  appears  to  have  been  cordial 
and  confidential  for  some  time,  when  disagreements  arose. 
We  deem  it  unn(»C(»ssary  to  st>iite  tlie  cause  of  the  friction 
between  them.  IMaintiiT  continued  to  reside  upon  and 
cultivate  the  land,  and  on  the  23d  day  of  August,  1910, 
during  the  secMmd  year  of  plaintiff's  possession,  defendant 
served  upon  him  a  written  notice  as  follows:  "Sumner, 
Nebr.,  S-23-1010.  Notice  to  Quit.  I  hereby  give  you 
notice  to  quit  and  deliver  up  on  the  first  day  of  March, 
1911,  the  ]M)ss<»ssi()n  of  the  farm  which  you  now  hold  of 
me  as  a  t(  nant.  Dated  August  23,  1910.  To  Melvin  V. 
TTallgren,  Tenant.  J.  L.  Becker,  Landlord."  At  that 
vime  plaintiff  had  plowed  some  40  acres  of  the  land  and 
sowed  the  same  in  wheat,  and  had  also  disked  10  acres  in 
rye,  which  was  then  up  and  gi'owing.  On  the  1st  day  of 
March,  1911,  defi»ndant  served  upon  plaintiff  a  notice  to 
quit  the  "E.  i  of  the  N.  E.  i  of  section  four  (4),  town 
(11),  ranjre  nineteen  (19),  N.  ^  of  the  N.  W.  ^  of  section 
three  (3),  in  town  eleven  (11),  range  thirty-three  (33), 
town  twelve  (12),  range  nineteen  (19),  also  the  field  of 
alfalfa  north  of  the  Union  Pacific  Railroad  track  in  sec- 
tion four  (4),  town  eleven  (11),  range  nineteen  (19),  in 
Dawson  county,  Nebraska.''  It  may  be  observed  that 
the  farm  and  contract  of  lease  includes  the  southeast 
quarter  of  s(H*tion  33,  townsliip  12,  range  19,  but  which  is 
not  included  in  the  notice  to  quit.  Proceedings  in  for- 
cible dcitention  were  commenced  before  a  justice  of  the 
peace,  but  the  record  of  that  suit  is  not  before  us,  and  we 
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have  no  way  of  knowing  the  description  of  the  land  in- 
volved therein.  After  an  adjournment  of  eight  days  had 
been  obtained,  plaintiff  brought  this  action  for  an  injunc- 
tion to  restrain  defendant  from  prosecuting  tlie  forcible 
detention  suit  and  to  reform  the  contract  of  lease.  In  the 
petition  the  land  is  described  as  in  tlie  written  contract, 
the  southeast  quarter  of  section  33  being  included.  The 
answer  and  cross-petition  also  includes  the  land  in  section 
33,  and  therefore  we  may  assume  tliat  the  suit  in  deten- 
tion included  the  same,  although  not  mentioned  in  the 
notice  to  quit.  No  point  seems  to  have  been  made  upon 
the  trial  by  which  the  effect  of  the  notices  were  drawn  in 
question,  and  no  further  attention  will  be  given  to  it.  A 
temporary  injunction  was  granted  at  the  commencement 
of  the  suit.  The  cause  was  tried  to  the  district  court,  the 
result  thereof  being  a  finding  in  favor  of  defendant,  tlie 
dissolution  of  the  temporary  injunction,  and  the  dismissal 
of  the  suit.    Plaintiff  appeals. 

As  we  see  the  case,  it  will  not  be  necessary  to  review 
the  evidence  in  detail,  nor  seek  to  harmonize  the  conflicts 
thereof.  It  must  be  conceded  that,  if  a  court  of  equity 
could  rightfully  take  jurisdiction  of  the  case,  that  jurisdic- 
tion must  be  founded  and  based  upon  the  right  of  plaintiff 
to  a  reformation  of  the  contract  of  lease  by  which  it  can 
be  made  to  conform  to  the  contract  and  intention  of  the 
parties.  It  is  a  well-settled  rule  of  equity  jurisprudence 
that,  in  order  to  secure  a  reformation  of  a  written  con- 
tract, the  evidence  must  be  clear,  convincing,  and  satis- 
factory that  the  contract  as  written  does  not  reflect  the 
real  contract  and  agreement  of  the  parties.  Slobodisky  v. 
Phoeniw  Ins,  Co,,  52  Neb.  395.  The  burden  of  proof  is,  of 
course,  upon  the  party  seeking  the  relief.  As  we  have 
said,  there  was  a  sharp  and  irreconcilable  conflict  in  the 
evidence,  plaintiff  testifying  that  the  agreement  was  that 
he  was  to  have  a  lease  for  one  year  with  the  privilege  of 
extending  it  to  five  years,  and  in  which  he  is  supported  by 
the  testimony  of  witnesses  that  defendant  had  admitted 
that  such  was  the  agreement,  while  defendant  as  posi- 
30 
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tively  asserted  upon  the  witness  stand  that  no  such  agree- 
ment was  ever  made.  The  testimony  of  the  scrivener  who 
drew  the  lease  is  equally  positive  that  the  terms  of  the 
lease  in  its  details  were  dictated  to  her  by  the  parties; 
that  nothing  was  said  about  an  extension  of  the  lease; 
that  she  read  the  lease  in  full  to  the  parties,  to  which  both 
agreed  before  signing,  the  contract  being  left  with  her  for 
safe  keeping,  she  furnishing  plaintiff  a  copy  thereof  some 
weeks  or  months  thereafter.  There  is  also  testimony  of 
statements  made  by  plaintiff  to  the  effect  that  he  had 
rented  the  farm  for  one  year.  The  alleged  admissions 
were  denied  by  both  parties,  and  in  each  instance  their 
denials  were  supported  by  witnesses  who  were  present  and 
heard  the  conversation  in  which  the  admissions  were  said 
to  have  been  made.  Applying  the  well-know^n  rule  of 
equity  to  the  evidence,  we  are  constrained  to  hold  that 
it  was  not  sufficient  to  justify  a  reformation  of  the  con- 
tract, and  that  the  district  court  was  right  in  so  holding. 
The  issue  upon  the  effort  to  reform  the  contract  being  the 
only  one  of  equitable  cognizance,  the  suit  was  rightly  dis- 
missed. As  every  other  question  can  be  fully  tried  in  the 
suit  at  law,  w^hich  is  still  pending  in  the  court  of  the 
justice  of  the  peace,  we  cannot  see  our  way  to  reverse  the 
judgment  of  the  district  court. 
The  judgment  of  the  district  court  is  therefore 

Afpibmbd. 

Lbtton,  Sedgwick  and  Hambe,  J  J.,  not  sitting. 
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Attstin  M.  Bbownfield,  appellant,  v.  City  of  Kearney 
bt  al.,  appellees. 

Piled  October  17, 1913.    No.  17,974. 

1.  Municipal  Corporations:  Lighting  Plant:    Bond  Issuex     In  order 

to  the  legal  issue  of  bonds  for  the  construction  of  a  municipal 
lighting  plant  in  cities  of  the  class  having  a  population  of  from 
5,000  to  25.000  inhabitants,  it  is  necessary  that  the  provisions  of 
section  54  of  the  city  charter  (Comp.  St,  1911,  ch.  13,  art.  Ill)  be 
followed  and  complied  with. 

2.  :  :  Statutes:  Repeal  by  Implication.    The  provisions 

of  that  section  having  been  enacted  and  re-enacted  subsequent  to 
the  passage  of  sections  1  and  2,  art.  V,  ch.  14a.  Comp.  St.  1911, 
supersede  the  latter  act  wherein  there  is  a  conflict  in  their  pro- 
Yisions. 

Appeal  from  the  district  court  for  Buffalo  county: 
Bbuno  O.  Hostpitlkr,  Judge.     Reversed  tcith  dwections. 

Thomas  F.  Hamer  and  Warren  Pratt,  for  appellant. 

H.  M.  Sinclair  and  N.  P.  McDonald,  contra. 

Reese,  C.  J. 

On  the  14th  day  of  February,  1912,  the  mayor  and 
pouncil  of  tlie  city  of  Kearney  submitted  to  the  electors  of 
the  city  a  proposition  to  issue  the  bonds  of  the  city  in  the 
sum  of  $40,000  for  the  purpose  of  raising  money  to  pay 
for  the  construction  of  a  municipal  ligliting  plant  and  sys- 
tem for  the  use  of  the  city  and  its  inhabitants.  Tliere  were 
1,08(5  votes  cast  at  the  election,  of  whicli  618  votes  were 
cast  in  favor  of  the  proposition  and  468  votes  against  it. 
The  proposition  was  declared  carried,  the  bonds  prepared, 
submitted  to  and  registered  by  the  state  auditor  of  public 
accounts,  and  delivered  to  the  state  treasurer  on  an  ex- 
ecutory contract  between  the  city  and  state  treasurer  for 
their  sale  to  the  school  funds  of  the  state;  but  the  money 
was  not  paid  for  them,  they  remaining  in  the  possession  of 
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the  state  treasurer,  when  a  temporary  injunction  wa^ 
issued,  the  whole  matter  stayed,  and  still  rests  in  statu 
quo,  Tlie  cause  was  tried  in  the  district  court,  the  fcriaJ 
resulting  in  a  findings  in  favor  of  defendants,  the  tempor- 
ary injunction  dissolved,  and  the  plaintiff's  petition  dis- 
missed.   Plaintiff  appeals. 

The  petition  is  of  considerable  length,  and  attacks  the 
proceedings  in  the  matter  of  the  issuance  of  the  bonds 
with  careful  particularity,  beginning  with  tiie  alleged 
want  of  iH)wer  to  issue  bonds  for  so  great  an  amount,  the 
alleg(Ml  irregularities  in  the  proceedings  antedating  the 
election,  the  lack  of  a  sufficient  majority  of  votes  in  favor 
of  the  issue,  resulting  in  the  defeat  of  the  proposition. 
The  answer  admits  the  averments  of  the  petition  as  to 
the  corimrate  character  of  the  city,  the  official  positions 
of  the  defendants,  iriayor,  councilmen,  etc.,  that  the  elec- 
tion was  held  and  the  number  of  votes  polled,  the  number 
of  votes  in  favor  and  the  number  against  the  proposition, 
and  the  making  and  registration  of  the  bonds,  as  alleged. 
All  other  averments  of  the  petition  are  denied.  In  view 
of  the  contentions  of  the  parties  as  to  the  ruling  question 
prewMited,  it  is  not  deemed  essential  that  the  pleadings  be 
further  noticed  in  detail.  Nor  do  we  deem  it  necessary  to 
dwell  upon  the  e^  Idence  adduced  upon  the  trial. 

Practically  tlie  whole  contention  is  centered  upon 
whether  the  provisions  of  section  54,  art.  Ill,  ch.  13,  Comp. 
St.  1911  (embodied  in  the  city  charter),  or  whether  sec- 
tions 1  and  2,  art.  V,  ch,  lia^  Comp.  St.  1911,  are  to  be 
api)lied  and  held  to  be  the  law,  by  which  the  city  council 
and  the  people  should  have  been  governed.  It  is  insisted 
by  plaintiff  (appellant)  that  the  provisions  of  section  54, 
fiupra,  should  have  been  complied  with  by  the  council,  and, 
if  so,  the  bonds  are  void.  This  sec^tion  requires  a  three- 
fifths  majority  vote  in  order  to  authorize  the  issue  of 
bonds.  It  is  conceded  that  there  was  not  that  majority  in 
favor  of  the  proposition.  It  is  contended  that  the  powers 
of  the  city  council  did  not  depend  upon  that  section,  but 
that  their  action  was  taken  under  the  provisions  of  sec- 
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tions  1  and  2,  art.  V,  ch.  14a^,  Comp.  St.  1911,  and  that 
upon  those  sections,  and  those  alone,  do  defendants  rely 
as  giving  autliority  for  the  action  taken  by  the  city  council. 

An  examination  of  the  legislation  as  contained  in  the 
two  somewhat  antagonistic  provisions  shows  that  section 
54,  art.  Ill,  ch.  13,  Comp.  St.  1911,  was  passed  in  1901, 
and  has  been  prfictioally  continued,  but  with  later  amend- 
ments, until  1909,  when  it  was  re-enacted,  with  slight 
modification,  by  House  Roll  No.  129  (laAVs  1909,  ch.  ID) 
as  it  appears  in  see.  54,  art.  Ill,  ch.  13,  Comp.  St.  1911. 
Sections  1  and  2,  art.  V,  ch.  14a,  Comp.  St.  1911,  appear 
to  have  been  enacted  in  1901,  and  to  have  remained  as  then 
passed  until  1903,  when  chapter  25,  laws  1903,  was  passed, 
since  which  time  no  change  or  amendment  has  been  made, 
and  they  now  stand  as  sections  1  and  2,  art  V,  ch.  14a, 
(\)mp.  St.  1911.  We  find  it  Impossible  to  liold  that  the 
hiter  enactments  of  section  54,  supra-^  of  the  city  charter, 
must  not  govern  and  control  the  powers  of  the  mayor 
and  council  as  the  last  expression  of  the  legislative  will, 
and  that  wherein  it  conflicts  with  the  section  relied  on 
by  the  city  the  latter  must  give  way.  We  are  not  un- 
mindful of  our  decision  in  State  v.  Searle,  76  Neb.  272, 
decided  in  1906,  where  a  quite  similar  question  was  pre- 
sented, but  upon  the  earlier  statutes.  The  later  enact- 
ments of  the  legislature  seem  to  render  it  certain  that  the 
powers  of  the  city  council  are  to  be  limited  tliereby.  We 
can  see  no  escape  from  this  conclusion,  and  that  the 
amended  charter  as  it  existed  at  the  time  of  the  submission 
and  election  must  govern  and  be  complied  with.  This  not 
having  been  done,  it  follows  that  the  bonds  are  invalid. 

The  decree  of  the  district  court  is  therefore  reversed 
and  the  cause  is  remanded,  with  directions  to  that  court 
to  reinstate  the  cause  and  enter  a  decree  rendering  the 
injunction  perpetual. 

Reversed. 


Lrtton  and  Fawoett,  JJ.,  not  sitting. 
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S.  W.  Jacoby,  Administrator,  appellee,  v.  Prudential 
Insurance  Company  of  America,  appellant. 

Filed  October  17, 1913.     No.  17,216. 

1.  Insurance:  Application:   Fraud:    Review.    Where  the  question  as 

to  the  truth  or  falsity  of  the  answers  made  by  the  assured  in  an 
application  for  a  policy  of  life  insurance  are  submitted  to  a  Jury 
upon  conflicting  evidence,  and  under  proper  instructions,  and 
their  finding  is  that  the  answers  were  not  false  or  fraudulently 
made,  the  verdict  will  not  be  set  aside,  unless  it  is  found  to  be 
clearly  wrong. 

2.  Instnictions  examined,  and  found  to  be,  as  applied  to  the  evidence, 

a  fairly  correct  statement  of  the  law. 

Appeal  from  the  district  court  for  Box  Butte  county: 
James  J.  Harrington,  Judge.    AffirniciL 

Eufivne  Burton  and  William  Mitchell,  for  appellant 

H.  F.  GilnuuK  B.  F.  fiirisher  and  Lloyd  H.  Brown, 
contra, 

Barnes,  J. 

Action  on  a  policy  insuring  tlio  life  of  Michael  L. 
Jiicohy  for  the  sum  of  $2,000,  brought  by  g.  W.  Jacoby, 
as  administrator  of  the  estate  of  the  insured,  against  the 
Pnalential  Insurance  Company  of  America.  A  trial  to  a 
jury  in  the  district  c(mrt  for  Box  Butte  county  resulted 
in  a  verdict  for  the  i>laintifT,  on  which  judgment  was  en- 
tercel,  and  the  defendant  has  api)ealed. 

The  petition  was  in  the  usual  form,  and  the  answer  in- 
t(^r])osed  two  defenses:  First,  that  the  first  premium  for 
which  the  policy  was  issued  was  not  paid;  sect>nd,  that  the 
answers  of  the  assured  in  tlie  application  for  the  policy, 
and  on  which  it  was  based,  were  false  and  were  fraudu- 
lently made;  that  they  were  warranties,  without  which  the 
policy  would  not  have  be(*n  issued,  and  it  was  therefore 
void.  It  was  also  contended  that,  if  the  answers  in  ques- 
tion were  not  warrant i(»s,  they  were  representations  ma- 
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terial  to  the  risk,  which  were  relied  on  by  the  defendant, 
and  without  which  the  policy  would  not  have  been  issued; 
that  they  were  false,  fraudulent  and  untrue,  and  tliere- 
fore  the  policy  was  rendered  void.  The  question  of  non- 
payment of  the  first  premium  seems  to  have  been  aban- 
doned. It  is  not  referred  to  in  appellant's  brief  or  argu- 
ment, and  therefore  will  not  be  considered  in  this  opinion. 

It  appears  that  the  policy  in  suit  was  issued  on  the  30th 
day  of  April,  1904,  and  by  agreement  was  dated  as  the  2d 
day  of  February  of  that  year.  The  application  for  tlie 
policy  was  made  on  the  25th  day  of  April,  1904,  and  in 
the  application  one  question  put  to  the  assured  was: 
'*IIave  you  ever  used  malt  or  spirituous  liquors  to  excess?-' 
To  this  question  the  assured  answered,  "No."  Then  fol- 
lowed the  question :  "State  the  quantity  you  used  eacli 
day  of  malt  liquors,  wines,  spirits?"  Answer,  "None, 
none,  none."  To  establish  the  falsity  of  the  above  an- 
swers, defendant  produced  several  witnesses  whose  testi- 
mony tended  to  prove  that  the  assured  was  addicted  to 
the  use  of  intoxicants,  and  it  was  claimed  that  when  the 
assured  died  he  had  under  his  head  an  empty  bottle 
which  smelled  of  intoxicating  liquor.  It  must  be  observed, 
however,  that  very  few,  if  any,  of  the  witnesses  ever  saw 
the  assured  drink  any  intoxicating  liquor;  but  it  seems 
to  have  been  the  opinion  or  impression  of  those  witnesses 
that  he  had  been  frequently  intoxicated.  None  of  them 
could  testify  to  more  tlian  twice  when  it  was  claimed  by 
them  that  the  assured  was  under  the  influence  of  intoxi- 
cating liquors.  It  may  be  conceded,  however,  and  we 
think  the  testimony  fairly  establishes,  that  the  assured 
was  somewhat  intoxicated  on  one  occasion  in  October, 
1903. 

On  the  otlier  luind,  James  Graham,  in  whose  store  tlie 
assured  worked  as  a  l)utcher  or  meat-cutter  from  Novem- 
ber, 1903,  to  within  two  weeks  of  his  death,  testified,  in 
substance,  that  Jacoby  was  employed  by  liim  at  the  time 
he  signed  the  ap]>lication  for  insurance,  and  had  been  in 
his  employ  for  ne;u*lv  six  montlis;  that  Jacoby  worked  for 
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him  continuiHisly  up  to  within  two  weeks  of  June  10, 1904; 
that  during  all  of  that  time  he  never  knew  of  Jacoby  tak- 
ing a  drink. 

Al  Wiker,  one  of  the  defendant's  witnesses,  was  night 
niarslral  at  Allimice,  Nebraska,  from  May,  1903,  to  June 
or  July,  1904.  lie  testified  that  during  that  time  he  saw 
Jaco!»y  intoxicated  once  in  the  sunmier  or  fall  of  1903, 
and  once  in  1904,  but  that  he  never  saw  him  take  a  drink 
in  his  life. 

Edwin  O'Donnell,  one  of  plaintiff's  witnesses,  testified 
that  Michael  L.  Jacoby  worked  for  him  in  his  butcher- 
shop  from  December  6, 1902,  until  March  31,  1903;  that  he 
had  occasion  to  observe  Jacoby's  habits,  and  that  he  was 
a  temperate  man;  that  the  only  time  he  ever  saw  him 
drink  anything  was  occasionally  on  Saturday  nights  after 
he  had  finished  work,  between  11  and  12  o'clock,  when  he 
and  Jacobj  would  drink  a  bottle  of  beer  and  eat  a  dish  of 
oysters  together;  that  on  those  occasions  Jacoby  never 
drank  more  than  one  bottle  of  beer;  that  he  never  laid  off 
during  the  time  he  worked  for  this  witness;  that  he  never 
saw  Jacoby  drunk,  although  he  saw  him  every  day  during 
that  period  of  time. 

John  Leith,  one  of  plaintiff's  witnesses,  testified  that 
Jacoby  worked  for  him  on  his  farm  from  July  to  Novem- 
ber, 1903,  and  that  he  did  not  drink  while  in  his  employ, 
or  at  any  other  time,  as  far  as  he  knew ;  that  he  saw  him 
nearly  every  time  he  went  to  toAvn,  and  that  he  never  saw 
him  drunk  or  drinking  any  intoxicating  liquor. 

It  appears  from  the  testimony  that  little  was  known  of 
the  assured  prior  to  about  three  years  before  his  death, 
when  he  came  to  Alliance.  It  also  appears  from  the  testi- 
mony of  the  witnesses  Graham,  O'Donnell  and  Leith  that 
from  December,  1902,  until  the  time  of  his  death,  with  the 
exception  of  a  short  period  in  the  suiuiiier  of  1903,  de- 
ceased was  oniplnyod  and  worked  steadily  without  losing 
any  time,  Avas  absolutely  and  strictly  a  sober  man,  not 
addicted  to  the  use  of  intoxicating  liquors  to  any  extent: 
nud  it  must  lu»  oljserved  that  these  men  were  in  a  positio'^ 
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to  see  and  know  Jaxjoby,  and  had  every  opportunity  to 
observe  and  know  his  habits  with  reference  to  the  use  of 
intoxicating  liquors.  The  witness  Graham  testified  that 
the  deceajsied  did  not  drink  at  all  while  in  his  employ.  It 
was  during  the  time  he  was  employed  by  Graham  that  ho 
signed  the  application,  and  when  he  made  answer  to  the 
question  as  to  the  quantity  of  malt,  wine  and  spirits  ho 
used  each  day  he  truthfully  answered,  "None."  The  tes- 
timony of  Graham  was  supported  by  the  evidence  of 
Henry  Blumb,  who  worked  with  Graham  while  Jacoby 
was  employed  by  Graham. 

In  addition  to  this  testimony,  Doctor  L.  W.  Bowman, 
who  was  in  the  employ  of  the  defendant  insurance  com- 
pany as  medical  examiner,  gave  testimony  touching  upon 
the  question  of  the  truthfulness  of  Jacoby's  answer  to  tho 
question  that  he  had  never  used  malt  or  spirituous  liquors 
to  excess.  In  answer  to  questions  asked  Doctor  Bowonan, 
he  testified  that*he  made  a  thorough  physical  examination 
of  Jacoby,  and  certified  all  statements  in  his  report  to  be* 
true;  that  his  examination  was  made  on  April  25,  two 
months  before  Jacoby  died;  that  he  had  known  Jacoby 
for  two  years;  that  he  had  no  reason  to  suspect  him  of  in- 
temperate habits;  that  he  found  nothing  wrong  at  all 
with  his  heart;  that  his  nervous  system  was  i>erfect,  and 
he  found  no  signs  at  all  of  excessive  use  of  intoxicating 
liquors;  that  he  found  him  free  from  all  mental  and  physi- 
cal defects,  and  in  good  health,  and  passed  him  as  a  first- 
class  risk. 

Considering  this  case  in  the  light  of  the  evidence,  we 
are  of  opinion  that  the  jury  were  justified  in  finding  that 
the  answers  of  the  assured  were  not  untrue,  false  or  fraud- 
ulent. 

Complaint  is  made  of  the  third  and  fifth  paragraphs  of 
the  instructions  given  by  the  trial  court  to  the  jury.  By 
instruction  No.  3,  the  jury  witg  told,  in  substance,  that 
the  only  questions  presented  for  tlieir  consideration  were : 
Did  the  deceased  ever  use  wiiK?  or  spirituous  liquors  to 
excess  prior  to  the  time  of  making  the  application  for  the 


426  NEBRASKA  REPORTS.  [Vou94 


Jacoby  v.  Prudential  Ina.  Co. 


policy  on  which  this  action  was  brought?  or  did  he  use 
some  quantity  of  either  malt  liquors,  wines  op  spirits  daily 
at  the  time  of  making  said  application?  and  if  they  found 
tliat  the  deceased  prior  to  the  time  he  made  said  applica- 
tion had  used  malt  or  spirituous  liquors  to  excess,  or  some 
(juantity  each  day  of  either  malt  liquors,  wines  or  spirits, 
the  plaintiff  c<mld  not  recover.  But  if  the  defendant  had 
failed  to  establish  all  of  those  facts  by  a  preponderance  of 
the  evidence,  or  if  the  evidence  as  to  those  facts  should  be 
equally  balanced  or  prei>onderate  in  favor  of  the  plaintiff, 
tlien  their  verdict  should  be  for  the  plaintiff.  By  instruc- 
tion No.  5,  the  jury  were  told  that  if  they  should  find  from 
the  evidence  that  the  deceased  did  not,  prior  to  the  time 
of  making  the  application  for  insurance,  use  malt,  wine  or 
spiritmms  liquors  to  excess,  and  at  the  time  he  made  said 
application  he  did  not  use  any  (luaiitity  each  day  of  either 
malt  liquors,  wines  or  spirits,  the  fact  that  the  deceased 
may  have  lased  either  wines,  malt  or  spirituous  liquors, 
(Mther  daily  or  to  excess  after  the  policy  was  issued,  would 
not  relieve  the  defendant  company  from  liability.  We^ 
think  these  instructions  could  hardly  be  misunderstood. 
The  question  at  issue  seems  to  have  been  fairly  submitted 
to  the  jury,  and  the  appellant's  criticisms  of  the  instruc 
tions  are  not  merited. 

Therefore,  following  the  rule  announced  in  Kettenha<*h 
r.  Omatia  Life  A.^fi'n,  49  Neb.  842,  Omaha  Lafe  Ass'n  r 
Kctienhn<*h,  55  Neb.  330,  and  .¥jtna  Ins.  Co.  v.  Simmonfi. 
i9  Neb.  811,  the  judgment  of  the  district  court  is     . 

APPmMED. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Ella  L.  Davies  bt  al.,  Exbcutoes,  appellees,  v.  Ameri- 
can Investment  &  Trust  Company,  appellant. 

Filed  Octobes  17, 1913.    No.  17,314. 

1.  Taxation:  Foreclosure  of  Lien:  Publication  of  Notice.    A  district 

court  4s  without  jurisdiction  to  render  a  default  decree  foreclos- 
ing a  tax  lien  where  service  upon  the  owner  of  the  land  is  made 
by  publication  only,  the  notice  having  been  published  only  seven 
times  in  a  semi-weekly  newspaper.    Claypool  v.  Rohh,  90  Neb.  193. 

2.  :  :  Void  Decree:  Right  of  Redemption.    The  payment 

of  all  delinquent  taxes,  both  before  and  subsequent  to  the  entry 
of  a  void  tax  foreclosure  decree,  with  interest  and  penalties, 
where  the  land  is  unimproved,  is  sufficient  to  meet  the  demands 
of  equity  and  enable  the  owner  to  redeem. 


Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Juik;e.    Affirmed. 

Willkim  E.  ShuiHan,  for  appellant. 

E.  H.  EvanSy  contra, 

Barnes,  J. 

Action  in  the  district  court  for  Lincoln  county  to  redeem 
the  northeast  quarter  of  section  29,  townsliip  13,  range  32, 
situated  in  tliat  county,  from  the  lien  for  taxes,  and  to 
quiet  the  title  thereto  in  the  i)laintiffs.  A  trial  resulted 
in  a  decree  for  the  plaintiffs,  and  the  defendant  has  ap- 
pealed. 

It  appears  that  Ella  L.  Davies  and  Elliot  L.  Davies  are 
the  heirs  of  Thomas  J.  Davies,  deceased,  and,  together 
with  W.  TT.  Warner,  are  executors  of  his  estate;  that  as 
such  executors  thej'^  commenced  this  action  against  the 
American  Investment  &  Trust  Company  and  others,  al- 
leging in  their  petition  that  Thomas  J.  Davies,  at  the  time 
of  his  death,  was  the  owner  of  the  land  in  question ;  that 
in  the  year  1901  Lincoln*coiintv  commenced  an  action  of 
foreclosure  to  subject  the  laiul  to  the  lien  for  delinquent 
taxes  for  the  vears  1895  to  1900,  inclusive.     Service  was 
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had  upon  the  defendant  by  publication.  There  was  a 
decree  of  foreclosure,  and  thereafter  the  land  was  sold  to 
Lincoln  county.  November  12,  1906,  the  county  conveyed 
the  land  to  Edward  R.  Goodman,  who  subsequently,  with 
his  A\ife,  conveyed  it  to  the  defendant,  the  American  In- 
vestment &  Trust  Company;  that  the  defendant  and  its 
j^rantors  liave  paid  all  of  the  subsequent  taxes  upon  this 
hind,  and  liave  been  in  possession  of  it  ever  since  it  was 
sold  by  the  county  to  Goodman.  Some  time  after  the 
sheriff's  deed  (M)nveying  the  land  to  Lincoln  county  had 
been  delivered,  Tliomas  J.  Davies,  who  held  the  title  to 
this  land  by  an  unrecorded  deed  at  the  time  of  the  county 
tax  foreclosure  suit,  died,  and  the  plaintiflFs  became  ex- 
ecutors of  his  estate.  This  case  was  tried  in  the  district 
c(mrt  upon  a  stipulation  reciting  the  material  facts  in 
(lu(\stion,  and  therefore  nothing  but  questions  of  law  are 
involved  in  this  appeal. 

The  record  contains  many  assignments  of  error,  but  one 
of  which  is  necessary  for  a  determination  of  this  appeal. 
Service  of  summons  in  the  foreclosure  tax  suit  was  by 
publication  cmly,  and  it  appears  from  the  proof  of  publi- 
cation that  the  published  notice,  a  copy  of  which  is  in  the 
record,  Avas  ])ul)lished  in  a  semi-weekly  newspaper,  pub- 
lished and  in  circulation  in  Lincoln  county.  The  affidavit 
recites:  ^Tliat  the  notice,  a  coi)y  of  which  is  hereto  at- 
tached, was  published  in  said  newspaper  for  four  consecu- 
tive Aveeks,  the  first  publicaticm  having  been  made  on  the 
14th  day  of  February,  1902,  and  the  last  on  the  7th  day 
of  ifarch,  1902;  that  said  notice  was  published  in  the 
regular  and  entire  issue  of  every  number  of  said  news- 
pai>er  during  the  period  and  time  of  publication."  There 
Avas  no  appearance  by  any  one  in  the  tax  foreclosure  suit, 
and  in  this  action  the  trial  court  found  that  the  court  had 
no  jurisdiction  to  render  the  tax  foreclosure  decree.  It 
is  alleged  that  the  district  (nmrt  erred  in  this  finding. 

The  question  of  the  sufficiency  of  a  like  notice  which 
was  published  in  the  same  paper  and  for  tlio  same  lenijth 
of  time  was  before  this  court  in  Clay  pool  r.  liobh,  90  Neb. 
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193,  and  it  was  there  held :  "The  provision  of  section  79 
of  the  code  that  *the  publication  must  be  made  four  con- 
secutive weeks'  is  satisfied  by  a  publication  in  a  weekly 
newspaper  once  in  each  week  for  four  weeks  successively. 
But,  where  the  notice  is  published  in  a  paper  having  more 
than  one  issue  during  the  week,  insertion  of  the  notice  in 
each  of  the  regular  issues  during  the  week  is  necessary  to 
a  complete  publication  of  the  notice  for  that  particular 
week."  In  the  discussion  of  the  question  in  the  opinion 
there  appears  the  following:  "It  is  clear  that,  if  the  pa- 
pej  in  which  the  publication  was  made  had  been  published 
weekly,  a  notice  published  on  four  Fridays  would  have 
been  sufficient.  We  think,  however,  that,  while  statutory 
requirement  is  satisfied  by  publication  in  four  successive 
issues  of  a  weekly  newspaper,  publication  in  the  entire 
number  of  issues  for  each  week  is  necessary  to  constitute 
a  weekly  publication  in  a  paper  having  more  than  one 
issue  in  each  week.  In  other  words,  publication  in  all  the 
regular  issues  of  the  paper  during  the  week,  whether  daily, 
semi-weekly  or  weekly,  is  necessary  to  the  complete  publi- 
cation of  the  notice  for  that  particular  week.  Stevens  v. 
Naylovy  75  Neb.  325;  TJynon  P.  R.  Co.  v.  Montgomery,  49 
Neb.  429;  Vnion  P.  R.  Co.  v.  McNally,  54  Neb.  112.  In 
the  cases  cited  the  publication  was  required  to  be  ^for'  the 
time  specified,  but  we  think  the  decision  in  this  case  does 
not  rest  upon  that  distinction,  but  on  the  thought  that  a 
publication  is  not  complete  for  any  week,  unless  inserted 
in  every  issue  of  the  paper  for  that  week.  If  we  consider 
each  week  as  beginning  on  Sunday,  the  publication  for  the 
first  week  was  insufficient,  since  it  did  not  appear  in  the 
two  issues  of  the  paper;  while,  if  we  consider  that  each 
week  consists  of  seven  days,  beginning  with  the  date  of 
the  first  publication,  the  notice  is  equally  insufficient,  since 
there  was  a  later  issue  of  the  paper  in  the  last  week  of 
publication  in  which  the  notice  did  not  appear.  Tender ' 
this  rule,  it  is  apparent  that  the  notice  was  not  published 
for  four  consecutive  wrecks.  We  are  not  unmindful  of  the 
fact  that  a  number  of  courts  have  held  that  under  a  sim- 
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ilar  statute  a  publication  in  a  daily  or  semi-weekly  news- 
paper once  in  each  week  is  sufficient,  but  this  court  lias 
always  been  inclined  to  construe  with  strictness  the  pro- 
visions of  the  statute  allowing  constructive  service." 

The  question  was  before  us  again  in  Smith  t\  Potter,  90 
Neb.  298,  where  the  holding  in  Clay  pool  v,  Robb  was  af- 
firmed. Smith  V.  Potter  w^as  again  before  the  court,  and 
the  opinion  is  found  in  92  Neb.  39,  where  the  former  de- 
cision was  adhered  to,  but  it  was  held  that  the  testimony 
showed  that  the  notice  in  that  case  was  sufficient. 

It  is  contended  by  the  appellant  that  the  statements 
contained  in  the  affidavit,  quoted  herein,  that  the  notice 
had  been  published  four  consecutive  weeks  was  conclu- 
sive. l?ut  in  the  light  of  the  subsequent  particular  facts 
set  forth,  giving  the  dates  and  the  times  of  publication,  we 
think  this  contention  is  unsound.  The  statements  con- 
tained in  the  affidavit  should  be  considered  together,  and 
it  follows  that,  where  tlie  particular  facts  are  stated,  such 
statement  governs  the  general  conclusion  that  the  notice 
was  published  for  four  consecutive  weeks.  It  sufficiently 
appears  that  the  notice  was  only  publislied  seven  times, 
whereas  it  should  have  been  published  eight  times  in  or- 
der to  complete  the  service. 

It  follows  that  the  trial  court  was  right  in  its  finding 
that  the  court  was  without  jurisdiction  to  render  the  tax 
foreclosure  decree.  This  holding  renders  it  unnecessary 
for  us  to  determine  the  otlier  a^ssignments  found  in  the 
record.  It  is  proper,  however,  to  say  that  the  sherilT's  deed 
was  issued  on  the  21st  day  of  July,  1902,  and  the  county 
sold  the  land  to  Edward  R.  Goodman  in  November,  190(), 
who  recorded  his  deed,  and  in  October,  1907,  Goodman  sold 
the  land  to  the  defendant  investment  company.  The  de- 
cree is  silent  as  to  possession,  and  the  land  was  unim- 
proved. It  is  apparent,  therefore,  that  the  ten-year  limi- 
tation had  not  expired  when  this  action  was  commenced. 
The  court  required  the  plaintiffs  to  pay  all  of  the  taxes, 
interest,  i)enalties  and  costs  as  a  condition  of  redemption. 
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It  follows  that  the  judgment  of  the  district  court  was 
right,  and  it  is  therefore 

Affirmed. 

Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


State  of  Nebraska  v.  Several  Parcels  of  Land. 

A.  J.  Seaman,  Holder  of  Tax  Certificate,  appellee,  v. 
Hubert  C.  Robertson,  Owner,  appellant. 

Filed  October  17, 1913.    No.  18,028. 

1.  Taxation:  Fobbclobure  of  Lien:  Correction  of  Decree.  Under  the 
provisions  of  chapter  75,  laws  1903  (Comp.  St.  1903,  ch.  77,  art. 
IX),  commonly  called  the  "Scavenger  Tax  Law,"  the  district  court 
has  the  power  to  vacate  a  decree  rendered  by  default  which  con- 
tains void  taxes,  and  enter  a  valid  decree  in  lieu  thereof,  at  any 
time  before  the  final  confirmation  of  sale. 


2.  :  :  Redemption:  Interest.    In  order  to  redeem  a  tract 

of  land  which  has  been  sold  under  the  scavenger  foreclosure 
decree,  the  owner  is  required  to  pay  the  amount  of  the  decree, 
with  interest  at  the  rate  provided  for  in  the  statutes  relating  to 
scavenger  tax  sales.  , 

Appeal  from  the  district  court  for  Douglas  county: 
-Vlexandbb  0.  Troup,  Judge.    Affirmed. 

B.  N.  Robertson^  for  appellant. 

Leavitt  &  Hotz,  contra. 

Barnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Douglas  county,  confirming  a  sale  of  lot  2,  block  458, 
Grandview  addition  to  the  city  of  Omaha,  for  delinquent 
taxes,  under  a  decree  in  a  scavenger  foreclosure  suit. 

It  appears  that  the  action  in  which  the  decree  was  ren- 
dered was  commenced  in  1904,  and  on  the  21st  day  of 
September  of  that  year  a  default  decree  was  entered.    On 
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the  27tli  day  of  February,  1905,  the  lot  in  question  was 
sold  to  the  city  of  Omaha,  and  a  certificate  of  sale  was  de- 
livered to  the  purchaser;  the  city  never  a^ssigned  the  cer- 
tificate, and  no  further  proceedings  were  had  under  the 
decree  until  July  27,  1909,  when  the  plaintiff  asked  leave 
to  have  the  deci-ee  set  aside  for  the  purpose  of  correcting 
it  and  excluding  therefrom  •  certain  void  special  taxes. 
Tlie  citj'^  surrendered  the  certificate  of  purcliase  and  had 
the  same  canceled,  and  thereupon  the  court  made  the  fol- 
lowing order:  ''This  cause  vame  on  for  hearing  upon  the 
motion  of  the  plaintiff,  represented  by  the  assistant  city 
attorney  of  the  city  of  Omaha,  made  in  open  court,  for  an 
order  to  set  aside  the  sale  heretofore  made  and  the  de- 
crees heretofore  entered  in  this  suit  against  the  following 
tract  or  numbers,  to  wit:  ♦  ♦  ♦  Tract  No.  12,126,  being 
lot  2,  block  458,  (Irandview  addition,  *  *  *  all  in  the 
(Mty  of  Omaha,  Douglas  county,  Nebraska,  for  the  reason 
that  the  said  decrees  herein  with  reference  to  each  of  said 
tracts  were  entered  by  default  and  included  therein  void 
taxes  or  special  assessments,  and  for  said  reason  confirma- 
tion of  sale  cannot  be  had  over  the  objection  of  the  owner 
of  each  of  said  tracts,  and  that,  to  obtain  a  valid  sale 
thereof,  it  is  necessary  to  vacate  the  present  sale  and  the 
decree  heretofore  entered  against  each  of  said  tracts.  The 
court,  being  fully  advised  in  the  premises,  finds  that  for 
the  reasfms  stated  therein  the  motion  should  be  sustained; 
and  it  is  therefore  ordered  and  adjudged  that  the  sales 
heretofore  made  and  the  decrees  heretofore  entered  against 
each  of  said  tract  numbers  be,  and  the  same  hereby  are, 
vacated  and  set  aside,  and  it  is  ordered  that  said  case  stand 
for  hearing  witli  r(*ference  to  each  of  said  tracts."  On  the 
4th  day  of  August,  1909,  the  court  entered  by  default  the 
decree  under  which  the  sale  in  question  was  made.  There 
was  no  notice  that  the  plaintiff  would  ask  the  court  for 
the  order  entered  on  the  27th  day  of  July,  1909,  and  there 
was  no  a])peariin('e  by  any  of  the  defendants  at  the  hearing 
on  the  motion.  The  decree  now  in  question  wa^  rendered 
on  tlie  original  ]>etition  filed  by  the  state  of  Nebraska  as 
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plaintiflf  when  the  case  was  commenced  in  1904,  and  there 
was  no  appearance  by  the  defendants,  or  any  of  them,  on 
or  at  the  hearing  when  the  decree  of  August  4,  1909,  was 
rendered.  The  decree  ordered  the  property  sold  to  enforce 
the  payment  of  the  amount  of  taxes  found  due  against  the 
lot  in  question,  which  was  the  same  tax  that  was  set  out 
in  the  petition  when  the  action  was  commenced  in  1904, 
with  the  exception  that  the  void  taxes  were  eliminated. 
On  the  8th  day  of  November,  1909,  the  county  treasurer 
sold  the  property  under  the  new  decree  to  A.  J.  Seaman. 
On  Seaman's  application  to  confirm  the  sale  the  owner  of 
the  lot  appeared  and  contested  his  right  to  confirmation. 
The  court  ordered  the  sale  confirmed,  and  it  is  now  the 
contention  of  the  owner :  First,  that  the  order  of  the  court 
is  not  sustained  by  sufficient  evidence;  second,  that  the 
order  of  the  court  is  contrary  to  law;  third,  that  the  owner 
of  the  property  has  the  right  to  pay  his  taxes  and  assess- 
ments without  regard  to  the  decree  of  foreclosure  in  ques- 
tion. 

It  is  argued  that  the  court  had  no  jurisdiction  to  ren- 
der the  decree  of  August  4, 1909,  and  therefore  it  was  error 
to  confirm  the  sale.  We  think  this  contention  cannot  be 
sust^iined.  The  statute  under  which  tliese  proceedings 
were  prosecuted  flaws  1903,  ch  75),  among  other  things, 
provides,  in  substance,  that  the  state  tax  suit  may  be  in- 
stituted against  all  lots  and  parcels  of  land  against  which 
there  are  unpaid  delinquent  taxes.  The  proceedings  up  to 
the  time  of  the  confirmation  of  the  sale  are  summary  in 
their  nature,  and  no  provisions  are  made  for  setting  asidc^ 
the  sale,  or  attacking  it  in  any  manner,  until  confirmation 
is  asked  for.  At  that  time  interested  persons  may  inter- 
pose their  objections,  as  was  done  in  this  case.  Prudential 
Reai  Estate  Co.  v.  Battelle,  90  Neb.  549. 

In  State  v.  Several  Parcels  of  Land,  81  Neb.  770,  it  was 
held:  "Wliere  taxes  which  are  void  and  illegal  are  in- 
cluded in  a  default  decree  rendered  under  the  provisions 
of  article  IX,  ch.  77,  Comp.  St.  1907,  commonly  knowm  as 
the  ^Scavenger  Law,'  and  the  attention  of  the  ccnirt  is 
31 
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called  thereto  by  suitable  objections  to  a  motion  to  con- 
firm, such  motion  should  be  denied,  and  the  error  in  the 
decree  corrected." 

In  the  case  of  State  v.  Several  Parcels  of  Lam^d,  75  Neb. 
538,  the  question  before  this  court  was  the  right  of  an 
owjier  to  open  the  default  decree  and  defend  the  a(*tion  be- 
cause he  had  not  had  notice  of  the  commencement  or  pend- 
ency of  the  suit,  and  the  court  held  that  the  provisions  of 
the  statute  granting  the  landowner  the  right  to  object  to 
the  confirmation  of  sale,  and  define  the  ground  of  objec- 
tion, afforded  him  an  opportunity  to  have  the  question  of 
the  validity  of  the  taxes  determined  before  he  is  deprived 
of  the  property ;  but  he  may  be  required  to  wait  until  con- 
firmation is  applied  for  to  litigate  that  question.  The 
court  refused  to  open  the  default  upon  the  ground  that 
the  question  of  the  validity  of  the  taxes  might  be  deter- 
mined upon  the  application  to  confirm  the  sale. 

The  state  of  Illinois  enacted  a  scavenger  law  at  an  early 
day,  and  several  other  states  have  adopted  similar  legis- 
lation. Our  statutes  seem  to  have  been  largely  taken  from 
that  of  Minnesota,  But  as  the  Minnesota  statutes  con- 
tain no  provision  for  the  confirmation  of  sales,  the  con- 
struction placed  upon  it  is  of  no  assistance  to  us,  except 
as  indicating  how  our  statutes  should  be  construed  had 
the  provisions  contained  in  sections  38  and  39  been  omitted 
therefrom.  It  is  prol)able  that  these  sections  were  adopted 
in  order  to  give  the  owner  the  rights  which  are  secured  to 
him  in  administrative  sales  for  taxes  by  section  3,  art.  IX 
of  the  constitution. 

In  State  v.  Several  Parcels  of  Land,  81  Neb.  770,  it  was 
said :  "It  is  urged  that  the  proceedings  prescribed  by  the 
statute  are  judicial  in  their  nature,  and  that  the  decree 
rendered  in  pursuance  of  section  11,  sypra,  is  final  and 
conclusive,  and  that  it  is  inconsistent  witli  this  view  to  say 
that  such  decree  may  be  opened  up  or  assailed  on  con- 
firmation. It  is  a  canon  of  construction  that  an  inter- 
l)retation  which  gives  effect  to  all  parts  of  the  statute 
should  be  sought  for,  and,  if  possible,  adopted.     In  this 
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case  all  that  is  urged  on  behalf  of  the  conclusive  character 
of  the  decree  might  be  admitted  when  sucli  decree  is  at- 
tacked in  another  action  or  after  confirmation,  and  at  the 
same  time  effect  might  be  given  to  the  provisions  of  sec- 
tion 39/'  Other  expressions  contained  in  this  opinion 
seem  to  convey  the  idea  that  the  court,  having  obtained 
Jurisdiction  by  the  commencement  of  a  scavenger  fore- 
closure suit,  retains  such  jurisdiction  over  all  of  the  pro- 
ceedings up  to  the  final  confirmation  of  the  sale,  and  we 
are  inclined  to  hold  that  the  court  has  such  jurisdiction, 
and  has  full  power  and  authority  to  correct  the  decree  by 
eliminating  void  taxes,  and  thus  render  it  possible  to  cor- 
rect any  errors  at  any  time  while  the  proceeilings  are 
pending. 

In  Prudential  Real  Estate  Co.  v.  Hall.  79  Neb.  805,  it 
was  said  :  "The  decree,  as  affecting  the  tract  involved,  was 
by  default,  and  by  it  the  owner  was  not  deprived  of  the 
legal  right  to  have  the  validity  of  the  taxes  determined 
prior  to  the  confirmation  of  the  sale."  On  the  reliearing 
in  that  case  (79  Neb.  808)  it  was  said:  "The  statute  pur- 
suant to  which  this  proceeding  is  had  requires  of  the  court 
the  exercise,  so  far  as  may  be,  of  the  powers  of  a  chan- 
cellor in  foreclosure  cases.  It  is  not  doubted  that  in  such 
cases  the  court  is  the  vendor,  or  that  he  may  reject  any 
bid  which  for  any  reason  appears  to  him  to  be  inadequate, 
or  that,  while  the  proceeding  remains  within  his  jurisdic- 
tion, he  may  vacate  any  erroneous  or  improvident  order 
he  may  have  made  during  its  progress.  The  statute  in 
question  does  not  express  an  intent  either  to  enlarge  or 
restrict,  or  in  any  way  to  aflfect,  the  exercise  of  this  power, 
which  has  heretofore  been  regarded  as  inherent  in  a  court 
of  equity,  and  of  which  it  may  be  doubted  that  the  legisla- 
ture has  the  power  to  dei)rive  it."  It  may  be  said 
that  by  the  application  to  set  aside  the  confirmation 
the  owner  submitted  to  the  jurisdiction  of  the  court. 
In  State  v.  Several  Parcels  of  Land,  75  Neb.  538,  it  was 
said:  "(1)  A  person  against  whose  property  a  default 
decree  upon  constructive  service  has  been  rendered  in  a 
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a  tax  suit  under  the  'Scavenger  Law'  (Comp.  St  1903,  ch. 
77,  art.  IX,  sees.  1-48)  is  not  entitled,  as  a  matter  of  right, 
to  have  the  same  opened  up  after  the  term,  either  under 
fhe  provisions  of  section  82  of  the  code,  or  under  the  gen- 
eral equity  iK)wers  of  the  court.  (2)  The  provisions  of 
the  statute  granting  the  landowner  the  right  to  object  to 
the  confirmation  of  sale,  and  defining  the  ground  of  ob- 
jection, afford  him  an  opportunity  to  have  the  question 
of  the  validity  of  the  tax  determined  before  he  is  deprived 
of  his  property ;  but  he  may  be  required  to  wait  until  con- 
firmation is  applied  for  to  litigate  that  question." 

From  an  examination  of  the  scavenger  tax  law  and  the 
foregoing  decisions,  we  conclude  that  the  district  court 
has  jurisdiction  to  set  aside  and  correct  a  default  decree, 
and  enter  a  corrected  decree  in  its  place,  under  which  a 
confirmation  of  the  tax  sale  may  be  had. 

Finally,  it  is  contended  that  the  owner  had  the  right  to 
]n\y  tlie  tax  assessed  against  his  lot,  regardless  of  the 
scavenger  tax  suit  and  the  decree  in  question,  by  paying 
the  amount  of  the  tax,  with  the  interest  thereon  at  the 
rate  provided  for  by  the  general  tax  laAvs.  It  appears  that 
on  the  28th  day  of  November,  1911,  the  owner  tendered 
to  the  treasurer  of  the  city  of  Omalm,  the  amount  of  the 
taxes  in  question,  together  with  10  per  cent,  interest,  and 
$1  as  a  docket  fee,  and  such  payment  was  refused  because 
of  the  pendency  of  the  scavenger  tax  foreclosure  suit.  The 
defendant  has  kept  that  tender  good.  By  this  he  seeks  to 
avoid  tlie  payment  of  interest,  as  provided  by  the  scaven- 
ger tax  law,  upon  the  decree  rendered  on  the  4th  day  of 
August,  1909.  Having  held  that  tlie  decree  was  not  void, 
it  folloAvs  that  the  tender  in  question  was  insufficient  in 
amount.  The  owner  could  only  redeem  from  the  decree 
by  paying  the  same,  together  with  the  interest  due  thereon 
according  to  the  provisions  of  the  scavenger  tax  law. 

It  follows  that  the  judgment  of  the  district  court  was 
right,  and  it  is  therefore  Affirmio). 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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John  Gilligan,  appbllbb,  v.  John  Gilligan  Company, 

appellant. 

Fn.ED  October  17, 1913.    No.  16,824. 

1.  Ck>rporation8:  Action  on  Note:  Estoppel.    In  this  an  action  against 

a  corporation  to  recover  upon  a  promissory  note  duly  authorized 
and  executed  by  its  officers,  the  defendant  denied  its  legal  exist- 
ence as  a  corporation.  Heldj  That  under  section  144,  ch.  16, 
Comp.  St.  1911,  such  a  defense  Is  not  permissible. 

2.  Bills  and  Notes:  Action:  Defenses.    Under  the  facts  set  forth  in 

the  opinion,  held  that  the  defense  of  fraud  and  no  consideration 
were  not  established. 

3.  Appeal:  Conflicting  Evidence.    The  findings  and  Judgment  of  a 

district  court,  in  a  law  action  tried  without  a  jury,  based  upon 
conflicting  evidence  will  not  be  set  aside  .unless  clearly  wrong. 

Appeal  from  the  di>strict  court  for  Richardson  county: 
John  B.  Rapbr,  Judge.    Affirmed. 

Edwin  Falloori,  for  appellant. 

Paul  Jessen  and  Matthew  iieringj  contra, 

Leti^on,  J. 

Prior  to  1906  the  plaintiff,  John  Gilligan,  was  engaged 
in  the  business  of  contracting  and  bridge  building  at  Falls 
City,  Nebraska.  His  business  was  quite  extensive,  being 
carried  on  in  a  number  of  states.  On  or  about  September 
18,  1906,  he  sold  and  transferred  the  entire  business  to  the 
defendant,  the  John  Gilligan  Company,  a  corporation 
wliich  was  formed  for  the  express  purpose  of  purchasing 
and  carrying  on  the  business.  At  the  time  of  the  sale  an 
inventory  or  estimate  was  made  out  and  sliown  to  the 
prospective  stockholders,  specifying  in  detail  the  charac- 
ter of  the  assets  and  property  and  the  value  of  the  respec- 
tive items  of  the  same.  Sixty  thousand  dollars  par  value 
in  stock  was  delivered  to  Mr.  Gilligan  in  payment  for  the 
business.  Afterwards,  about  March  22,  1907,  it  was  dis- 
covered that  a  number  of  the  items  scheduled  had  ap- 


438  NEBRASKA  REPORTS.  [Vol,  94 


GiUigran  v.  OiUigan  Co. 


parently  been  overvalued,  and  the  plaintiff  then  volun- 
tarily surrendered  to  the  corporation  shares  of  stock  to 
the  amount  of  |1S,500  in  face  value  in  order  to  reduce  the 
consideration  money  sufficient  to  offset  the  excessive  val- 
uation. Immediately  after  the  sale  of  the  business  the 
corporation  took  charge  of  it  and  carried  it  on.  One  of 
the  contracts  on  hand  was  concerned  with  drainage  or 
ditching  work  in  Iowa.  Mr.  Gilligan  was  not  satisfied 
with  the  manner  in  which  this  work  was  being  managed 
and  dissension  arose  among  the  directors.  It  was  then 
prop()S(»d  to  terminate  entirely  Mr.  Gilligan's  connection 
with  and  interest  in  the  corporation,  by  the  corporation 
itself  and  some  of  tlie  other  stockholders  buying  the  re- 
mainder of  Jiis  slijires  of  stock.  This  was  accordingly  done. 
Two  shareholders  purduised  a  portion  of  the  shares  and 
the  corporation  itself  took  tlie  remainder  at  the  agree<l 
l)rice  of  $4,000.  This  amount  was  evidenced  by  two  prom- 
issory notes  of  the  corporation  for  $2,000  each.  One  of 
these  notes  was  sold  by  the  plaintiff.  This  suit  is  brought 
to  recover  the  aimmnt  due  upon  the  other. 

The  defendant  corporation  by  its  answer  admitted  the 
execution  and  delivery  of  the  note,  and  as  a  defense  al- 
leged that  it  was  given  without  consideration  and  was 
obtained  by  fraud.  In  a  cross-petition  it  alleged  that  in 
September,  1906,  the  plaintiff  fraudulently  induced  W.  H. 
Crook  and  five  others  (naming  them)  to  take  stock  and 
form  the  corporation,  representing  that  he  had  $60,000 
invested  in  the  bridge  and  contracting  business,  and  that 
the  investment  was  netting  him  20  per  cent,  per  annum; 
that,  relying  on  these  representations,  the  i^ersons  named 
became  stockholders  and  paid  in  the  sum  of  |8,000.  It 
also  avers  that  the  i)roi3erty  was  fraudulently  overvalued 
and  the  debts  understated  in  the  Avritten  statement  of  as- 
sets and  liabilities,  and  denies  that  plaintiff  had  any  good- 
will in  a  number  of  counties  in  this  and  other  states  for 
which  large  amounts  were  charged  in  the  inventory;  that 
the  articles  of  incorporation  were  void  because  not  prop- 
erly signed  by  the  incorporators;  that  about  June  20, 
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1907,  "the  plaintiff  commenced  fighting  the  business  in- 
terests of  defendant  for  the  purpose  of  compelling  defend- 
ant to  buy  his  stock,"  and  that,  not  knowing  the  true  con- 
dition of  affairs,  defendant  bought  about  one-half  of  his 
remaining  stock  in  the  corporation,  Gilligan  agreeing  not 
to  compete  in  certain  counties,  the  other  half  being  bought 
by  stockholders;  that  the  sale  was  void  for  the  reason  that 
the  corporation  could  not  purchase  its  own  stock ;  that  it 
was  against  public  policy  for  the  corporation  and  Gilligan 
to  enter  into  an  agi'eement  that  Gilligan  would  not  com- 
pete against  the  defendant  at  any  public  bridge  letting; 
that  Gilligan  was  insolvent  at  the  time  the  corporation 
was  formed,  and  fraudulently  procured  the  stock  from 
the  defendant  at  that  time,  and  that  therefore  the  later 
sale  of  the  stock  and  the  notes  given  therefor  were  without 
consideration.  Ignorance  of  the  frauds  until  after  the 
notes  herein  sued  upon  had  been  signed  and  delivered  is 
also  averred;  and  it  is  claimed  that  there  is  now  due  de- 
fendant from  plaintiff  the  sum  of  $38,201.83. 

In  reply  the  plaintiff  alleges  the  defendant  is  estopped 
to  deny  its  corporate  capacity ;  pleads  that  the  notes  were 
executed  by  defendant  with  full  knowledge  of  the  affairs 
of  the  corporation  and  of  the  value  of  the  stock;  that  the 
statement  was  honestly  made  from  the  books;  and  he 
denies  specifically  any  attempt  to  defraud.  The  court 
found  for  the  plaintiff,  and  defendant  appeals. 

In  this  court  defendant  contends  that  the  judgment  is 
not  sustained  by  sufficient  evidence;  that  it  was  never  I 
lawfully  organized  as  a  corporation;  that  all  notes  given! 
by  it  were  void  for  the  reasons  that  it  was  incorporated  * 
by  one  person;  that  its  paid-up  capital  stock  did  not  ex- 
ceed |6,000;  and  that  the  plaintiff  was  guilty  of  fraud 
in  organizing  the  corporation  and  procuring  the  note. 

The  evidence  is  voluminous  and  seems  to  show  that  the 
buainess,  both  before  and  after  the  sale,  had  been  loosely 
conducted,  but  we  think  it  unnecessary  to  consider  it  in 
detail. 

1.  Section  144,  ch.  16,  Comp.  St.  1911,  provides:   "No 
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body  of  men  acting  as  a  corporation  under  the  provisions 
of  this  subdivision  shall  be  i^ermitted  to  set  up  the  want 
of  legal  organization  as  a  defense  to  any  action  brought 
against  them  as  a  corporation."  In  'Livingston  Loan  & 
liuildlmj  Ans'n  v.  Drummond^  49  Neb.  200,  it  was  held 
that  a  defendant  sued  as  a  corporatioji  cannot  deny  its 
existence  either  in  abatement  or  in  bar.  If  the  defendant 
is  not  a  corporation,  it  cannot  appear  as  such  and  plead 
in  tliat  capacity.  Even  if  the  state  Avere  able  to  question 
the  legal  existence  of  the  corporation  upon  sufficient 
ground,  the  defendant  could  not  avail  itself  of  the  lack  of 
legal  existence  and  thus  commit  a  sort  of  legal  hara-kiri 
in  a  collateral  action  of  this  nature.  10  Cyc.  1065,  1066, 
1157,  1158,  and  notes. 

2.  As  to  the  c<mtenti(m  that  the  note  was  procured  by 
fraud:  The  evidence  shows  that  Mr.  Gilligan  largely  re- 
lied upon  his  l)ooks  as  showing  the  ccmdition  of  his  busi- 
ness affairs  l)efore  the  coriM)ration  was  organized.  The 
statement  which  was  submitted  to  the  incorporators,  aiid 
which  seems  to  have  been  taken  from  the  books,  so  far  as 
tangible  property  is  concerned,  placed  a  heavy  valuation 
upon  ^*good-wiir'  in  certain  counties  in  this  and  other 
states.  The  ])urc]iaserR  were  thus  apprised  that  "good- 
Avill"  in  a  business  which  was  open  to  public  competitive 
bidding  was  one  of  tlie  articles  which  they  were  buy- 
ing, but  they  seem  to  Imve  made  no  protest  as  to  such  an 
intangible  and  visionary  asset  or  to  question  the  value 
placed  thereon.  Apparently  they  had  ample  opportunity 
to  make  inquiry  and  invest igatioi)  before  they  purchased 
and  no  artifice  Avas  employed  to  hinder  them,  Mr.  John 
A.  Crook,  a  stockholder  who  Avas  elected  set^retary  in  Jan- 
uary, 1907,  had  been  employed  in  the  business  since  be- 
fore 1900,  and  apparently  was  as  familiar  with  its  affairs 
as  Gilligan  himself.  On  March  22^  1907,  when  it  had 
been  definitely  ascertained  that  an  overvaluation  had  been 
made  as  to  some  items,  Gilligan  voluntarily  surrendered 
to  the  cori)oration  stock  whicli  was  presumably  agreed  to 
be  equal  in  value  to  the  excess  in  valuation.    Apparently 
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no  further  complaint  was  made.  When  friction  arose  be- 
tween Gilligan  and  Crook,  negotiations  were  entered  into 
which  resulted  in  the  oiisting  of  Gilligan  and  the  transfer 
of  his  remaining  stock  in  consideration  of  the  execution 
of  the  two  notes.  At  this  time  the  corporation  had  been 
in  full  control  of  the  business  from  September,  1906,  to 
June,  1907.  Large  amounts  of  money  had  been  received 
upon  contracts  and  large  amounts  expended  under  the 
authority  of  the  directors  of  the  corporation.  No  court 
could  have  the  facilities  for  ascertaining  the  true  value  of 
the  assets  that  this  corporation  had  during  the  months  in 
which  it  was  in  control  of  the  business;  and  at  the  time 
it  closed  the  transaction  witli  Gilligan  by  the  purchase  of 
his  stock  it  was  apparently  in  full  possession  of  all  the 
facts  and  knew  the  true  value  of  the  stock  as  well  as  he 
did.  If  the  price  that  it  paid  was  excessive,  it  bought  it 
with  its  eyes  open  and  obtained  just  what  it  purchased. 
It  is  not  claimed  that  any  false  representations  were  then 
made. 

3.  The  contention  is  made  that  the  sale  of  the  stock  was 
illegal  and  void  for  the  reason  that  a  part  of  the  considera- 
tion was  an  agreement  on  the  part  of  Gilligan  not  to  com- 
pete in  Otoe  county.  It  seems  apparent  that  the  desire  to 
oust  Gilligan  was  tlie  principal  motive  for  the  purchase  of 
the  stock.  The  finding  of  the  trial  court  in  favor  of  the 
plaintiff  on  this  point  seems  to  be  supported  by  suflScient 
evidence  though  the  evidence  is  conflicting. 

We  find  no  reason  to  set  aside  the  judgment  of  the  dis- 
trict court,  Avhich  is  therefore 

Affirmed. 


Rose,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 
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Ethel  S.  Bentley,  appellee,  v.  Hbnby  V.  Hoaglanh, 
Sheriff,  appellant. 

Filed  October  17, 1913.    Na  17,332. 

Appeal:  Verdict:  Evidence.  Where  the  verdict  of  a  Jury  is  clearly 
against  the  weight  and  reasonableness  of  the  evidence,  it  will  be 
set  aside  and  a  new  trial  granted. 

Appeal  from  the  district  court  for  Lancaster  connly: 
WiLLARD  E.  Stewart,  Juiwb.    Reversed. 

Burr,  Greene  &  Greene,  for  appellant. 
George  A.  Adams  and  B.  F.  Johnson,  contra. 

LFnx)N,  J. 

Plaintiff  is  the  wife  of  William  A.  Bentley.  A  former 
wife,  rin-istena  Bentley,  liad  been  divorced  from  Bentley, 
and  liad  rect^vered  a  jud<]^nent  for  alimony  in  the  snm  of 
about  |2,000  which  was  unsatisfied.  Plaintiflf  and  Bent- 
ley had  some  dift'erences,  and  plaintiflf  left  his  home  and 
went  to  Kansas  City.  While  there  she  received  a  letter 
from  L.  r.  Hurr,  attorney  for  the  former  wife,  asking  her 
assistance  in  the  collection  of  the  judgment  for  alimony, 
and  offering  to  pay  a  commission  on  any  money  collected 
(m  the  judgment  by  her  assistance.  She  came  to  Lincoln, 
and,  according  to  the  testimony  of  Mr.  Buit  and  two 
other  witnesses,  she  stated  that  the  automobile,  the  owner- 
ship of  which  is  in  controversy  in  this  action,  belonged  to 
Bentley,  tlioiigh  she  liad  furnished  part  of  the  money  to 
pay  for  it,  and  she  entered  into  a  written  instrument,  the 
purport  of  which  was  a  recital  that  Mrs.  Christena  Bent- 
ley was  about  to  issue  an  execution  against  Bentley,  a 
statement  by  lier  as  to  Bentley's  ownership  of  the  ma- 
chine, and  an  agreement  that  Christena  would  levy  on 
the  automobile,  a  fur  coat,  a  piano  and  a  sewing  machine; 
and  that  slie  (Christena)  would  bid  in  the  piano  and 
sewing  macliine  at  the  sale  and  turn  them  over  to  the 
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plaintiff  herein,  and  pay  her  expenses  from  Kansas  City ; 
the  plaintiff  also  waived  any  right  to  the  property  levied 
on  and  granted  the  same  to  Christena.  A  levy  was  made 
upon  the  automobile,  plaintiff  pointing  out  and  assisting 
the  deputy  sheriff  in  so  doing.  Afterwards  she  became 
reconciled  to  Bentley  and  began  this  action  to  recover 
the  automobile.  The  property  was  taken  under  the  writ, 
but  no  bond  was  given,  and  it  was  returned  to  defendant. 
The  action  then  proceeded  as  one  for  damages  under  sec- 
tion 193  of  tl)e  code. 

The  testimony  of  the  plaintiff  was,  in  substance,  that 
she  furnished  tlie  money  to  buy  the  machine,  borrowing 
part  of  it  from  a  bank,  and  that  it  was  her  property.  She 
further  testified  that  the  paper  introduced  in  evidence 
tearing  her  signature,  which  disavowed  ownership,  was 
not  signed  by  her  intentionally;  that  there  were  two 
imges  of  the  document;  and  that  Mr.  Burr  without  her 
knowledge  substituted  the  page  she  signed  for  another 
of  entirely  different  purport.  She  denied  that  she  pointed 
out  the  ^automobile  to  the  officer  or  that  she  stated  to  him 
that  it  belonged  to  Bentley.  Her  mother  and  a  sister  gave 
testimony  tending  to  support  her  in  some  matters.  On 
the  other  hand,  this  testimony  as  to  the  occuiTence  in  the 
law  office  is  contradicted  by  a  number  of  witnesses,  and 
the  deputy  sheriff  and  Mr.  Marlay  both  testify  that  she 
pointed  out  the  machine.  The  sheriff  also  states  that  she 
said  to  him,  after  the  levy,  that  the  property  levied  upon 
belonged  to  Bentley.  The  jury  evidently  believed  her 
version  of  the  transactions. 

A  majority  of  my  associates  think  the  judgment  should 
be  reversed  on  the  ground  that  the  verdict  is  clearly 
against  the  weight  and  reasonableness  of  the  evidence, 
and  I  defer  with  hesitation  to  their  views.  Their  reason- 
ing is  as  follows:  "It  is  unreasonable  to  think  that  the 
sheriff's  office  would  have  levied  upon  this  property  under 
the  circumstances  testified  to  by  plaintiff  and  her  wit- 
nesses. Sheriff  Hoagland  himself  testified  that  he  knew 
the  parties  and  wanted  to  be  careful  in  the  levying;  that 
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he  asked  Sirs.  Bentley  (plaintiff)  to  whom  the  property 
levied  on  bv  Mr.  Zellars  belonged,  and  she  said  it  be- 
longed to  Bentley.  The  plaintiff  told  him  that  Burr  & 
Marlay  were  willing  that  she  sliould  use  the  machine,  but 
he  told  her  he  would  not  consent  to  that;  that  in  the  same 
conversation  slie  stated  to  him  that  Bentley  deposited  the 
money  in  the  bank  in  her  name  and  she  drew  her  check 
for  it,  but  that  it  was  Bentley's  money  and  the  machine 
belonged  to  him;  that  he  believed  and  relied  upon  the 
representations  made  by  her  and  would  not  otherwise 
have  proceeded  with  the  levy  and  sale. 

"It  is  significant  that  plaintiff  talks  all  the  time  about 
money  which  she  had  in  the  bank,  but  nowhere  in  either 
abstract  is  it  sliown  how  she  ever  obtained  any  of  the 
money,  excei)t  the  one  statement  in  her  own  abstract  'that 
before  that  time*  she  worked  at  the  detective  business  in 
ilr.  Benth'v's  olllce  and  got  half  tlie  income.'  The  testi- 
m(my  of  ShcTiff  Hoagland  is  that  she  told  him,  the  day 
after  the  levy  was  made,  'that  Bentley  deposited  the  money 
in  the  bank  in  her  name  and  she  drew  her  check  for  it,  but 
it  was  Bentl(\v'8  money,  and  the  machine  belonged  to  him.' 
She  denies  that  she  told  Sheriff  Hoagland  that  the  ma- 
chine belonged  to  Bentley,  but  she  does  not  deny  telling 
him  tliat  the  money  deposited  in  her  name  was  Bentley's 
money. 

"Tliere  is  another  theory  upon  which  the  judgment  in 
this  cas(»  should  be  reversed.  Conceding  that  the  testi- 
mony might  be  sufficient  t(^  take  the  case  to  the  jury  if  the 
action  wore  one  against  Bnrr  &  Marlay  for  fraud  in  ob- 
taining the  execution  of  the  agreement  set  out  in  the 
abstract,  it  does  not  follow  that  that  evidence  is  sufficient 
to  take  the  cast^  to  the  jury  in  this  action  against  the 
sheriff  for  an  unlawful  levy  upon  and  sale  of  her  prop- 
erty as  that  of  her  husband.  This  is  an  action  against 
the  sheriff  alone  for  damages  by  reason  of  the  unlawful 
taking  and  retention  of  her  property.  The  defense  pleaded 
by  th(^  sheriff  is  estoppel,  the  grcmnds  upon  which  the 
estopi)el  is  based  being  that  she  directed  the  officer  to 
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levy  upon  the  automobile,  at  the  time  stating  that  it  was 
Rentley's  property.  Upon  this  point  plaintiff's  testimony 
(lemMUg  Hiese  allegations  stands  alone,  Entirely  uncor- 
roborated, while  against  it  is  the  testimony  of  the  deputy 
sheriflF,  Zellars,  that  she  did  give  such  direction  and  make 
such  statement,  corroborated  by  Mr.  Marlay,  who  was 
present  at  the  time,  and  further  corroborated  by  Sheriff 
Hoagland  himself,  who  testified  that  on  the  next  day  she 
told  him  the  same  thing.  The  question,  then,  so  far  as 
this  action  is  concerned,  is:  Can  we  permit  a  verdict  of  a 
jury  to  stand  upon  the  uncorroborated  testimony  of  this 
plaintiff  as  against  the  sheriff  and  his  deputy  and  a 
reputable  attorney,  Mr.  ^farlay,  who  testified  positively 
and  unequivocally  up<m  that  point?" 

There  is  much  weight  in  this  argument.    The  judgment 
of  the  district  court  is  therefore 

Reversed. 

Rose,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


State,  ex  rel.  Paul  S.  Topping,  appellee,  v.  Jambs  D. 
Houston  et  al.,  appellants. 

Fn.ED  October  17,1913.    No.  18,157. 

1.  Courts:   Special  Tribunals:    Findings:    Conclusiveness.    Where  a 

special  tribunal  is  created  by  a  statute  to  ascertain  and  declare 
the  existence  or  nonexistence  of  certain  facts,  and  no  provision  is 
made  for  an  appeal  or  review  thereof  by  the  courts,  the  action 
of  the  tribunal,  in  the  absence  of  fraud  or  mistake,  Is- final. 

2.  Municipal   Corporations:   Recall  of   Officers:    Petition:    Revie\v. 

Under  section  36,  art.  Ill,  ch.  14a,  Comp.  St.  1911,  containing  the 
provisions  for  the  recall  of  municipal  officers  in  cities  which  have 
adopted  the  commission  form  of  government,  the  city  clerk  is 
required  to  ascertain  and  declare  whether  the  requisite  number 
of  qualified  signers  have  signed  the  petition  for  a  recall  election, 
and,  in  the  absence  of  fraud  or  mistake,  his  determination  thereof 
is  not  subject  to  review. 
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:  :  :  Duty  of  Council.    If  no  fraud  or  miatake 

appears,  and  the  petition  is  regular  in  form  and  is  accompanied 
by  the  proper  certificate  of  the  city  clerk,  the  city  council  must 
proceed  under  the  statute  to  convene  and  fix  a  date  for  the  elec- 
tion. 

Officers:  Abolition  of  Office:  Power  of  Legislature,  An  office 
created  by  the  legislature  may,  in  the  absence  of  any  constitu- 
tional restrictions,  be  abolished  by  that  body,  and  the  Incumbent 
of  such  office  has  no  property  interest  in  it  of  which  he  may  not 
be  deprived. 


:  Tekm  of  Office:  Poweb  of  Leoislatube.    In  the  creation  of 

an  office  by  the  legislature,  it  may  impose  such  limitations  and 
conditions  as  to  its  continuance  and  termination  as  it  sees  fit,  and 
in  such  a  case  the  incumbent  takes  the  office  subject  to  the  con- 
ditions imposed. 

Municipal  Corporations:  Removal  of  Obticers:  Natube  of  Poweb. 
The  power  granted  to  electors  of  a  city  to  remove  certain  public 
officers  is  political  in  its  nature,  and  is  not  the  exercise  of  any 
judicial  function. 

:  Recall  of  Officers:  Petition:  Sufficiency.    The  provision 


of  the  statute  that  a  recall  petition  "shall  contain  a  general 
statement  of  the  grounds  upon  which  the  removal  is  sought"  does 
•  not  require  the  petition  to  contain  specific  charges  of  miscon- 
duct such  as  would  be  required  in  a  judicial  inquiry,  but  its  pur- 
pose is  to  furnish  information  to  the  electors  upon  which  a 
political  and  not  a  legal  issue  may  be  raised  at  the  election. 

Appeal  from  the  district  court  for  Otoe  county: 
Harvey  D.  Travis,  Judge.    Affirmed. 

Andrew  P,  Moron  and  John  (7.  Watson,  for  appellants. 

0.  O.  Lcidigh  and  Paid  8.  Topping^  contra. 

Letton,  J. 

This  is  an  appeal  from  the  allowance  of  a  peremptory 
writ  of  mandamus  commanding  the  respondents  James 
D.  Housttm,  James  A.  Richardson,  and  Robert  E.  Hawley, 
members  of  the  city  council  of  Nebraska  City,  to  convene 
as  such  city  council  within  ten  days  and  to  order  an  elec- 
tion to  be  held  on  a  date  then  fixed  for  "the  purpose  of 
submittinor  to  the  electors  of  said  city  the  proposition  of 
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recalling  and  removing  said  James  D.  Houston,  present 
mayor  and  member  of  the  council  of  said  city,  and  elect- 
ing as  his  successor  thereto  at  sucli  election  Paul  S.  Top- 
ping, a  legal  voter  of  said  city." 

In  January,  1912,  the  city  of  Nebraska  City  adopted 
the  commission  plan  of  government.  The  respondents 
were  in  April  of  that  year  elected  as  mayor  and  council- 
men,  respectively,  their  terms  of  oflSce  expiring  .April, 
1914.  On  the  10th  day  of  May,  1913,  thei-e  was  filed  with 
the  city  clerk  of  Nebraska  City  a  petition  for  the  recall 
of  Mr.  Houston.  The  city  clerk,  as  provided  by  the  stat- 
ute, made  an  examination  of  the  names  signed  to  the  peti- 
tion and  certified  that  he  had  "carefully  examined  the 
names  signed  to  the  attached  petition,  being  a  petition 
for  the  recall  of  Mayor  Houstou,  enougli  of  them  being 
legal  voters  equal  to  30  per  cent,  of  the  highest  vote  cast 
at  the  general  election  of  Nebraska  City,  held  the  2d  day 
of  April,  1912.^  The  city  council  refused  to  call  the  elec- 
tion, for  the  reasons  that  the  petition  for  the  recall  and 
the  certificate  of  the  city  clerk  thereto  were  not  sufficient. 
Whereupon  relator  brought  this  action  praying  for  a  writ 
of  mandamus.  Objection  w^as  made  to  the  issuance  of  the 
writ  by  Andrew  P.  Moran  as  amicus  curiw^  which  was 
overruled.  A  demurrer  was  then  filed,  w^hich  was  als(j 
overruled.  Afterwards  an  amended  answer  was  filed, 
upon  which  the  case  was  tried,  and  after  a  hearing  the  writ 
was  allowed  to  issue. 

The  respondents  make  eight  assignments  of  error  r  First, 
that  the  court  erred  in  not  sustaining  the  objections; 
second,  that  it  erred  in  not  sustaining  the  demurrer;  the 
third  and  remaining  assignments  may  be  grouped,  and  in 
substance  amount  to  the  complaint  that  the  court  erred 
in  finding  the  issues  as  it  did  and  granting  the  peremp- 
tory writ.  Applying  the  rule  that  this  court  will  ordi- 
narily consider  only  the  points  argued,  we  omit  reference 
to  several  of  the  errors  assigned. 

There  are  really  only  two  points  presented  for  our  con- 
sideration:   First,  did  the  petition  contain  the  requisite 
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number  of  names?  and,  second,  did  it  contain  a  general 
statement  of  tlie  grounds  upon  which  the  removal  is 
sought?  If  the  number  of  qualified  signers  reijuired  by 
the  statute  apjH^nded  their  names  thereto,  and  if  it  con- 
tained a  general  statement  of  the  grounds  ui)on  which 
the  removal  is  sought,  the  city  council  had  no  discretion 
in  the  premises,  but  it  became  its  duty  under  the  provis- 
ions of  the  statute  to  call  an  election  within  the  time 
specified  in  the  statute. 

The  inquiry  as  to  whether  the  petition  contains  a  suffi- 
cient number  of  names  must  be  determined  by  the  lan- 
guage of  the  statute.  Section  36,  art.  Ill,  ch.  14tf,  Comp. 
St.  15)11,  provides:  "The  procedure  to  accomplish  the  re- 
moval of  any  incumbent  of  siu*h  office  shall  be  as  follows: 
A  jK^tition  signed  by  such  electors  equal  in  number  to  at 
least  thirty  per  centum  of  the  highest  vote  cast  at  the  last 
preceding  general  city  election,  demanding  an  election  of 
a  successor  to  the  person  sought  to  be  removed  and  nam- 
ing the  candidate  or  candidates  proposed  for  election  to 
succeed  him,  shall  be  filed  with  the  city  clerk,  which  peti- 
tion shall  contain  a  general  statement  of  the  grounds 
ui)on  which  the  removal  is  sought.  Within  ten  days  from 
the  date  of  filing  such  petiti(m,  the  city  clerk  shall  ex- 
amine it  and  from  the  voters'  register,  if  the  jietition  be 
filed  in  any  city  where  registration  laws  are  in  force,  or, 
if  not,  then  from  such  source  as  may  be  available  to  such 
clerk,  ascertain  whether  or  not  said  petiticm  is  signed  by 
the  requisite  number  of  qualified  electors,  and,  if  neces- 
sary, tlie  council  shall  allow  such  clerk  extra  help 
for  that  purpose,  and  the  clerk  shall  attach  to  said  peti- 
tion his  certificate  showing  the  result  of  such  examination, 
and  if  the  clerk's  certificate  to  such  petition  shows  that  it 
is  insufficient  in  point  of  numbers  signed,  it  may  be 
amend(Ml  within  ten  days  from  the  date  of  such  clerk's 
certificate  by  the  filing  of  a  supplemental  petition  signe<l 
and  sworn  to  as  in  the  case  of  the  original  petition,  and 
the  clerk  shall,  within  ten  days  after  such  supplemental 
petition  be  filed,  make  a  like  examination  of  the  supple- 
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mental  petition,  and  if  the  certificate  shall  show  the  sup- 
plemental petition,  together  with  the  original  petition,  to 
contain  the  requisite  number  of  signatures,  the  clerk  shall 
submit  such  original  petition,  and  supplement,  together 
with  his  certificates,  without  delay,  to  the  council,  and 
the  council  shall  order  and  fix,  without  delay,  a  date  for 
holding  an  election,  which  date  shall  not  be  less  than 
thirty  nor  more  than  sixty  days  from  the  date  of  the 
clerk's  certificate  to  the  council  showing  the  petition  suffi- 
cient.'' 

By  these  provisions  the  clerk  is  made  the  custodian 
of  the  authority  to  determine  the  sufficiency  of  the  peti- 
tion. The  general  rule  is  that,  where  any  officer  or  board 
is  vested  with  authority  to  determine  a  question  con- 
cerned with  the  administration  of  his  or  its  duties, 
his  or  its  decision,  if  made  in  good  faith,  is  decisive  of 
the  point,  in  the  absence  of  fraud  or  mistake.  Smiley  v, 
Sampson,  1  Neb.  56;  Tyson  v.  Washington  County^  78  ' 
Neb.  211.  We  have  so  held  with  relation  to  the  action  of 
the  board  of  county  commissioners  in  a  number  of  mat- 
ters where  the  statute  makes  that  the  deciding  body. 
Dodge  County  v.  Acom^  61  Neb.  376;  Andrews  v,  lAllian 
Irrigation  District,  66  Neb.  461;  Campbell  v.  Youngson, 
80  Neb.  322;  Lancaster  County  v.  Lincoln  Auditorium 
As8%  87  Neb..  87.  And  we  see  no  reason  why  the  same 
doctrine  does  not  apply  with  regard  to  the  action  of  a  city 
clerk  in  determining  the  sufficiency  of  such  a  petition. 
This  seems  to  be  the  view  taken  respecting  like  provis- 
ions in  other  recall  statutes.  Ooqd  v.  Common  Counoil, 
5  Cal.  App.  265;  Locher  v,  Walsh,  17  Cal.  App.  727; 
Davenport  v.  City  of  Los  Angeles,  146  Cal.  508. 

In  the  present  case  the  city  clerk  was  examined  and 
cross-examined  as  to  his  method  of  ascertaining  that  the 
persons  signing  the  petition  were  qualified  electors  of  the 
city.  Objections  were  made  to  some  of  the  questions 
propounded  upon  cross-examination,  which  under  the 
state  of  the  pleadings  we  think  were  rightly  sustained. 
There  is  neither  pleading  nor  proof  that  any  persons 
32 
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whose  names  are  signed  to  the  petition  were  not  qualified 
electors  or  that  any  fraud  had  been  perpetrated  or  mis- 
take made  by  the  city  clerk  in  making  his  determina- 
tion. There  can  be  no  question  but  that  when  the  petition 
was  presented  with  the  clerk's  certificate  attached,  show- 
ing that  it  had  been  signed  by  the  requisite  number  of 
qualified  electors,  and  no  fraud,  bad  faith  or  mistaJce  ap- 
peared, it  was  the  duty  of  the  city  council  to  call  the  elec- 
tion; provided,  of  course,  that  the  petition  was  sufficient 
in  other  resi)ects. 

This  brings  us  to  the  second  point  in  the  case.  The 
statute  requires  that  the  petition  "shall  contain  a  general 
statement  of  the  grounds  upon  which  the  removal  is 
sought."  The  grounds  stated  in  the  petition  are:  "Said 
Houston,  in  attempting  to  discharge  the  duties  and  trusts 
of  said  office,  is  grossly  extravagant  with  the  public  funds 
of  said  city;  manifestly  partial,  prejudicial  and  malevo- 
lent in  exercising  the  prerogatives  of  said  office;  and  be- 
cause of  his  nonfefisance  and  malexecution  of  the  duties 
of  said  office;  and  because  of  his  obvious  incompatibility 
of  temperament  to  discharge  the  duties  of  said  office  eco- . 
nomically  and  to  the  best  interest  of  the  citizens  and  tax- 
payers of  said  city  of  Nebraska  City."  The  respondents 
assert  that  the  petition  fails  to  give  a  general  state- 
ment of  the  grounds,  as  the  statute  requires,  upon 
which  the  removal  is  sought,  but  only  states  conclu- 
sions of  law.  As  to  the  first  ground  alleged,  it  is  said  that 
it  was  impossible  that  the  mayor  could  spend  money  ex- 
travagantly in  his  individual  capacity;  that  appropria- 
tions can  only  be  made  by  a  majority  of  the  council;  that 
some  other  member  must  have  voted  with  him  in  order 
to  permit  the  careless  and  extravagant  expenditure  of 
money;  and  that  as  a  natural  consequence  the  petition  in 
this  respect  did  not  set  forth  sufficient  f.'     nnds  for  recall. 

As  to  the  other  grounds  set  forth,  it  is  said  that  they 
merely  state  conclusions  of  law,  and  that  the  relator 
should  be  held  to  a  strict  compliance  with  the  rules  of 
pleading  because  he  is  attempting  to  remove  and  recall 
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a  duly  elected  olHcer  of  a  municipality  and  place  himself 
in  that  office  for  the  unexpired  term,  and,  also,  that  the 
charges  in  the  latter  jwrtion  of  the  statement  are  "abso- 
lutely meaningless."  It  is  further  argued  that  a  recall 
does  not  constitute  due  process  of  law,  since  "it  condemns 
without  hearing,  proceeds  without  inquiry,  and  renders 
judgment  without  trial,"  and  that,  since  a  bill  of  attain- 
der is  defined  as  a  legislative  act  which  inflicts  punish- 
ment without  judicial  trial,  the  act  of  recall,  whether  it 
emanates  from  the  organic  or  the  statute  law,  is  neither 
more  nor  less  than  a  bill  of  attaiud  t,  and  therefore  vio- 
lates both  the  constitution  of  the  United  States  and  the 
constitution  of  the  state  of  Nebraska,  and  that  the  pro- 
visions for  the  initiative,  referendum  and  recall  violate 
that  part  of  the  constitution  of  the  United  States  which 
guarantees  every  state  in  the  Union  a  republican  form  of 
government. 

These  contentions  raise  the  question  as  to  the  intention 
of  the  lawmakers  when  they  required  "a  general  state- 
ment of  the  grounds  upon  which  the  removal  is  sought.-' 
Was  it  their  intention  that  the  election  should  be  of  the 
nature  of  a  trial  or  hearing,  for  which  sufficient  charges 
must  be  preferred  showing  cause  why  the  officer  should 
be  removed,  and  as  to  which  petition  the  usual  rules  with 
respect  to  specific  charges,  applied  in  impeachment  or 
other  proceedings  to  remove  officers  for  cause,  should  ap- 
ply, as  respondents  contend,  or  was  the  object  of  the 
statute  to  make  the  officer  liable  to  be  removed  and  his 
term  of  office  determined  by  the  electors  at  any  time  when 
the  required  majority,  proceeding  under  tlie  statute, 
should  believe  that  it  w^as  detrimental  to  the  best  interests 
of  the  city  to  continue  him  in  office  until  the  end  of  the 
term  for  which  he  was  elected? 

We  find  it  unnecessary  to  consider  respondents'  argu- 
ment that  the  provisions  for  the  initiative  and  referendum 
are  violative  of  the  constitution  of  the  United  States.  It 
may  be  said  in  passing,  however,  that  in  Kiernan  v.  Port- 
land,  57  Or.  454,  the  supreme  court  of  Oregon  took  the 
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contrary  view,  and  that  in  the  Pacific  States  Telephone 
d  Telegraph  Co,  r.  Oregon,  223  U.  S.  118,  32  Sup.  Ct.  Rep. 
224,  it  was  expressly  decided  by  the  supreme  court  of  the 
Tnited  States  that  whether  or  not  a  state  has  ceased  to 
be  republican  in  form,  within  the  meaning  of  the  guarantee 
in  the  constitution  of  the  United  States  (article  IV,  sec. 
4),  because  of  itK  adoption  of  the  initiative  and  referen- 
dum is  a  political  and  governmental  question  which  is 
solely  for  congress  to  determine.  Is  the  exercise  of  the 
power  of  recall  by  the  electors  a  judicial  act  or  is  it  legis- 
lative in  character?  Some  of  our  former  decisions  throw 
light  upon  tliis  question.  We  have  held  a  number  of  times 
that  an  office  created  by  the  legislature  may  be  abolished 
by  that  body,  and  that  the  incumbent  of  such  an  office  has 
no  property  interest  in  it  the  deprival  of  which  is  pro- 
hibited by  the  constitution.  Douglas  County  t\  Timme, 
:{2  Neb.  272;  State  r.  Stewart.  52  Neb.  2iS  yDinsmore  i\ 
Stale,  fil  Neb.  418.  And,  also,  that  when  the  power  has 
l>een  given  tlie  governor  to  remove  certain  public  officers 
that  power  is  administrative  in  its  nature,  and  not  a 
judicial  function,  and  an  order  made  in  the  proper  exer- 
cise of  the  authority  will  not  be  reviewed  by  the  courts. 
State  V.  Hay,  45  Neb.  321. 

In  State  v.  Somers,  35  Neb.  322,  it  appe^ired  that  the 
charter  of  the  city  of  Omaha  gave  the  mayor  i>ower  to  ap- 
point a  commissioner  of  health,  and  provided,  further: 
"All  officers  appointed  by  the  mayor  and  confirmed  by  the 
council  sliall  hold  the  office  to  wliich  they  may  be  ap- 
pointed until  the  end  of  the  mayor's  term  of  office,  and 
until  tlieir  successors  are  appointed  and  qualified,  unless 
sooner  nnnoved.''  It  was  held:  "Where  the  statute  au- 
thorizing the  appointment  contains  a  reservation  of  the 
right  of  removal  without  preferring  charges,  and  this 
j)ower  is  exercised  by  the  removal  of  the  incumbent  and 
the  appointment  of  another  in  his  stead,  the  right  of  the 
former  to  the  office  will  cease."  The  court  also  said: 
"Where  a  person  is  appointed  to  an  office  for  a  definite 
period  and  there  is  a  provisi(m  that  to  obtain  his  removal 
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charges  must  be  preferred  against  him,  he  cannot  be  re- 
moved unless  such  charges  are  made;  but  this  rule  does 
not  apply  to  a  case  where  the  power  of  removal  is  retained 
and  no  chaises  are  required." 

In  a  case  arising  in  California  {In  re  Carter^  141  Oal. 
316)  the  facts  were  that  the  mayor  of  San  Diego  removed 
the  fire  commissioner  of  the  city,  under  a  charter  provision 
giving  the  mayor  power  to  remove  any  person  appointed 
by  him  by  the  giving  of  notice  to  the  person  removed,  and 
stating  the  cause;  and  it  was  held  that  the  officer  had  no 
property  right  in  the  office,  and  that  "in  creating  an 
office  the  government  can  impose  such  limitations  and 
conditions  with  respect  to  its  duration  and  termination  as 
may  be  deemed  best,  and  that  in  such  a  case  the  incum- 
bent takes  the  office  subject  to  the  conditions  which  ac- 
company it."  It  was  also  held  that  proceedings  under 
such  a  statute  were  not  of  a  judicial  character.  A  large 
number  of  cases  are  cited  in  the  opinion.  See,  also.  Mini 
V.  Ellington,  134  N.  Car.  131,  65  L.  R.  A.  697,  and  cases 
cited  in  the  opinion  and  note. 

The  process  of  removal  under  the  recall  statutes  did 
not  originate  in  this  state,  and  the  legislature  no  doubt 
had  in  mind  the  development  of  the  recall  idea,  and  the 
decisions  that  had  been  made  in  other  states  upon  sub- 
stantially similar  statutes.  A  few  cases  from  other  states 
will  be  examined. 

Hihinger  v.  Gillnmn,  56  Wash.  228,  was  an  action  to 
enjoin  the  city  clerk  from  certifying  to  the  city  council 
that  a  certain  recall  petition  was  sufficient  and  in  conform- 
ity with  the  provisions  of  the  charter.  A  demurrer  to  the 
petition  was  sustained,  the  action  dismissed,  and  an  appeal 
taken  from  such  judgment.  The  court  said,  speaking  of  sec- 
tion 281  of  the  charter,  which  is  substantially  identical  with 
the  Nebraska  statute:  "Section  281  contemplates  a  recall 
of  the  officer  at  any  time  that  his  official  conduct  is  not  re- 
sponsive to  the  wish  or  will  of  a  majority  of  the  electors 
in  his  precinct  or  ward.  Whilst  this  section  provides  that 
the  reason  for  the  recall  shall  be  stated  in  the  petition, 
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the  charter  does  not  provide  that  any  specific  reason  shall 
be  necessary  or  controlling.  The  whole  scheme  or  system  of 
the  charter  makes  "it  apparent  that  the  right  of  recall  of 
elective  officers  was  reserved  to  the  people,  to  be  exercised 
at  any  time  the  public  interest  was  thought  to  require  it. 
•  •  •  His  successor  is  elected  and  inducted  into  office 
under  the  recall  provision  only  upon  the  failure  of  the 
incumbent  to  secure  an  indorsement  of  his  stewardship 
by  a  majority  of  the  electorate.  Like  the  British  ministry, 
an  elective  officer  under  the  charter  is  at  all  times  answer- 
able to  the  people  for  a  failure  to  meet  their  approval  on 
measures  of  public  policy." 

In  Conn  v.  City  Coun'Cil,  17  Oal.  App.  705,  the  petition 
for  recall  alleged,  "that  the  six  councilmen  sought  to  be 
removed  had  been  guilty  of  (1)  malfeasance  in  office;  (2) 
that  they  had  been  parties  to  a  political  agreement  by 
which  the  office  of  city  engineer  w^as  traded  in  considera- 
tion of  other  appointments;  (3)  that  such  political  traf- 
ficking was  contrary  to  the  spirit  of  the  charter  and 
detrimental  to  the  public  interest;  (4)  that  the  council- 
men  had  united  in  denying  tlie  petition  of  a  majority  of 
qualified  electors  in  matters  of  public  policy;"  and,  finally, 
that  the  signers  of  the  petition  for  the  recall  no  longer 
desire  the  services  of  these  particular  councilmen.  The 
statute  required  that  the  petition  shall  contain  "a  general 
statement  of  the  grounds  for  which  the  removal  is  sought." 
Substantially  the  same  argument  as  to  defective  state- 
ment of  cause  was  made  as  in  this  case,  but  the  court  said : 
"It  is  a  mistaken  theory  of  counsel  for  the  defendant  that 
the  charter  provisions  of  the  city  of  Richmond  contem- 
plate and  require  that  a  recall  petition  should  be  drawn 
with  a  due  regard  for  the  technical  niceties  and  refine- 
ments of  the  rules  of  law  which  i)ertain  to  the  preparation 
of  pleadings  in  civil  and  criminal  cases;"  and,  further: 
"Manifestly,  the  purpose  of  the  charter  in  providing  for  a 
recall  election  is  to  give  the  people  of  the  municipality  the 
right  to  cut  short  the  official  term  of  every  elective  officer 
whose  conduct  in  office  is  for  any  cause  unsatisfactory  or 
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distasteful  to  the  body  of  the  community.  ♦  ♦  ♦  The 
petitioners  are  only  required  to  state  generally  their 
grounds  or  reasons  for  demanding  the  removal  of  the  ob- 
noxious oflSoer,  for  the  obvious  and  only  purpose,  it  seems 
to  us,  of  furnishing  information  to  the  people  of  the  com- 
munity upon  which  a  political  issue  rather  than  an  issue 
at  law  may  be  raised  and  determined." 

It  has  been  argued  that  absurd  reasons  may  be  stated  in 
the  petition,  and  that  an  officer  may  be  called  upon  to  de- 
fend his  position  against  frivolous  attacks.  Doubtless 
the  provision  requiring  30  per  cent,  of  the  electors  to  sign 
the  petition  before  the  council  are  compelled  to  act  was 
designed  to  avoid  such  a  contingency.  The  legislature  ap- 
parently assumed  that  nearly  one-third  of  the  electorate 
would  not  entail  upon  the  taxpayers  the  cost  of  an  elec- 
tion, unless  the  charges  made  approved  themselves  to  their 
understanding  and  they  were  seriously  dissatisfied  with 
the  services  of  the  incumbent  of  the  office. 

The  idea  of  removing  public  officers  at  the  discretion  of 
the  appointing  power,  as  we  have  seen,  is  not  a  novel  one. 
The  concept  that  this  may  be  done  at  the  direct  instance 
and  upon  the  motion  of  the  electors,  the  ultimate  source 
of  power  in  a  republic,  only  carries  back  the  power  of  re- 
moval one  step  farther.  If  it  is  not  obnoxious  to  the  con- 
stitution to  allow  an  elected  officer  to  remove  an  appointed 
one,  how  can  it  be  a  violation  of  that  law  to  allow  it  to  be 
done  by  the  people  themselves.  They  are  no  doubt  better 
qualified  to  determine  the  capability  and  efficiency  of  their 
administrative  agent  after  giving  him  an  opportunity  to 
perform  the  duties  of  the  office  than  they  were  when  they 
first  selected  him  to  fill  the  position.  The  officer  takes  the 
position  for  a  fixed  term,  with  the  condition  attached  that 
he  is  subject  to  removal  whenever  his  services  are  not 
desired  by  the  number  of  his  fellow  citizens  named  in  the 
statute.  The  policy  of  the  recall  may  be  wise  or  it  may 
be  vicious  in  its  results.  We  express  no  opinion  as  to  its 
wisdom  with  respect  to  the  removal  of  administrative  offi- 
cers.   If  the  people  of  the  state  find,  after  a  trial  of  the 
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experiment,  tliafr  the  provisions  of  the  statute  lead  to 
capable  officials  being  vexed  with  petitions  for  their  re- 
call, bas(»d  upon  mere  insinuations  or  upon  frivolous 
grounds,  or  because  they  are  performing  their  duty  and 
enforcing  the  law,  as  they  are  b(mnd  to  do  by  their  oath 
of  office,  or  lead  without  good  and  sufficient  reason  to 
frequent,  costly,  and  unnecessary  elections,  they  have  the 
IK)wer  through  their  legislature  to  amend  the  statute  so 
as  to  protect  honest  and  couragetms  officials.  This  may 
be  done  by  increasing  the  number  of  names  required  to  be 
signed  to  the  election  i>etition  or  by  requiring  specific 
charges  of  misconduct  to  be  made  therein,  and  thus  al- 
lowing the  officer  attacke<l  to  meet  the  charges  made  or  by 
adding  both  of  these  provisions  to  the  recall  feature  of  the 
law.  Accusiitions  of  wrongful  acts  attributed  to  an  offi- 
cer merely  by  innuendo  or  by  vague  generalities,  as  may 
now  be  (hme,  are  often  the  most  difficult  to  refute  by  proof 
and  the  hardest  to  meet  by  argument.  Whether  the  best 
public  policy  is  subserved  by  tlie  statute  in  its  present 
form  is  for  the  legislature  to  consider,  and  not  for  the 
court,  which  must  dei^lare  the  law  as  it  finds  it. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is 


Affirmed. 


Ella  Kelley,  ExEcrTRix,  appellant,  v.  Omaha  & 
CoTTNciL  Rliffs  Street  Railway  Company,  ap- 
pellee. 

Filed  Octobkr  17. 1913.     No.  17,260. 

Master  and  Servant:  Injury  to  Skbvat^t:  Negligknce:  Directing  Ver- 
dict. Where  actionable  negligence  is  not  shown  by  the  evidence, 
in  a  suit  against  an  employer  for  negligence  causing  the  death 
of  an  employee,  the  trial  court  should  direct  a  verdict  in  favor  of 
defendant. 

Appeal  from  the  district  court  for  Douglas  co\mty: 
WiLLL\M  A,  Kepick,  JiJoaE.    Affirmed, 


r 
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Charles  Battelle  aud  Joseph  Carr,  for  appellant. 
John  L,  Webster  and  W.  J.  Connelly  contra. 

Rose,  J. 

While  George  E.  Bradford  was  in  the  employ  of  de- 
fendant at  the  int-ersection  of  Twenty-second  and  Nicholas 
streets  in  Omaha,  he  w^as  fatally  crushed  between  an  elec- 
tric motor  car  and  a  freipjht  car  on  defendant's  street  rail- 
way. To  recover  resulting  damages  in  the  sum  of  |7,500, 
this  action  was  brought  by  the  executrix  of  his  will.  In 
the  petition  it  is  alleged  that  Bradford,  immediately  prior 
to  the  accident,  had,  as  an  employee  of  defendant,  been 
cutting  grass  and  weeds ;  tlmt  he  w  as  called  therefrom  by 
defendant,  and  under  its  direction  was  handling  a  trolley 
rope  of  the  electric  motor  car;  that  w^hile  so  engaged  he 
w^as  ordered  by  defendant's  foreman  to  place  a  timber  be- 
tween the  cars  for  switching  purposes,  and  to  get  between 
them  and  hold  it  in  place  while  the  switching  was  being 
done;  that  the  timber  was  one  of  the  cast-oflf  and  discarded 
cross-arms  upon  which  electric,  teleplione  and  telegraph 
wires  are  usually  supported,  and  was  unsound  and  in- 
sufficient in  strength,  and  an  improper  and  unsafe  tool 
for  the  work  thus  ordered  to  be  done ;  that  when  comply- 
ing with  the  foreman's  directions  the  timber  broke;  that 
the  cars  collided;  and  that  Bradford  w^as  injured  in  the 
manner  stated.  The  specific  acts  of  negligence  are  charged 
in  these  words:  "The  said  death  of  Bradford  was  caused 
by  the  negligence  and  carelessness  of  said  defendant  in 
providing  him,  the  plaintiff,  with  unsafe,  unsound,  w^eak 
and  an  improper  timber  to  be  used  as  aforesaid,  and  or- 
dering and  directing  him  to  use  the  same  as  aforesaid." 
The  answer  was  a  general  denial.  For  the  reason  the  trial 
court  was  of  opinion  that  plaintiff  "failed  by  her  proof  to 
show^  any  negligence  on  the  part  of  the  defendant  wliicli 
entitled  her  to  a  verdict,"  there  was  a  peremptory  instruc- 
tion against  her.  From  a  dismissal  of  her  action,  she  has 
appealed. 
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Plaintiff  takes  the  poeitiim  that  defendant  was  goilly 
of  two  neglisrent  acts:  (1)  In  ordering  Bradford  to  use 
an  unsafe  and  unsuitable  cross-arm,  the  forenan  yiolated 
the  law  reiiuiring  a  master  to  furnish  his  servants  with 
n^asonaMy  s;ife  appliances  for  the  work  in  hand;  (2)  in 
oallinir  the  s^^rvant  friMu  safe  emplorment  and  in  ordering 
him  into  a  d;ins::i*nnis  place,  in  which  he  was  without  ex- 
jierience  or  kuowletlsre,  where  he  was  required  to  act  with- 
out time  for  reflection,  defendant  yiolated  the  rule  that 
the  master  may  be  chargeable  ^itJi  negligence  for  giving 
such  a  nnumand,  thousrh  the  servant  may  not  be  n^li- 
gent  in  olvving  it,  the  danger  not  being  so  obvious  that  a 
prudent  man,  under  the  circumstances,  would  disobey 
his  employer.  Among  the  cases  cited  to  sustain  the  i)Osi- 
tion  thus  taken  is  Ahihnma  Steel  d  Wire  Go.  t?.  Tallanty 
165  Ala.  521.  It  is  contended  that  the  questions  of  negli- 
gence were  for  the  jury. 

For  pnH>f  of  the  facts  constituting  the  alleged  negli- 
gence, plaintiff  relies  on  two  witnesses.  One  was  the 
plaintiff  herself,  who  siiid  she  witnessed  the  accident  from 
her  porch.  In  several  particulars  her  testimony  is  con- 
tradictory. The  other  witness  was  an  employee  of  de- 
fendant, by  the  name  of  Sara  Musca,  who  required  the 
assistance  of  an  interpreter.  His  testimony  is  somewhat 
confusing  and  not  entirely  consistent.  Defendant,  with  a 
motor  car,  was  engaged  in  switching  a  freight  car  on  its 
track  around  a  curve.  On  account  of  the  curve,  ordinary 
couplings  could  not  be  used,  and  a  number  of  wooden 
cross-arms  had  been  provided  for  switching  purposes. 
Bradford  was  watching  the  trolley  rope,  or  attending  to 
other  duties  incident  to  switching.  He  picked  up  one  of 
the  cross-arms,  placed  it  lengthwise  between  the  motor 
and  the  freight  car  and  stepped  away.  For  some  reason, 
it  was  not  kept  in  place  by  impact,  and  it  fell.  Bradford 
went  back  between  the  cars,  picked  it  up,  and  reset  it 
When  the  motor  closed  on  it,  he  attempted  to  hold  it  in 
j)lace,  but  it  slipped  at  one  end,  and  he  was  crushed  be- 
tween the  cars.    Plaintiff  testified  that  the  cross-arm  was 
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allowed  to  remain  for  two  or  three  days  near  the  place  of 
the  accident,  that  she  saw  it  afterward,  and  that  she 
thought  it  was  broken  in  the  middle.  PlaintifPs  other 
witness,  who  saw  what  occurred,  stated,  however,  that  a 
sliver  had  been  split  off  one  end  of  the  cross-arm  by  the 
impact  and  that  the  body  of  the  timber  had  not  been 
broken.  This  fact  was  fairly  established  by  plaintiff, 
though  she  said  she  thought  the  stick  was  broken  when 
she  saw  it  after  the  accident.  Tlie  evidence  fails  to  show 
that  the  cross-arm  was  unsound  or  unfit  for  the  work  in 
hand,  or  that  it  would  not  liave  answered  the  purpose  for 
which  it  was  used,  had  it  been  properly  adjusted.  The 
evidence  as  a  whole,  which  has  all  been  read  as  given  by 
the  witnesses,  does  not  st^em  to  show  tliat  the  trial  court 
erred  on  this  issue  in  directing  a  verdict  for  defendant. 

Was  a  negligent  order  of  the  foreman  the  proximate 
cause  of  the  injury?  Plaintiff  testified  in  substance  that 
she  heard  the  foreman  ordering  Bradford  to  get  a  cross- 
arm,  to  go  between  the  cars,  and  to  put  it  in  place.  On 
the  contrary,  plaintiff's  witness  Musca  stated  positively 
that  the  order  was  given  to  him,  and  not  to  Bradford;  that 
Bradford  voluntarily  got  the  cross-arm  and  attempted  to 
use  it;  that  after  he  had  adjusted  it  the  second  time  he 
was  peremptorllv  ordered  by  both  the  foreman  and  the 
motorman  "to  get  out  of  there,"  but  that,  instead  of  obey- 
ing, he  attempted  to  hold  the  timber  in  place.  The  evi- 
dence that  these  orders  "to  get  out  of  there"  were  given  to 
Bradford  is  uncontradicted.  If  plaintiff  is  correct  in  her 
propositions  of  law  therefore,  evidence  of  defendant's  ac- 
tionable negligence  seems  to  be  wanting.  The  conclusion 
is  that  error  does  not  affirmatively  appear  in  the  peremp 
tory  instruction  in  favor  of  defendant 

Affirmed. 

Babnbs,  Fawobtt  and  Hamer,  JJ.,  not  sitting. 
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Lb  Roy  ITall  et  al.,  appellants,  v.  Crawford  Company 
et  al.,  appellees. 

Filed  October  17, 1913.    No.  17,286. 

Eminent  Domain:  LxJUFty  to  Property:  Remedy  of  Owner.  An  owner 
of  property,  who  knowingly  permits  a  corporation,  having  the 
power  of  condemnation  for  a  public  purpose,  to  use  or  damage 
such  property  therefor,  may  be  limited  to  his  remedy  for  damages. 

Appeal   from   the   district   court    for   Dawes   county: 
WiLLL\M  H.  A>'EST()VER,  JuDGE.    Affirmed. 

AUvn  G,  Fl^hrr  and  William  P.  Rooney,  for  appellants. 

Albert  IV.  Crifcs  and  J.  W.  Hartwcll^  contra. 

Rose,  J. 

This  is  an  apiilieation  for  an  injunction  to  prevent  de- 
fendants from  div(»rtiii.£;  water  from  the  White  river  above 
the  city  of  (^rawford,  Dawes  county.  The  orijo^inal  peti- 
tion was  filed  l>y  Lc^  Roy  Hall  IMarch  2,  1897.  Below  Craw- 
ford he  ha<l  built  a  dam  across  the  stream  and  had  used 
the  water-power  to  o]>erate  a  mill.  As  a  riparian  pro- 
prietor he  assorted  rights  superior  to  the  claims  of  de- 
fendants. The  Crawford  Company,  defendant,  was  seek- 
iujj  a  franchise  to  sup])ly  the  municipality  and  its  inhabit- 
ants with  water,  and  for  that  purpose  liad  construct<MJ  a 
dam  across  the  same  stream  above  the  town.  Crawford, 
tlunifrh  now  a  city,  was  then  a  village.  It  is  one  of  the 
d(»fendants.  On  plaiutiflf's  petition  the  village  was  tem- 
porarily enjoined  from  granting  to  the  Crawford  Com- 
pany a  franchise  for  the  ])urpose  stated.  For  14  years 
there  was  no  attempt  on  the  part  of  plaintiff  to  prosecute 
his  suit  to  final  decree.  In  the  meantime  he  and  the  Craw- 
ford Company  were  parties  to  another  suit  involving  the 
waters  of  the  White  river.     Crawford  Co,  v,  Hathaicay^ 
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67  Neb.  325.  In  the  present  case  Samuel  Sw  inbank,  Peter 
L.  Raben,  Emil  Raben  and  Fred  ^lacumber,  claiming  to 
be  plaintiff's  successors  in  interest,  filed  an  amended  and 
supplemental  petition  July  7,  1911,  praying  that  judgment 
be  rendered  in  their  favor  for  damages  in  the  sum  of 
112,000;  that  for  their  protection  the  preliminary  in- 
junction which  had  been  granted  in  favor  of  plaintiff  and 
against  the  village  of  Crawford,  March  3,  1897,  be  ex- 
tended to  the  city  of  Crawford,  and  that  its  officers  be  en- 
joined from  diverting  water  from  the  White  river.  To 
this  amended  and  supplemental  petition  defendants  filed 
answers.  Upon  a  trial  of  the  issues  joined,  the  court  be- 
low dismissed  the  action.  The  last  named  petitioners 
have  appealed. 

Did  the  trial  court  err  in  denying  the  relief  sought? 
Without  reference  to  the  evidence,  the  amended  and  sup- 
plemental petition  shows  on  its  face  that  as  early  as  July 
10, 1907,  the  city  made  use  of  the  waters  of  the  Wliite  river 
for  municipal  purposes.  It  still  continues  to  do  so.  Hall 
and  his  successors  had  knowledge  of  the  facts.  They 
knew  of  the  improvements  which  the  village  and  the  city 
necessarily  made  before  taking  water  from  the  Wliite 
river  for  the  benefit  of  the  municipality  and  the  inhabit- 
ants thereof.  Hall's  petition  alleged  that  the  Crawford 
Company  had  diverted  water  from  the  river  above  the 
village  before  August  7,  1895.  The  village  and  the  city  had 
power  to  condemn  property  rights  necessai^  to  a  public 
water  system  and  to  grant  to  a  cori)oration  a  franchise 
to  supply  the  city  and  its  inhabitants  with  water.  Comp. 
St.  1895,  ch.  14,  art.  I,  sec.  69,  subd.  15.  For  ninny  years 
Hall  and  his  successors  in  interest,  with  knowledge  of  the 
facts,  but  without  any  effort  to  adjudicate  in  this  suit  the 
rights  they  now  assert,  permitted  the  municipality  tc 
expend  public  funds  in  diverting  and  in  distributing  water 
from  the  White  river  for  public  purposes.  Tlie  dismissal 
of  the  case,  therefore,  was  proper,  under  the  principle  of 
laAV  tliat  an  owner  of  property,  who  knowingly  permits  a 
corporation,   having   tlie  power   of   condemnation   for   a 


462  KEBBASEA  BEPOBT8.  [Vol.  94 


Armfltrons  t.  Ba.tea. 


public  purpose,  to  use  or  damage  such  property  therefor, 
may  be  limited  to  his  remedy  for  damages. 

Affirmed. 
Barnes,  Fawoett  and  Hamer,  JJ.,  not  sitting. 


WiLUAM  D.  Armstrong,  appellant,  v.  James  M.  Bates, 

APPELLEE. 
Filed  Octobkr  17, 1S13.    No.  17^34. 

1.  Statutes:  CoNSTiTryioNALTTY:    Appbal:    Brtffs.    An  attack  on  the 

constitutionality  of  an  act  of  the  legislature  may  he  disregarded 
on  appeal,  where  the  particular  in  which  the  lawmakers  disre- 
garded the  constitution  and  the  section  violated  are  not  pointed 
out  in  appellant's  brief. 

2.  Taxation:  Foreclosure  of  Lten:  Petition:  Description,    In  a  peti- 

tion against  a  nonresident  defendant  to  foreclose  tax  liens,  a 
description  of  two  40-acre  tracts  as  "NW«  SE*  and  SW*  NE*"  held 
sufficient  as  against  a  collateral  attack,  where  the  state,  range, 
county,  township  and  section  were  definitely  stated. 

3.  Process:  Constrictive  Service:  Affidavit.    The  purpose  of  an  affi 

davit  for  publication  of  notice  to  a  nonresident  defendant  is  tc 
enable  the  court  to  determine  whether  the  action  is  one  in  which 
jurisdiction  may  be  acquired  by  such  notice. 

4. :  :  Notice.    Notice  to  a  nonresident  defendant,  inserted 

in  a  weekly  newspaper  for  four  consecutive  weeks,  beginning 
February  8,  1900,  and  ending  March  1,  1900,  is  a  sufficient  publica 
tion  within  the  meaning  of  section  79  of  the  code,  providing  that 
"the  publication  must  be  made  four  consecutive  weeks  In  some 
newspaper." 

Appeal  from  the  district  court  for  Keya  Paha  county: 
James  J.  Harrington,  Judge.    Affirmed. 

Arubrw  M.  Morrissey,  Allen  G.  Fisher  and  WiUiam  P. 
Rooney,  for  appellant 

Lear  &  Lear,  contra. 
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Rose,  J. 

This  is  a  suit  to  redeem  80  acres  of  land  in  Keya  Paha 
connty  from  a  tax  foreclosure  sale  and  to  quiet  title  in 
plaintiff.  Elizabeth  Van  Tngen  was  the  holder  of  the 
record  title  February  3,  1900,  and  for  "one  dollar  and 
other  valuable  considerations"  deeded  the  land  on  June 
2,  1908,  to  Charles  P.  Bresee,  who  for  a  like  consideration 
made  a  similar  conveyance  to  plaintiff,  January  15,  1909. 
Since  September  21,  1900,  defendant  has  been  in  posses- 
sion under  a  sheriff's  deed  executed  in  the  tax  foreclosure 
case,  an  action  instituted  by  Keya  Paha  county  against 
Elizabeth  Van  Ingen,  February  3,  1900.  Plaintiff  pleads 
title  in  himself  and  the  invalidity  of  the  foreclosure  under 
which  defendant  holds  possession.  From  a  judgment 
denying  plaintiff  relief  and  quieting  title  in  defendant, 
plaintiff  ai)peals. 

Plaintiff  asserts  that  the  district  court  was  without 
jurisdiction  to  entertain  the  foreclosure  suit,  because  there 
was  no  valid  statute  authorizing  such  a  proceeding,  the 
act  under  which  Keya  Paha  county  proceeded  never  hav- 
ing been  legally  enacted.  Laws  1881,  ch.  75;  Comp.  St. 
1901,  ch.  77,  art.  IV.  The  particular  in  wliich  the  law- 
makers disregarded  the  constitution  and  the  section  vio- 
lated are  not  pointed  out  in  appellant's  brief.  The  con- 
stitutional question  may  therefore  be  disregarded.  Boyes 
t\  Summers,  46  Neb.  308. 

Failure  to  describe  in  the  petition  for  foreclosure  the 
two  40-acre  tracts  in  controversy  is  urged  as  a  ground 
for  declaring  the  tax  deed  void.  Following  the  name  of 
the  county  and  of  the  state,  the  description  is :  "The  NW* 
SE*  and  SW*  NE*  of  section  1,  in  township  32  north  of 
range  22  west  of  the  sixth  principal  meridian."  The 
state,  range,  county,  township  and  section  are  definitely 
stated.  Tlie  only  question  then  is:  Are  the  two  particu- 
lar 40-acre  tracts  in  the  section  mentioned  sufficiently 
described?  Does  the  following  designation  meet  the  re- 
quirements of  the  law:    "NW*  SE*  and  SW*  NE*"?    In 
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this  state*  the  abbreviation  "4"  as  thus  used,  op  "J,"  is 
understood  by  taxing  officers,  by  county  treasurer  and  by 
tax-debtors  <?eneral]y  to  mean  "quarter."  The  meaning 
of  that  abbreviation  was  made  clear  in  the  published  no- 
tice in  which  the  land  was  described  as  "Northwest  quarter 
(nw  i)  of  the  southeast  quarter  (se  J)  and  the  south- 
west quarter  (sw  I)  of  the  northeast  quarter  (ne  i)." 
The  other  abbreviations  used  are  also  well  understood. 
In  a  collateral  attack  on  tlie  decree  the  description  will  be 
held  sufficient. 

There  is  also  an  attack  on  the  sufficiency  of  the  affidavit 
for  constructive  service  in  the  foreclosure  suit.  There 
appear  to  be  two  propositions  under  this  head :  The  nature 
of  the  cause  of  action  was  not  stated,  and  it  was  not  shown 
that  defendant  was  absent  from  the  state.  The  purpose 
of  such  an  affidavit  has  been  stated  as  follows:  "An  affi- 
davit for  service  by  publication  is  not  for  the  information 
of  the  party  to  be  served,  but  to  enable  the  court  to  de- 
termine whether  the  action  is  one  in  which  jurisdiction 
may  be  acquired  by  such  service."  Leigh  v.  Green,  62 
Neb.  344.  The  affidavit  in  the  present  case  was  made  by 
the  county  attorney.  It  contains  the  names  of  the  parties 
to  the  suit  and  states  that  a  petition  to  foreclose  tax  liens 
against  defendant  has  been  filed  in  the  district  court.  It 
describes  the  land  on  which  the  taxes  are  liens  and  states 
the  amount  th<»reof.  It  states  that  the  petition  contains 
a  prayer  that  tlie  land  described  may  l)e  decreed  to  be  sold 
to  satisfy  such  liens.  It  also  contains  the  following 
statement:  "All  of  the  said  defendants  are  nonresidents 
of  the  state  of  Nebraska  and  service  of  summons  cannot 
be  made  witliin  the  state  of  Nebraska  upon  either  or  any 
of  said  defendants."  Botli  attacks  are  unavailing,  when 
the  contents  and  purpose  of  the  affidavit  are  considered. 

Another  assignment  of  error  is  that  the  notice  of  pub- 
lication was  insufficient  to  comply  with  section  79  of  the 
code,  which  provides:  "The  publication  must  be  made 
four  consecutive  weeks  in  some  newspaper."  The  pub- 
lisher of  the  weekly  newspaper  in  which  the  notice  was 
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inserted  made  afiftdavit  that  it  was  published  "for  four 
consecutive  publications,  the  first  publication  having  been 
made  on  the  8th  day  of  February,  1900,  and  the  last  on 
the  1st  day  of  March,  1900."  There  being  nothing  in  the 
record  to  disprove  this  statement,  the  publication  was 
sufficient  under  former  holdings.  Burr  v.  Finch^  91  Neb. 
417.    No  error  having  been  found,  the  judgment  ia 

Affirmed.  . 
Reese,  C.  J.,  Letton  and  Pawcett,  JJ.,  not  sitting. 


Philip  Mensinger,  appellant,  v.  Ainsworth  Light  & 
Power  Company,  appellee. 

Filed  October  17,1913.    No.  17,346. 

1.  Appeal:  Conflicttno  Evidence.  In  an  action  at  law  for  damages, 
a  controverted  Issue  of  fact  is  a  question  for  the  jury,  and,  when 
they  pass  on  evidence  which  Is  substantially  conflicting,  their 
finding  in  that  respect  will  not  be  set  aside  on  appeal  unless 
clearly  wrong. 

2. :  BRiEFe.    On  appeal,  an  assignment  that  there  was  error  In 

admitting  evidence  may  be  disregarded,  where  appellant  in  his 
brief  fails  to  point  out  the  pages  in  the  abstract  or  bill  of  excep- 
tions where  the  challenged  ruling  may  be  found. 

3.  Harmless  error  in  instructions  is  not  a  ground  for  reversing  a  Judg- 
ment. 

Appeal  from   the  district  court .  for   Brown   county : 
James  J.  Harrington,  Judge.    Affixmed. 

Weaver  d  Oilier  and  J.  A.  Douglas^  for  appellant. 

A.  W.  Scattergoody  contra. 

Rose,  J. 

This  is  an  action  to  recover  damages  in  the  sum  of 
f  1,950  for  breach  of  a  written  contract  obligating  plaintiif 
33 
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to  furnish  meals  for  each  of  defendant's  employees  at  the 
rate  of  f 4  a  week.  Defendant's  workmen  were  employed  to 
construct  a  dam  at  Plum  Creek,  northwest  of  Ainswortli, 
and  the  contract  for  their  meals  covered  the  entire  period 
of  construction.  Plaintifif  agreed  "to  furnish  all  neces- 
sary provisions  and  all  necessary  help  and  to  furnish 
three  good,  substantial  meals  each  day  in  the  mess  room." 
When  the  contract  was  partially  performed,  defendant 
terminated  it  without  the  consent  of  plaintiff,  and  the 
damages  sought  are  the  profits  of  full  performance.  The 
substance  of  the  defense  pleaded  is  that  plaintiff  failed 
and  refused  to  furnish  good,  substantial  meals  for  defend- 
ant's workmen,  but,  in  violation  of  his  contract,  furnished 
uneatable,  spoiled,  sdured  and  w^orthless  food,  and  thus 
compelled  defendant  to  cancel  the  contract  and  there- 
after to  run  it«  own  boarding-house.  From'  judgment  on 
a  verdict  in  favor  of  defendant,  plaintiff  has  appealed. 

The  first  assignment  of  error  will  be  disregarded,  be- 
cause it  relates  to  the  admission  of  evidence,  and  plaintiff 
in  his  brief  has  not  pointed  out  the  pages  of  the  abstract 
or  bill  of  exceptions,  where  the  challenged  ruling  may  be 
found.    Whitney  v,  Broeder,  ante,  p.  305. 

The  next  i)oint  is  that  the  evidence  is  insufficient  to 
sustain  tlie  verdict.  There  is  sufficient  competent  testi- 
timony,  if  believed  by  the  jury,  to  support  a  finding  that 
plaintiif  did  not  furnish  the  kind  of  meals  required  by  his 
contract  and  to  justify  a  rescission  by  defendant  for  that 
reason.  On  this  issue  the  evidence  was  substantially  con- 
flicting. The  question  w^as  therefore  one  of  fact  for  the 
jury,  and  their  verdict,  not  clearly  appearing  to  be  wrong, 
settles  it  in  favor  of  defendant. 

The  final  argument  is  directed  to  a  criticism  of  two  in- 
structions on  the  ground  that  they  do  not  correctly  state 
the  measure  of  plaintiff's  damages.  The  verdict  in  favor  of 
defendant  was  necessarily  a  finding  that  plaintiff  did  not 
comply  with  his  agreement  to  furnish  good,  substantial 
meals  and  that  he  was  not  entitled  to  a  recovery.  The 
jury,  tlierefore,  never  reached  the  question  as  to  the  meas- 
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ure  of  damages.  It  follows  that  plaintiff  was  not  preju- 
diced by  the  instructions  on  that  subject,  and  that  they 
do  not  require  a  reversal,  even  if  they  are  erroneous,  a 
question  not  decided. 

Affirmed. 

Reese,  C.  J.,  Lbtton  and  Pawcett,  JJ.,  not  sitting. 


William  A.  Myers,  appellee,  v.  Johannes  Persson, 
appellant. 

Filed  October  17, 1913.    No.  17,349. 

Evidence:  Parol  Evibbnce:  Ambiguity.  Ambiguity  in  a  written  Instru- 
ment may  be  explained  by  oral  testimony  showing  the  mutual 
understanding  of  the  parties. 

Appeal  from  the  district  court  for  Nuckolls  county: 
Leslie  G.  Hurd,  Judge.    Affirmed. 

Tihbets,  Anderson  &  BoAjlor,  for  appellant. 

H.  H.  Maucky  ctfntra. 

Rose,  J.    , 

The  relief  sought  is  the  specific  performance  of  a  con- 
tract to  exchange  real  estate.  William  A.  Myers,  plain- 
tiff, and  Cassen  Cassens  each  separately  contracted  with 
the  state  to  purchase  a  40-acre  tract  of  school  land  in 
Nuckolls  county  for  f8  an  acre,  the  appraised  value. 
Both  tracts  were  crossed  diagonally  by  the  Missouri  Pa- 
cific railway.  Nineteen  acres  of  the  land  purcliased  by 
Oassens  were  east  of  the  railroad  and  four  acres  of  the 
tract  purchased  by  Myers  were  west  of  the  railroad. 
These  fractional  parts  the  purchasers  agreed  to  exchange, 
though  they  did  not  at  the  time  have  title.  Their  writings 
are  in  form  as  follows:  "I  hereby  assign,  and  transfer 
unto  William  A.  Myers  all  my  right,  title  and  interest  in 
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and  to  the  east  part  of  the  S.  E.  i  of  the  K  W.  i 
east  Hide  the  M.  }\  R.  R,  a  tout  19  acres  for  the  4  acres 
west  side  the  M.  P.  R.  R,  in  the  X.  E,  i  of  8.  W.  i  sec.  16, 
town  1,  range  7  west  by  paying  me  |7,35  per  year  till  we 
get  clear  title  frnm  the  state  and  settle  the  differents. 
WitnesK  our  hands  this  80th  day  of  April,  1891.  C.  Cas- 
sens.  In  Presence  of  Edwin  J,  Murfin,"  "I  hereby  asKign, 
and  transfer  unto  OaRsen  Cassens  all  my  rights  title,  and 
interest  in  and  t**  the  went  part  of  the  N,  E.  J  of  the  K 
W.  },  .sec.  V\,  T.  1,  R.  7,  about  6  acres  west  side  the  M.  P. 
R,  R.  for  the  19  acres  east  side  the  M,  P.  B.  R.  in  S.  E. 
I  N.  W.  I,  sec.  10,  town  1,  range  seven  west  by  paying  Iiim 
f5.<i2  per  yt*ar  till  we  get  clear  title  from  the  state  and 
settle  the  differents.  Witness  our  hands  this  30th  day  of 
April,  18!n.  W.  A.  Myers,  C.  Cassens.  In  presence  of 
Edwin  J.  Mnrfin/^ 

No  point  is  made  on  an  error  in  description  or  on  the 
inconsistency  in  tlie  amount  of  interest  to  be  paid  an- 
Tiually. 

After  execution  of  the  instruments  copied,  each  party 
thereto  surrendered  to  the  other  p4:>ssession  of  the  ex- 
changed land.  Cassens  died  before  acquiring  title  to  the 
40-acre  tract  purtliased  by  him  from  the  state,  and  Ids 
school-land  contract  was  sold  to  defendant,  Johannes 
Persson,  with  notiee  of  Cassens'  agi'eeinent  with  Myers.  As 
Tassens'  sueces.ciorj  Perssim  paid  the  state  the  remainder  of 
the  purchasp  price  and  i>raeure<1  a  deed  to  the  entire  40- 
a<Te  tract.  Plaintiff  pleads  that  he  has  performed  on  his 
j»art  or  tendered  performance  of  all  of  the  terms  of  ttie  ex- 
change cantract,  and  that,  within  the  meaning  of  the  term 
"settle  the  difference,"  he  is  entitled  to  a  deed  for  the  19- 
acre  tract  east  of  the  railroad,  njioii  paying  for  15  acres  at 
the  api^ralsfHl  value  of  |8  an  acre  and  conveying  to  defend- 
ant  the  four  acre  tract  west  of  the  rtiilroad.  Defendant 
denied  any  obligation  to  make  the  excliange  on  a  basis  other 
than  full  value  at  the  time  of  making  transfers,  though  he 
aflmitted  that  after  prrM^uring  title  he  offered  to  execute  a 
deed  and  settle  the  difference  on  a  valuation  of  f40  an 


Vol.  94]  SEPTEMBER  TERM,  1913.  469 


Myers  y.  Persson. 


acre.  The  trial  court  decreed  specific  performance  and 
directed  the  parties  to  make  the  exchange  on  the  basis  of 
the  appraised  value  of  ^  an  acre.  Defendant  has  ap- 
pealed. 

That  defendant  bought  the  school-land  contract  with 
notice  of  the  exchange  agreement  is  fairly  established. 
Defendant  repeatedly  recognized  the  excliange  contract  by 
accepting  interest  according  to  its  terms.  There  is  some 
discussion  of  the  question  of  estoppel,  but  the  evidence 
is  clear  that  plaintifif  did  nothing  to  prevent  him  from 
demanding  performance. 

The  controlling  question  in  the  case  is  the  meaning  of 
the  term  "settle  the  difference,"  as  used  in  the  exchange 
contract.  The  trial  court  admitted  testimony  to  show 
that  the  parties  understood  that  settlement  should  be 
made  on  the  basis  of  the  appraised  value  of  f8  an  acre. 
Defendant  insists  that  there  is  no  competent  testimony 
of  that  nature;  that  recognized  rules  for  construing  con- 
tracts as  written  allow  him  full  value,  and  that  he  should 
not  be  required  to  perform  on  any  other  terms.  This  posi- 
tion is  obviously  untenable.  Without  reference  to  ex- 
traneous matters,  the  words  "settle  the  difference"  do  not 
disclose  definitely  what  was  in  the  minds  of  the  contract- 
ing parties.  It  is  elementary  that  ambiguity  in  a  written 
instrument  may  be  explained  by  oral  testimony  showing 
the  mutual  understanding  of  the  parties.  Proof  of  this 
nature  was  properly  admitted,  and  it  fairly  shows  that 
the  parties  intended  to  settle  the  difference  on  the  basis  of 
the  purchase  price  of  f 8  an  acre,  as  fixed  by  their  school- 
land  contracts  with  the  state.  They  apparently  adopte<] 
that  basis  in  agreeing  on  the  amount  of  interest  whicli 
plaintiff  should  pay  annually.  The  oral  testimony  is  con- 
sistent with  the  writings  and  justifies  the  decree  for  spe- 
cific performance. 

Affirmed. 
Reese,  C.  J.,  Letton  and  Fawcett,  JJ.,  not  sitting. 
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first  Tuesday  of  May,  and  first  Tuesday  in  November,  in 
each  and  every  year  during  the  said  term  to  the  said 
grantees,  their  heirs  and  assigns."  The  contract  was  en- 
tered into  in  1888,  and  was  to  run  25  years. 

Section  6  of  the  contract  provided :  "A  sufficient  tax, 
not  exceeding  seven  mills  on  the  dollar,  shall  be  levied 
and  collected  annually  upon  all  taxable  property  upon 
the  assessment  roll  of  said  city,  to  meet  the  payments 
under  this  ordinance,  when  and  as  they  shall  respectively 
mature  during  the  existence  of  any  contract  for  hydrant 
rentals,  and  shall  be  levied  and  kept  as  a  separate  fund 
known  as  the  'water  fund'  and  shall  be  irrevocably  and  ex- 
clusively devoted  tx)  the  payment  of  hydrant  rentals  under 
this  ordinance,  and  shall  not  be  otherwise  employed," 

On  April  1,  1904,  the  city  acquired  the  water  plant 
through  a  sale  by  the  master  in  chanceiy  in  a  suit  pending 
in  the  United  States  circuit  court  for  the  district  of  Ne- 
braska, and  since  that  time  has  controlled  and  operated 
the  same.  Upon  the  trial  of  this  case  it  was  stipulated  as 
follows : 

"It  is  admitted  that  each  and  every  year  during  the 
existence  of  the  water-works  company  and  while  it  main- 
tained and  operated  the  plant  and  until  the  sale  to  the 
city  of  Broken  Bow,  April  1st,  1904,  there  was  levied  an- 
nually by  the  proper  authorities  a  tax  of  seven  mills  on 
the  dollar  assessed  valuation,  such  levies  being  for  and 
designated  as  hydrant  rental,  the  same  being  levied  for 
the  purpose  of  paying  hydrant  rentals. 

"It  is  stipulated,  subject  to  such  objections  as  may  be 
interposed,  tliat  at  the  time  of  the  acquisiticm  of  the 
Broken  Bow  water-works  system  by  the  defendant,  the 
city  of  Broken  Bow,  there  was  on  hand  in  said  treasury  in 
hydrant  rental  fund  derived  from  the  seven-mill  levy 
which  had  been  levied  annually  theretofore  fl,566.59, 
which  fund  or  amount  was  retained  and  used  by  the  city; 
that  all  otlier  moneys  realized  from  the  seven-mill  levy, 
from  the  bejLifinning  of  the  operation  of  the  water- works 
l)lant  until  its  aci^iiKition  as  af.)resaid  by  the  defendant 
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ciiy,  had  been  collected  and  applied  in  satisfaction  of  the 
hydrant  rentals  due  under  the  franchise  contract  entered 
into  between  the  city  and  the  water-works  company," 

It  appears  from  the  above  stipulation  of  facts  that  the 
defendant  city,  at  the  time  it  acquired  the  water-works, 
had  in  its  possession  fl,566.59,  derived  from  the  seven- 
mill  levy  which  had  been  theretofore  annually  levied. 
There  is  ho  claim  that  this  money  has  ever  been  paid  over 
to  plaintiff.  Counsel  for  defendant  undertakes  to  justify 
the  city  in  holding  this  money  by  stating  that  "the  deed 
from  the  master  in  chancery  in  the  foreclosure  sale  under 
the  order  and  decree  of  the  court  conveyed  to  the  pur- 
chaser, not  only  the  plant  and  system,  but  also  'all  rights, 
interest,  title,  claim  and  demands  of  every  name  and  na- 
ture which  have  in  anywise  come  to  the  said  Broken  Bow 
Water- Works  Company,  or  in  anywise  arisen  under  a 
certain  ordinance  of  the  city  of  Broken  Bow,  passed  on 
the  23d  day  of  April,  1888,  and  all  debts,  dues,  rentals, 
claims  and  demands  of  every  name  and  nature  however, 
arising  against  the  said  city,  whether  such  have  hereto- 
fore accrued  and  are  now  existing,  or  may  at  any  time 
hereafter  accrue  to  said  company,'  The  conveyance  from 
the  purchaser  at  foreclosure  sale  to  the  city  contained 
likewise  the  same  provisions  as  hereinbefore  referred  to." 
To  our  minds  this  is  a  very  unsatisfactory  pretext  under 
which  to  claim  the  right  to  retain  over  $1,500  which  de- 
fendant admits  was  collected  under  the  seven-mill  levy,  and 
which  under  its  contract  with  the  water  company  it  agreed 
should  be  "levied  and  kept  as  a  separate  fund  known  as 
the  'water  fund'  and  shall  be  irrevocably  and  exclusively 
devoted  to  the  payment  of  hydrant  rentals  under  this 
ordinance,  and  shall  not  be  otherwise  employed."  Plain- 
tiff had,  with  the  full  knowledge  of  the  city,  become  the 
owner  of  the  three  judgments  long  prior  to  the  commence- 
ment of  the  foreclosure  proceedings  in  the  federal  court. 
He  thereby  became  entitled  to  receive  all  hydrant  rentals 
derived  froni  the  seven-mill  levy.  Such  rentals,  as  soon  as 
collected,  became  a  trust  fund  to  "be  irrevocably  and  ex- 
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first  Tuesday  of  May,  and  first  Tuesday  in  November,  in 
each  and  every  year  during  the  said  term  to  the  said 
grantees,  tlieir  heirs  and  assigns."  The  contract  was  en- 
tered into  in  1888,  and  was  to  run  25  years. 

Section  6  of  the  contract  provided :  "A  sufficient  tax, 
not  exceeding  seven  mills  on  the  dollar,  shall  be  levied 
and  collected  annually  upon  all  taxable  property  upon 
the  assessment  roll  of  said  city,  to  meet  the  payments 
under  this  ordinance,  when  and  as  they  shall  respectively 
mature  during  the  existence  of  any  contract  for  hydrant 
rentals,  and  shall  be  levied  and  kept  as  a  separate  fund 
known  as  the  'water  fund-  and  shall  be  irrevocably  and  ex- 
(•lusively  devoted  to  the  pj\yment  of  hydrant  rentals  under 
this  ordinance,  and  shall  not  be  otherwise  employed." 

On  April  1,  1904,  the  city  acquired  the  water  plant 
through  a  sale  by  the  master  in  chancery  in  a  suit  pending 
in  the  United  States  circuit  court  for  the  district  of  Ne- 
braska, and  since  that  time  has  controlled  and  operated 
the  same.  Upon  the  trial  of  this  case  it  was  stipulated  as 
follows : 

"It  is  admitted  that  each  and  every  year  during  the 
existence  of  the  water- works  company  and  while  it  main- 
tained and  operated  the  plant  and  until  the  sale  to  the 
city  of  l^roken  Bow,  April  1st,  1904,  there  was  levied  an- 
nually by  the  proper  authorities  a  tax  of  seven  mills  on 
the  dollar  assessed  valuation,  such  levies  being  for  and 
designate<l  as  hydrant  rental,  the  same  being  levied  for 
the  purpose  of  paying  hydrant  rentals. 

"It  is  stipulated,  subject  to  such  objections  as  may  be 
interix)sed,  that  at  the  time  of  the  acquisition  of  the 
Broken  Bow  water-works  system  by  the  defendant,  the 
city  of  Broken  Bow,  there  was  on  hand  in  said  treasury  in 
hydrant  reutnl  fund  derived  from  the  seven-mill  levy 
which  had  l)een  levied  annually  theretofore  |1,566.59, 
which  fund  or  amount  was  retained  and  used  by  the  city; 
that  all  other  moneys  realized  from  the  seven-mill  levy, 
from  the  bep^iniiing  of  tlie  operation  of  the  wntor-works 
plant  until  its  accpiiKiticm  as  af.)rosaid  by  the  defendant 
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city,  had  been  collected  and  applied  in  satisfaction  of  the 
hydrant  rentals  due  under  the  franchise  contract  entered 
into  between  the  city  and  the  water-works  company." 

It  appears  from  the  above  stipulation  of  facts  that  the 
defendant  city,  at  the  time  it  acquired  the  water-works, 
had  in  it«  possession  fl,566.59,  derived  from  the  seven- 
mill  levy  which  had  been  theretofore  annually  levied. 
There  is  ho  claim  that  this  money  has  ever  been  paid  over 
to  plaintiff.  Counsel  for  defendant  undertakes  to  justify 
the  city  in  holding  this  money  by  stating  that  "the  deed 
from  the  master  in  chancery  in  the  foreclosure  sale  under 
the  order  and  decree  of  the  court  conveyed  to  the  pur- 
chaser, not  only  the  plant  and  system,  but  also  'all  rights, 
interest,  title,  claim  and  demands  of  every  name  and  na- 
ture which  have  in  anywise  come  to  the  said  Broken  Bow 
Water-Works  Company,  or  in  anywise  arisen  under  a 
certain  ordinance  of  the  city  of  Broken  Bow,  passed  on 
the  23d  day  of  April,  1888,  and  all  debts,  dues,  rentals, 
claims  and  demands  of  every  name  and  nature  however, 
arising  against  the  said  city,  whether  such  have  hereto- 
fore accrued  and  are  now  existing,  or  may  at  any  time 
hereafter  accrue  to  said  company.'  The  conveyance  from 
the  purchaser  at  foreclosure  sale  to  the  city  contained 
likewise  the  same  provisions  as  hereinbefore  referred  to." 
To  our  minds  this  is  a  very  unsatisfactory  pretext  under 
which  to  claim  the  right  to  retain  over  $1,500  which  de- 
fendiuit  admits  was  collected  under  the  seven-mill  levy,  and 
which  under  its  contract  with  the  water  company  it  agreed 
should  be  "levied  and  kept  as  a  separate  fund  known  as 
the  %ater  fund'  and  shall  be  irrevocably  and  exclusively 
devoted  to  the  payment  of  hydrant  rentals  under  this 
ordinance,  and  shall  not  be  otherwise  employed."  Plain- 
tiff had,  with  the  full  knowledge  of  the  city,  become  the 
owner  of  the  three  judgments  long  prior  to  the  commence- 
ment of  the  foreclosure  proceedings  in  the  federal  court. 
He  thereby  became  entitled  to  receive  all  hydrant  rentals 
derived  frojii  the  seven-mill  levy.  Such  rentals,  as  soon  as 
collecttHl,  became  a  trust  fund  to  "be  irrevocably  and  ex- 
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clnsively  devoted  to  the  payment"  of  his  judgments.  The 
simple  fact  that  the  water  company  was  unable  to  meet 
its  obligations  and  its  projKjrty  was  sold  to  meet  the  same 
ought  not  to,  and  does  not,  prevent  plaintiff  from  now 
insisting  that  the  city  pay  over  to  him  moneys  which  the 
city  had  collected  under  the  law  and  under  its  contract 
with  the  water  company,  and  which,  the  moment  it  was 
collected,  became  a  trust  fund  for  the  specific  purpose, 
'irrevocably,"  of  paying  the  water  company,  or  its  as- 
signee, what  tlie  city  owed  for  hydrant  rentals.  When  it 
purchased  the  water- works  system  from  the  grantee  of  the 
receiver,  it  knew  that  it  had  this  money,  and  that  the 
money  constituted  a  trust  fund  to  be  applied  as  above  in- 
dicated; and  the  stipulatiim  quoted  from  the  receiver's 
deed  in  no  manner  relieves  it  from  its  liability  therefor. 

The  other  questiims  argued  in  the  briefs  and  at  the  bar 
are  important  (luestions,  wliich  we  now  think  we  made  a 
mistake  in  permitting  the  parties  to  press  upon  us  in  this 
action.  Tliey  are  que^stions  which  it  is  not  necessary,  nor 
proper,  tf>  decide  at  this  time.  This  action  is,  to  all  in- 
tents and  pur])oses,  one  to  revive  dormant  judgments,  and 
will  be  so  treated.  The  only  questions  we  are  called  upon 
to  decide  are  whether  the  judgments  are  void,  and,  if  not, 
whether  or  not  they  have  been  paid.  That  they  are  valid 
judgments  is  7'es  judicata;  that  they  have  not  been  paid 
is  conceded  by  tlie  stipulation  above  set  out.  Hence,  the 
judgments  ought  to  be  revived. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  enter  judg- 
ment of  revivor  of  the  three  judgments  in  controversy. 

Bevbbsbd. 
Eeese,  0.  J.,  not  sitting. 

Rose,  J.,  dissenting. 

Hamer,  J.,  concurring. 

This  action  is  Ijrcmght  upon  three  judgments  rendered 
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in  the  district  court  for  Custer  county  in  favor  of  the 
Broken  Bow  Water- Works  Company  and  against  tlie  city 
of  Broken  Bow,  in  the  years  1892,  1893,  and  1894.  These 
judgments  were  purchased  by  the  plaintiff,  who  is  the  ap- 
pellant. They  cover  the  alleged  difference  between  the 
price  at  wliich  the  water- works  company  was  to  supply 
the  city  of  Broken  Bow  with  water  under  a  franchise  con- 
tract witli  that  city  and  the  amount  raised  and  paid  out 
of  the  levy  of  an  annual  tax  of  seven  mills  on  the  dollar 
upon  the  tiixable  i)roperty  within  the  state.  The  three 
judgments  are  by  this  action  sought  to  be  revived.  It  is 
claimed  by  the  defendant  that  these  judgments  must  be 
deemed  to  be  paid  because  the  city  exhausted  its  taxing 
powers  for  the  payment  of  Iiydrant  rentals  wlien  it  levied 
a  seven-mill  tax.  To  the  defendant's  answer  tluit  the  three 
judgments  were  void,  the  plaintiff  replied  that  the  matter 
in  controver.^  is  res  judicata^  and  that  the  judgments  are 
valid  because  heretofore  declared  to  be  valid  in  a  suit 
between  the  same  parties  in  a  court  of  competent  juris- 
diction. Section  9  of  the  ordinance  provides  that  the 
franchise  and  license  granted  shall  remain  in  full  force 
and  effect  for  25  years;  that  the  said  city  of  Broken  Bow 
shall  take  30  hydrants  during  said  term  of  25  years  at 
the  rate  of  |85  per  annum  until  such  time  as  there  are  150 
water  consumers,  and  thereafter  that  the  rate  shall  be 
|75  per  annum  for  each  hydrant  up  to  50,  and  above  50 
that  the  price  paid  by  the  city  shall  be  |60  per  annum. 
There  was  a  specific  promise  to  pay  the  price  stipulated. 
It  is  the  contention  of  the  city  that,  notwithstanding  its 
promise  to  pay  the  stipulated  price  for  a  supply  of  w^ater 
to  be  furnished  through  these  hydrants,  yet  the  promise  is 
not  binding  because  of  the  further  agreement  to  levy  a 
tax.  As  the  writer  understands  the  oral  argument  of 
counsel  for  Broken  Bow,  it  seems  to  make  the  concession 
that  the  legislature  and  contractors  may  have  contem- 
plated that  the  seven-mill  levy  to  pay  for  the  use  of 
hydrants  might  be  entirely  inadequate  at  the  commence- 
ment of  the  term  at  the  contract  price  for  each  year,  yet 
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that  towns  frrnw  in  i>opulation  and  that  the  value  of  the 
taxable  [iroixTty  increases,  and  that  it  may  have  been 
considered  by  the  contracting  parties  that  within  the  full 
25-year  pericnl  or  terra  of  the  contract  the  value  of  the 
taxable  property  of  the  city  would  probably  increase  so 
that  the  levy  iiiiglit  aggregate  enough  to  pay  off  the  debt; 
but,  nevertlieless,  counsel  for  the  city  make  the  contention 
that  tlie  levies  made  and  applie<l  exhausted  the  ability  of 
the  city  to  i)ay,  and  therefoiv  paid  the  debt.  Every  in- 
telligent jHTson  knows  that  the  value  of  the  taxable  jwop- 
erty  in  a  fnmtier  town  multiplies  rapidly  if  the  town  is 
prosiK»rous.  If  the  full  amount  for  any  one  year  is  not 
raiscHl,  then  is  tliere  any  reason  why  the  remainder  of  the 
25  years  and  tlie  growth  of  the  city  during  that  time  and 
the  increase  of  its  taxable  property  may  not  be  consid- 
ercMl?  It  is  the  ccmtention  of  tlie  city  that,  because  the 
promise  to  ])ay  contained  a  condition  that  seven  mills  on 
the  dollar  sliould  be  annually  levied  upon  the  taxable 
property  to  meet  payments  under  the  ordinance,  there- 
fore the  city  was  not  bound  to  pay  anything  more  than 
the  tax  specified. 

In  the  ('iff/  of  Austin  v.  CahilK  99  Tex.  172,  88  S.  W. 
542,  the  city  had  issued  its  bonds  for  water  and  light,  and 
tlie  ordinance  ])r()vided  that  there  should  be  levied  and  col- 
le(*ted  for  the  year  1890,  and  for  each  year  thereafter,  a 
tax  to  pay  the  interest  and  provide  a  sinking  fund.  There 
was  a  limit  allowed  by  the  constitution  of  2^  per  cent,  on 
the  taxable  in'()i)erty  of  the  city  for  any  one  year.  It  was 
held  that  the  neglect  of  the  city  to  perform  its  contrac- 
tual obligations  did  not  enable  the  city  to  escape  that 
duty,  and  that  it  might  be  forced  to  i^erform  the  same  by 
mandamus. 

In  Kast  *Sff.  Louis  r.  Awi/,  120  U.  S.  600,  the  city  of  East 
St.  Louis  issued  its  bonds,  and  had  neglected  to  make  the 
levy  for  a  number  of  years,  when  the  plaintiflF  sued  to  com- 
pel payuK^nt.  It  was  obj(»cted  that  a  tax  could  not  be 
levied  in  any  one  y(»ar  sutficient  to  make  good  the  past 
defaults.     Chief  Justice  Waite  said:     "The  accumulation 
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of  the  debt  was  caused  by  their  own  neglect.  ♦  ♦  ♦  We 
see  no  reason  why  it  was  not  in  the  power  of  the  court  to 
order  a  single  levy  to  meet  the  entire  judgment." 

In  Coy  V,  City  Council  of  Lyons  City,  17  la.  1,  the  court 
said :  "The  object  of  the  suit  is  to  compel  payment,  and 
the  defense  only  shows  an  inability,  under  the  law,  to 
levy  sufficient  to  satisfy  it  in  one  year,  but  a  clear  ability 
to  do  it  in  subsequent  years.  The  court  ♦  ♦  ♦  will 
grant  complete  relief  by  providing  for  the  payment  of  the 
whole  debt." 

In  City  of  Cleveland  v.  United  States,  111  Fed.  341, 
where  there  was  a  limit  to  w^hich  the  city  could  tax,  and 
and  it  had  neglected  to  mak^  the  levy  in  former  years  as 
provided  by  the  contract,  the  court  held  that  there  was 
no  reason  why  the  relator  should  be  without  relief  simply 
because  it  was  beyond  the  power  of  the  city  to  levy  the 
whole  amount  in  any  one  year. 

Four  opinions  have  been  delivered  by  this  court  w^hich 
relate  to  this  case.  The  first  was  prepared  by  Commis- 
sioner Frank  Irvine,  who  describes  the  case  as  "an  ac- 
tion by  the  city  of  Broken  Bow,  with  which  joined  a 
citizen  and  taxpayer  (Taylor  Flick)  against  the  Broken 
Bow  Water- Works  Company  and  others  to  enjoin  the  de- 
fendants from  enforcing  three  certain  judgments  recov- 
ered by  the  water-works  company  against  the  city."  City 
of  Broken  Bow  v.  Broken  Bow  Water-Works  Co.,  57  Neb. 
548,  The  opinion  in  that  case  (which  we  will  call  the 
Taylor  Flick  case)  makes  the  subject  matter  of  this  par- 
ticular case  res  judicata.  After  this  comes  the  case  of 
State  V.  Royse,  3  Neb.  (Unof.)  262,  filed  July  1,  1902, 
three  years  after  the  Flick  case  w^as  decided.  There  w^as  a 
rehearing  in  the  Royse  case  November  18,  1903,  and  Com- 
missioner Oldham  prepared  a  second  opinion  3  Neb. 
(Unof.)  269.  Then  there  was  a  second  motion  for  re- 
hearing, and  Chief  Justice  Holcomr  wrote  an  opinion 
filed  February  4,  1904,  denying  the  motion.    71  Neb.  1. 

The  first  of  the  Oldham  opinions  in  the  Royse  case 
contains  this  statement   (p.  266) :    "A  judgment  against 
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a  city  or  county  is  but  an  audited  demand  against  such 
municipality  which  is  no  longer  open  to  contest."  The 
first  Oldham  opinion  holds  that  the  claim  is  audited; 
that  it  stands  against  the  city;  that  it  is  no  longer  open 
to  contest;  and  declares  that  it  will  not  issue  the  writ  of 
mandamus  to  compel  the  levy  of  a  tax,  because  there  is 
no  power  then  to  do  so,  meaning  at  that  particular  time, 
but  not  excluding  a  consideration  of  the  future.  It  does 
not  follow  that  the  full  limit  of  10  mills  on  the  dollar  will 
be  required  to  pay  the  current  expenses  of  the  city  for 
each  ensuing  year.  If  there  should  be  an  excess  raised 
by  the  levy  of  10  mills  above  tliat  required  to  pay  the 
general  expenses  of  the  city,  then  it  would  seem  that  such 
sum  might  be  applied.  In  the  second  Oldham  opinion  it 
is  said:  "We  are  asked  to  re-examine  and  depart  from 
the  doctrine  of  United  States  t?.  County  of  Macon,  99  U. 
S.  582,  591,  25  L.  ed.  331,  relied  upon  to  support  the  con- 
clusion reached  at  the  former  hearing,  because  the  fact« 
of  this  case  take  it  without  the  reason  of  the  rule  there 
established  and  bring  it  within  the  rule  laid  down  in 
United  States  v.  County  of  Clark,  96  U.  S.  211,  and,  also, 
in  Ft,  Madison  Water  Co.  v.  City  of  Ft,  Madison^  110 
Fed.  901.  •  •  •  The  special  taxes  provided  for  by 
the  statutes  construed  in  each  of  these  cases  were  hold  to 
be  an  additional  grant  of  power  to  provide  'a  particular 
fund  as  additional  security  for  the  payment  of  a  debt,' 
and  not  as  limitations  on  the  power  to  enter  into  the 
various  contracts.''  What  Oldham  said  is  not  reversed  or 
in  any  way  annulled  by  the  Holcjomb  opinion. 

In  United  States  v.  County  of  Macon,  99  U.  S.  582,  it 
was  said :  "The  judgment  has  the  effect  of  a  judicial  de- 
termination of  the  validity  of  his  demand  and  of  the 
amount  that  is  due,  but  it  gives  him  no  new  rights  in  re- 
spect to  the  means  of  payment."  In  that  case  a  man- 
damus was  refused,  but  it  was  not  determined  that  the 
money  due  might  not  some  time  be  collected. 

In^United  States  v.  County  of  CIark\  96  U.  S.  211,  it 
w^as  held:     "That  the  bonds  are  debts  of  the  county  as 
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fully  as  any  other  of  its  liabilities,  and  that  for  any  bal- 
ance remaining  due  on  account  of  principal  or  interest 
after  the  application  thereto  of  the  proceeds  of  such  tax 
the  holders  of  them  are  entitled  to  payment  out  of  the 
general  funds  of  the  county/'  In  the  body  of  the  opinion 
it  was  said:  "There  is  no  provision  in  the  act  that  the 
proceeds  of  the  special  tax  alone  shall  be  applied  to  the 
payment  of  the  bonds.  None  is  expressed,  and  none,  we 
think,  can  fairly  be  implied.  It  is  no  uncommon  thing  in 
legislation  to  provide  a  particular  fund  as  additional  se- 
curity for  the  payment  of  a  debt.  It  has  often  been  done 
by  the  states,  and  more  than  once  by  the  federal  govern- 
ment. The  act  of  congress  of  February  25,  1862  (12  Stat. 
346),  set  apart  the  coin  paid  for  duties  on  imported  goods 
as  a  special  fund  for  the  payment  of  interest  on  the  public 
debt  and  for  the  purchase  of  one  per  cent,  thereof  for  a 
sinking  fund;  yet  no  one  ever  thought  the  obligation  to 
pay  the  debt  is  limited  by  the  amount  of  the  duties  col- 
lected. Limitations  upon  a  special  fund  provided  to  aid 
in  the  po/yment  of  a  debt  are  in  no  sense  restrictions  of  the 
liahiUty  of  the  debtor,  ♦  ♦  ♦  And  it  is  not  to  be  in- 
ferred, from  a  provision  giving  the  creditor  the  benefit  of 
a  special  fund,  that  it  was  intended  to  place  him  in  a 
worse  position  than  that  he  would  have  occupied  had  no 
such  provision  been  made.  And  that,  too,  in  the  absence 
of  any  direction  that  he  must  look  exclusively  to  that 
fund.  Such  is  not  a  reasonable  construction  of  tlie  stat- 
ute. Such  is  not  a  fair  implication  of  its  purpose.  It  ac- 
cords neither  with  its  letter  nor  with  its  spirit." 

It  does  not  follow  that  ten  mills  on  the  dollar  would  be 
required  to  pay  the  general  expenses  of  the  city  every 
year.  Then,  if  there  should  be  an  excess  raised  by  the  levy 
of  ten  mills  above  that  required  to  pay  the  general  ex- 
I)enses  of  the  city,  it  would  be  proper  under  the  last 
Oldham  opinion  to  apply  that  sum.  In  the  Holcomb 
opinion  it  is  said :  "It  is  agreed  that  the  judgments  owned 
by  the  relator  represent  an  adjudication  of  the  liahiUty  of 
the  city  of  Broken  Bow,  for  sums  due  as  hydrant  rental 
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or  for  water  supi)ly  for  Are  protection  furnished  by  the 
water- works  company  to  the  city,  under  an  ordinance  en- 
acted for  that  and  other  purposes,  and  under  which  the 
water-works  company  is  operated."     It  should  be  remem- 
bered tlmt  this  court,  when  tliat  opinion  w^as  delivered, 
was  only  deciding  the  question  that  was  then  before  it, 
and  that  cpiestion  was  whether  at  that  time,  on  the  then 
present  valuations,  and  under  the  then  present  statute, 
and  witli  the  then  existing  conditions,  a  levy  of  the  tax 
could  be  comi>elled.    Suppose  the  general  expenses  to  run 
the  city  re(iuire  ten  mills  for  one  year,  but  suppose  that 
the  next  year  the  value  of  the  property  in  the  city  has  so 
increased  that  it  no  longer  requires  ten  mills  for  the  run- 
ing  exiK'nses  and  that  seven  mills  will  pay  them,  then 
then*  would  be  an  excess  of  three  mills  to  be  used  for  the 
payment  and  satisfaction  of  any  indebtedness  due  from 
the  city.     It  is  liardly  credible  that  the  city  intended  to 
deny  to  the  holder  of  the  contract  any  right  to  look  beyond 
the  slender  i)rovision  for  the  payment  of  interest  and  prin- 
cipal furnislicd  by  a  levy  of  only  seven  mills  on  the  dollar. 
What   could   have  been  the  purpose  of  contracting  the 
liability  if  it  was  not  to  be  paid?    Rut  it  was  adjudicated 
in  the  Taj/lor  Flick  case  and  stipulated  that  the  judgments 
were  owned  by  the  plaintiff  in  this  case,  and  that  they 
repr(\*^(»nt  an  adjudication  of  the  liability  of  the  city  of 
Broken  Bow  for  the  sums  due  as  hydrant  rentals.     The 
three  judgments  sued  on  being  rendered  in  1892,  1893,  and 
1894,  were  therefore  in  existence  long  before  the  fore- 
closure x)roceedings   in  the  United   States  circuit  court 
were  commenced,  and  these  judgments  were  the  property 
of  the  ])laintiflP  in  this  case  and  could  not  have  been  di- 
vested by  that  proc(»eding.    The  contention  of  the  city  that 
the  contract  originally  made  is  ultra  vires  was  disposed  of 
and  became  res  judicata  against  the  city  and  in  favor  of 
the  plaintiff  January  19,  1899,  by  the  Irvine  opinion  (57 
Neb.  548),  and  long  before  the  Holcomb  opinion  (71  Neb. 
1),  filed  Febniary  4,  1904.     The  Holcomb  opinion  could 
not  have  de(*ided  that  which  had  alreadv  been  determined 
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by  this  court  when  it  delivered  the  Irvine  opinion.  The 
district  court  in  the  Taylor  Flick  case,  in  which  the  Irvine 
opinion  was  delivered  (57  Neb.  548),  held  that  the  orig- 
inal judgments  were  "null  and  void"  and  "perpetually  en- 
joined" the  defendants  "from  collecting  or  attempting  to 
collect  said  judgments  or  any  part  thereof."  But  on  ap- 
peal this  court  held  the  cape  to  be  "wholly  without  merit,", 
and  reversed  the  judgment  of  the  district  court.  The 
identical  questions  here  sought  to  be  raised  were  then 
raised  and  determined  in  the  district  court  in  favor  of  the 
city  and  the  taxpjiyer,  Taylor  Flick,  and  on  appeal  this 
court  reversed  the  judgment  as  announced  in  the  Irvine 
opinion. 

In  United  States  v.  County  of  Clark,  supra,  a  county 
had  subscribed  for  stock  of  a  railroad  corporation,  and 
had  issued  bonds  in  payment  thereof,  pursuant  to  a  law 
which  authorized  a  levy  of  a  special  tax  to  pay  them  "not 
to  exceed  one-twentieth  of  one  per  cent,  upon  the  as- 
sessed value  of  taxable  property  for  each  year."  Among 
other  conditions,  it  w^as  urged  by  the  defense  that  the  re- 
lator was  not  entitled  to  a  warrant  payable  out  of  the  or- 
dinary revenues  of  the  county.  The  United  States  su- 
preme court  said :  "The  question  presented  by  the  record 
is,  whether  the  relator  is  entitled  to  payment  of  his  judg- 
ment out  of  the  general  funds  of  the  county,  so  far  as  the 
special  tax  of  one-twentieth  of  on«»  per  cent,  is  insufficient 
to  pay  it."  An  examination  of  the  decision  in  United 
States  V.  County  of  Clark,  supra,  shows  that  it  was  held 
that  the  bonds  were  the  debts  of  the  county  as  fully  as 
any  other  of  the  county's  liahilitics,  and  that  for  any 
balance  remaining  due  on  account  of  principal  or  interest 
after  the  application  of  the  proceeds  of  the  tax,  being  not 
to  exceed  one-twentieth  of  one  per  cent,  upon  the  assessed 
value  of  the  taxable  property  for  each  year,  the  holders 
would  be  entitled  to  payment  out  of  the  general  fund  of 
the  county.  This  view  is  clearly  and  ably  expressed  by 
Justice  Strong  in  Macon  County  v.  Huidckoper,  33  L.  ed. 
(U.  S.)  914  (134  U.  S.  332).  The  first  point  in  the  syl- 
34 
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labus  in  that  case  reads :  "Under  the  Missouri  law  author- 
izing a  county  to  subscribe  to  stock  of  the  Missouri  & 
Mississippi  Railroad  Company,  and  issue  bonds  therefor, 
and  levy  a  tax  of  one-twentieth  of  one  per  cent,  to  pay 
same,  after  applying  said  tax  to  the  payment  of  a  judg- 
ment on  interest  coupons  of  said  bonds,  the  balance  due 
on  such  judgment  is  a  liability  of  the  county  to  be  i)aid 
out  of  it«  general  funds."  The  second  point  in  the  sylla- 
biis  reads:  "The  statutes  of  the  state  having  authorized 
the  county  to  levy  another  tax  of  one-half  of  one  per  cent, 
for  county  purposes,  the  owner  of  tlie  judgment  may  by 
mandamus  compM  the  county  to  levy  the  full  amount  of 
said  last-named  tax,  and  apply  it  to  the  payment  of  the 
said  balance  due  on  said  judgment  pro  rata  with  other 
demands  against  the  county."  If  we  apply  the  doctrine 
laid  down  in  the  last  case  above  cited  to  the  instant  case,  it 
will  be  seen  that  the  city  is  liable  for  the  full  amount 
which  it  promised  to  pay,  and  that  it  has  not  satisfied  the 
debt  by  levying  and  collecting  a  seven-mill  tax  and  ap- 
plying the  same  on  the  debt,  and  that,  if  there  is  a  sur- 
plus at  any  time  beyond  the  ten  per  cent,  for  current  ex- 
penses, it  can  be  applied  on  the  debt,  and,  if  there  is  a 
failure  to  levj'  the  ten  per  cent,  allowed  under  tlie  law, 
then  that  the  city  can  be  compelled  to  make  such  levy,  and- 
that  the  surplus  will  be  available  to  apply  on  the  debt. 

I'^nder  the  oral  stipulation  and  by  reason  of  the  judg- 
ment rendered  in  the  Taylor  Flick  case  (57  Neb.  548)  the 
validity  of  the  judgments  was  determined.  Of  this  Taylor 
Flicli  case  Commissioner  Irvine,  in  delivering  the  opin- 
ion of  this  court,  says:  "The  i>etitif)n  did  not  state  a 
cause  of  action."  He  then  sets  out  the  contents  of  the 
petition,  being  the  ordinance  in  full,  the  alleged  levy  of 
seven  mills  tax  each  year,  and  the  statement  that  the 
judgments,  with  accrued  interest,  amounted  to  f 8,685.78, 
all  of  which  the  plaintiffs  then  averred  to  be  in  excess  of 
the  limit  stipulated  by  said  ordinance,  and  also  in  excess 
of  the  amount  that  said  city  could  lawfully  contract  to 
pay  for  water  service.     The  question  was  then  discussed 
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in  the  opinion  that  the 'contention  of  the  city  and  Taylor 
Flick  was  that  the  city  could  not  law  fully  contract  to  pay 
inore  than  seven  mills  on  the  dollar  e^ich  year.  If  that 
question  was  fairly  submitted  before  the  district  court 
and  was  determined  by  it,  and  an  appeal  was  taken  to  this 
court  from  the  judgment  of  the  district  court  and  a  new 
judgment  announced,  then  that  ought  to  forever  settle 
it.  The  view  of  the  district  court  is  shown  by  the  judg- 
ment rendered  for  the  city,  and  the  view  of  this  court  is 
shown  by  the  fact  that  this  court  on  appeal  dismissed  the 
action,  and  so  decided  against  the  city.  The  Irvine  opin- 
ion says  that  the  sum  realized  by  the  levy  of  seven  mills 
on  the  dollar  proved  insufficient  to  pay  the  company  the 
stipulated  rate  per  hydrant,  and  that  by  the  year  1892 
the  deficit  amounted  to  over  $4,000,  and  that  tlie  city 
answered  confessing  its  liability,  and  that  judgment  was 
entered  against  it,  and  that  in  1893  and  1894,  other  de- 
ficiencies having  arisen,  judgments  were  again  taken. 
The  petition  alleged  that  the  said  sum  of  |8,685.78  was  in 
excess  of  the  limit  stipulated  in  the  ordinance,  and  in  ex- 
cess of  the  amount  that  the  city  could  lawfully  contract  to 
pay,  and  this  contention  was  determined  ag  :iust  the  city 
of  Broken  Bow  and  against  Taylor  Flick  by  this  court. 
The  Irvine  opinion  says:  "It  is  the  first  tiftie  we  have 
heard  that  one  conceiving  money  to  be  justly  due  him  is 
guilty  of  fraud  or  any  other  sin  in  seeking  payment,  or 
in  threatening  to  resort  to  the  remedy  afforded  by  law 
for  that  purpose.  There  is  no  allegation  that  any  facts 
were  misrepresented,  or  that  the  company  did  other  than 
to  threaten  suit  to  recover  a  demand  it  deemed  just.'' 
This  court  determined  that  the  injunction  granted  by  the 
district  court  should  not  have  been  granted,  that  "tlie  case 
is  wholly  without  merit,"  and  reversed  the  judgment  of 
the  district  court.  That  judgment  of  this  court  still 
stands.  This  court  is  not  at  liberty  to  decide  upon  the 
present  record  concerning  the  merits  of  the  controversy 
because  of  the  fact  that  the  former  attack  upon  their 
validity  and  enforceability  was  decided  adversely  to  the 
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city  by  this  court,  and  the  city  by  the  judgment  rendered 
at  tliat  time  is  forever  barred.  If  the  validity  of  1!  three 
judgments  sued  on  has  become  res  judicata^  it  is  idle  to 
make  any  in(iuiry  concerning  the  inherent  validity  or  in- 
validity of  the  contract  which  went  into  these  judgments; 
for,  if  the  judgments  have  been  declared  valid  by  the  ac- 
tion of  this  court,  then  the  parties  and  the  court  are  bound 
by  the  prior  adjudication. 

This  action  is  to  be  regarded  as  one  upon  domestic  judg- 
ments, or  as  an  action  to  revive  dormant  judgments 
Snell  V,  Rue,  72  Neb.  571.  The  plaintiff  owns  these  judg- 
ments; tliey  have  not  been  paid;  on  their  face  they  are 
dormant.    They  ought  to  be  revived. 

It  is  the  ojunion  of  the  writer  that,  where  a  case  is  tried 
in  the  district  court  upon  pleadings  which  necessarily 
require  a  consideration  of  the  issues  and  facts  in  dispute 
between  the  parties,  and  such  issues  and  facts  are  de- 
termined by  such  court  in  favor  of  the  plaintiff  and  its 
judgment  is  rendered  concerning  them  in  favor  of  the 
plaintiff,  and  thereafter  on  appeal  the  case  is  considered 
by  tliis  court,  and  the  judgment  of  the  district  court  is 
reversed  and  this  court  renders  its  judgment  against  the 
plaintiff  and  in  favor  of  the  defendant,  a  subsequent  ex- 
amination of  the  same  issues  and  facts  in  a  new  case  in 
the  district  (*()urt  between  the  same  parties  will  be  con- 
sidered barred,  and  tlie  subject  matter  of  the  inquiry  and 
the  condition  of  the  parties  relating  thereto  will  be  re- 
garded as  res  jiulicata. 

Sei>gwick,  J.,  dissenting. 

The  majority  opinion  refuses  to  determine  the  principal 
questions  lu'esented  in  the  case,  but  leaves  tliem  "to  be 
(Mmsidered,  should  they  ever  subsequently  arise,  in  an 
action  under  issues  properly  framed  and  which  squarely 
present  such  questions."  Thus,  the  door  is  opened  and 
further  litigation  invited.  It  seems  to  me  that  the  issues 
are  "properly  framed"  and  that  the  matters  thus,  evaded 
are  "squarely"  presented.    This  is  an  action  at  law  upon 
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domestic  judgments,  and  tbe  prayer  of  the  petition  is,  for 
a  money  judgment  "of  $6,482.38,  together  with  interest 
as  aforesaid,  and  costs  of  suit."  There  was  no  application 
to  revive  dormant  judgments,  and  no  conditional  order  of 
revivor.  The  answer  is  essentially  an  equitable  defense. 
It  sets  up  in  detail  all  of  the  facts  relied  upon  to  defeat 
the  collection  of  the  judgments  sued  upon,  with  a  prayer 
that  the  plaintiff  be  "enjoined  from  prosecuting  his  said 
action  further,  and  from  collecting  or  attempting  to  col- 
lect said  judgments  and  each  of  them  and  the  amounts 
alleged  to  be  due  (on)  them,  and  that  said  judgments  and 
each  of  them  may  be  declared  null  and  void  and  of  no 
force  and  effect,  and  that  it  may  be  found  and  decreed 
that  the  defendant,  the  city  of  Broken  Bow,  is  not  liable 
to  the  plaintiff  for  said  sums  or  for  any  sum  whatsoever," 
and  concludes  with  a  pray^  for  general  equitable  relief. 
To  this  answer  the  plaintiff  filed  a  reply.  The  reply  con- 
sists of  24  sheets  of  closely  typewritten  matter,  setting 
out  all  of  the  facts  involved  in  the  litigation  and  all  of  the 
equities  of  the  parties.  The  case  is,  therefore,  a  general 
action  in  equity  to  determine  and  adjust  the  rights  of  the 
parties  growing  out  of  these  complicated  transactions,  and 
the  whole  matter  should  be  disposed  of  and  the  litigation 
ended. 

I  ami  not  aware  of  any  other  form  of  action  that  this 
plaintiff  could  bring  that  would  more  properly  or  fairly 
present  the  questions  that  these  parties  have  tried  to 
present.  If  there  can,  under  our  practice,  be  an  action 
more  "properly  framed"  which  would  more  "squarely 
present  such  questions,"  the  majority  opinion  does  not 
indicate  what  that  action  would  be. 

By  the  second  paragraph  of  the  syllabus  it  is  declared 
that  in  an  action  uprm  domestic  judgments  the  creditor 
may  have  both  a  new  judgment  and  a  revivor  of  the  old, 
and  yet  in  this  case  he  is  allowed  only  a  revivor  of  the 
old  judgments  without  regard  to  equitable  defenses. 

In  statutory  proceedings  to  revive  a  judgment,  if  it  is 
conceded  that  the  judgment  was  originally  valid,  the  only 
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remaiiiin$r  quostioii  is  whether  since  its  rendition  it  has 
Ihhmi  siUisliiMl.  If,  hei^anse  of  things  that  have  been  done 
or  have  oirum»d  since  the  judgment  was  rendered,  there 
is  no  longer  any  legal  liability  thereon,  the  judgment  is 
satisfied  and  cannot  be  revived.  If  this  was  strictly  the 
»?tatutory  jn'occeding  to  revive  these  judgments,  the  practice 
a  huiidnsl  years  ago  might  have  been  to  formally  revive 
the  judgiiu»nts  and  remit  the  i>artie8  to  further  litigation. 
Tnder  the  old  practice  in  such  cases,  the  defendant  might 
bring  his  action  on  the  equity  side  of  the  court  ajid  enjoin 
further  proceedings  at  law  to  revive  the  judgment  until  the 
Hjuities  arising  thenH>n  after  the  judgment  was  rendered 
could  be  a<ljuste<l  betwcH^n  the  parties.  It  has  always 
lK»en  considered  idle  to  revive  judgments  upon  which  the 
law  will  not  allow  anything  to  be  collected.  Our  code 
provides  that  a  defendant  may  allege  any  defense  that 
he  has,  whctlier  legal  or  equitable,  or  both.  It  seems  very 
h'trange,  when  an  action  is  brtmght  on  a  judgjnr^nt  for  the 
sole  purpose  of  determining  how  much  there  is  due  thereon, 
and  equities  are  alleged  in  defense  showing  that  a  less 
amount  is  really  due  tlian  the  fac^e  of  the  judgment  siied 
uiK>n,  to  evade  the  issues  so  ]>resented  and  tried  in  the 
lower  court,  and  change  the  action  into  the  statutory  pro* 
ceeding  to  i-evive,  and  so  avoid  passing  upon  the  issnes 
properly  presented.  Time  was  when  such  practice  was 
indulged  in  by  some  technical  cimrts,  but  I  supposed  that 
time  was  l<mg  i)ast,  especially  in  this  state.  These  issnes 
cannot  be  satisfactorily  tried  in  an  action  of  mandamus 
to  compel  a  levy  to  pay  these  judgments,  unless  the  de- 
fendant is  allowed  to  present  the  same  equitable  defenses 
that  are  ])resented  here.  Long  after  the  courts  had  aban- 
doned the  old  practice  of  refusing  to  consider  equitable 
defenses  in  actions  at  law  upcm  judgments,  they  still  re- 
fused e(]uitable  defenses  in  actions  of  mandamus.  To  be 
consistent  with  the  decision  in  this  case,  the  majority  must 
therefore  refuse  all  equitable  defenses  if  another  action  of 
that  nature  should  be  brought.  It  s(*ems,  therefore,  im- 
possible to  foretell  when  and  where  the  litigation  is  to  end. 
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I  think  the  whole  matter  should  be  disjiosed  of  now  in 
this  equitable  proceeding  where  all  of  the  matters  in  dis- 
pute are  presented. 

The  concurring  opinion  attempts  to  discuss  the  merits 
of  the  case,  but  that  discussion  is  unsatisfactory  to  my 
mind,  and,  of  course,  is  useless  jn  view  of  the  decision  of 
the  majority  of  the  court. 

Lbtton,  J. 

I  concur  in  the  opinion  of  Judge  Fawcett  reviving  the 
judgment  so  as  to  permit  them  to  be  used  to  reach  the 
money  in  the  hands  of  the  city  arising  from  the  seven-mill 
levy,  if  the  same  is  properly  liable  to  be  so  applied,  but 
express  no  opinion  as  to  that  issue. 

I  think  Judge  Srdgwick  is  right  in  his  dissenting  opin- 
ion as  to  the  desirability  of  ending  the  litigation,  and  be- 
lieve that  no  recovery  can  be  had  in  excess  of  the  annual 
seven-mill  levy. 


John  A.  Randall,  Receiver,  appellee,  v.  W.  H.  Mc- 
Clain ET  AL.,  appellants. 
Filed  Octobeb  17,1913.    No.  17,174. 

Insurance:  Mutual  Companies:  Insolvency:  Proceedings  Against 
Members.  Record  examined,  and  held  that  the  case  at  bar  Is 
ruled  by  McCall  v.  Bowen,  91  Neb.  241. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed. 

Stewiirt,  Williams  d  Brmrn,  Shepherd  &  Ripley,  Bah 
drige,  Dc  Bord  d-  Fradenhnrg,  J.  (7.  Dort,  A.  D.  McCand- 
less,  F.  W.  Scott,  L.  E.  Roach,  Brown  d  V enrich  and  B, 
F.  Hastings,  for  appellants. 

Burkett,  Wilson  d  Brown  and  E.  J.  Clements,  contra. 

Fawcett,  J. 

Tlie  Nel)raska  Mercantile  ifutunl  Insurance  Company 
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was  organized  under  the  laws  of  1897,  cli.  45,  and  was  dtj- 
ing  business,  at  the  time  of  its  insolvency,  under  such 
statute,  as  amended  by  chapter  48,  laws  1903.  In  Janu- 
ary, 1908,  the  company  was  adjudged  insolvent,  and  plain- 
tiff appointed  receiver.  October  27,  1909,  plaintiff,  as  re- 
ceiver, by  direction  of  the. court,  filed  his  amended  petition 
against  defendant  McClain  and  some  800  other  defend- 
ants, residents  of  70  different  counties  of  the  state.  The 
action  is  based  upon  an  assessment  declared  by  the  dis- 
trict court  against  the  defendants  upon  their  several  con- 
tracts or  certificates  of  mem1)ership,  or  policies  as  they 
are  sometimes  called,  in  the  company.  The  suit  is  a 
suit  in  equity  brought  in  the  district  court  for  Lancaster 
county,  in  which  county  some  of  the  defendants  resided. 
Service  was  had  upon  them,  and  a  summons  issued  to  each 
of  the  counties  in  the  state  where  other  defendants  re- 
sided, wliere  such  defendants  were  duly  served  by  the 
sheriffs  of  tlieir  resi)ective  counties.  Some  of  the  mem- 
bers of  the  company  paid  their  assessments  and  are  not 
included  in  the  suit.  Some,  who  were  included,  made 
default,  and  judgments  by  default  were  entered  against 
tliem.  Tlie  appealing  defendants  appeared  specially  and 
objected  to  the  jurisdiction  of  the  court  over  their  persons, 
for  the  reason  that  they  are  residents  of  counties  other 
than  Lancaster ;  were  served  with  summons  in  the  counties 
of  their  resi^ective  residences  by  the  respective  sheriffs 
thereof;  that  they  are  not  jointly  liable  with  any  defend- 
ant of  Lancaster  county  upon  the  causes  of  action  set  forth 
in  the  petition,  and  that  no  summons  had  been  served 
upon  them  as  required  by  law.  Their  special  appearances 
being  overruled,  they  then  separately  demurred  upon  the 
grounds:  (1)  That  the  court  had  no  jurisdiction  of  the 
persons  of  defendants;  (2)  defect  of  p.irtie8  defendant; 
(3)  several  causes  of  action  improperly  joined;  and  (4) 
that  the  petition  does  not  state  a  cause  of  action.  Their 
demurrers  being  overruled,  they  answered,  some  sepa- 
rately, and  some  joining  with  others  of  their  county.  In 
their  answers  they  preserve  the  objections  made  in  their 
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special  appearances,  and  add  that  the  action  was  one  for 
the  recovery  of  money  only  and  the  summons  served  con- 
tained no  indorsement  of  amount  for  which  judgment 
would  be  taken  in  case  of  default;  that  the  respective 
claims  against  the  defendants  were  several,  and  not  joint; 
that  they  could  not  be  brought  from  the  counties  of  their 
residences  into  Lancaster  county  to  defend;  that  at  the 
time  of  the  alleged  assessment  there  was  nothing  due 
Crom  the  defendants  to  the  receiver;  that  no  proper  or 
legal  assessment  was  made;  that  the  contracts  of  insur- 
auce  limited  the  liability  of  defendants  to  the  amount  of 
premium  stated  in  the  policy;  that  defendants  are  not 
members  of  the  insurance  company  in  tlie  sense  that  they 
can  be  assessed  for  the  liabilities  of  the  company;  that 
there  is  no  multiplicity  of  suits;  and  that  defendants  were 
entitled  to  trial  in  the  counties  of  their  residences,  and  to 
a  jury.  The  reply  to  each  answer  was  a  general  denial. 
The  decree  was  in  favor  of  plaintiff  upon  every  issue,  and 
a  large  number  of  the  defendants  have  appealed. 

We  deem  it  unnecessary  to  consider  the  various  as- 
signments in  detail.  Counsel  for  defendants  rely  largely 
upon  BurJx'e  v.  SclieeVy  89  Neb.  80;  while  counsel  for  plain- 
tiff pin  their  faith  to  McCall  v.  Bowen,  91  Neb.  241.  We 
think  this  case  is  ruled  by  McCall  v.  Boroen,  supra.  In 
Burke  v.  Scheery  supra^  the  case  was  submitted  upon  a 
general  demurrer  to  the  petition.  That  case  involved  a 
construction  of  the  statute  relating  to  mutual  hail  insur- 
ance societies,  the  provisions  of  which  are  materially 
different  from  tlie  provisions  of  the  law  under  which  the 
insurance  company  of  which  plaintiff  is  receiver  was  or- 
ganized. In  Burke  v.  Scheer  but  two  questions  were  in 
fact  determined,  viz.,  that  the  legislature,  by  the  act  gov- 
erning mutual  hail  insurance  societies,  prescribed  both 
the  maximum  of  a  member's  liability  and  the  form  of  ac- 
tion by  which  payment  of  that  liability  could  be  enforced. 
The  petition  in  that  case  did  not  show  that  any  by-laws 
had  ever  been  adopted,  and  it  was  argued  by  plaintiff  that 
because  the  liability  of  the  niembers  had  not  been  limited 
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by  the  by-laws  their  luihility  was  unlimited  and  that  each 
member  or  policy-holder  was  perwmally  liable  for  all  of 
the  debts  of  the  company.  We  held,  and  quoted  the 
statute  to  show,  that  no  member  could  be  required  to  pay 
more  than  the  amount  of  his  obligation.  We  also  held 
that  under  section  124  (Comp.  8t  1909,  ch.  43)  of  the 
act  under  whicli  the  society  was  operating,  which  provided 
that  "suits  at  law  may  be  brought  against  any  member  of 
siich  company,"  etc.,  there  was  no  authority  for  the  re« 
ceiver  to  ])r(M-ped  in  e<iuity;  that,  the  legislature  having 
prescribed  bf)tli  the  maximum  of  a  member's  liability  and 
the  form  of  action  by  which  the  payment  of  that  liability 
may  be  enforced,  "we  di)  not  think  the  fact  that  the  com- 
pany has  become  insolvent  can  in  any  manner  enlarge 
such  liability  or  change  the  form  of  action  which  may  be 
resorted  to  for  its  enforcement."  That  was  all  we  decided 
or  intended  to  de<'ide  in  that  case.  The  discussion  in  the 
opinicm  is  predicated  uiwrn  the  statute  we  were  then  con- 
sidering, wliidi,  as  we  will  show,  is  quite  different  from 
the  statute  governing  mercantile  insurance  companies. 
The  statute  under  consideration  here  (laws  1897,  ch.  45) 
provides:  "Secticm  3.  All  persons  who  effect  insurance 
in  any  c()nii)aiiy  organized  under  the  provisions  of  this 
act  shall  tlieroby  become  members  of  such  company  and 
continue  to  be  during  the  period  their  insurance  is  in 
force,  and  no  longer."  Section  9  provides:  "If  any  mem- 
ber of  such  company  for  the  space  of  thirty  days  after 
written  or  printed  nt)tice  of  assessment  has  been  mailed 
to  him  or  her,  posti^aid  and  directed  to  the  post  oflSce  as 
stated  in  the  npplication  for  insurance,  shall  neglect  or 
refuse  to  pay  the  sum  assess€»d,  such  company  may  sue 
for  and  recover  such  amount  and  cost."  There  is  no  such 
provision  as  section  3  in  the  law  under  consideration  in 
Burle  V.  l^chccr,  and  the  section  as  to  the  bringing  of  suit 
expressly  provides :   "Suits  at  law  may  be  brought,"  etc. 

Tn  MnCall  r.  Boircn,  supra,  the  company  was  organized 
under  the  statute  authorizing  the  organization  of  hog- 
raisers  mutual  insurance  companies.     The  provisions  of 
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that  act  are  set  out  by  Mr.  Justice  Lbtton  on  page  245  of 
the  opinion,  and  we  held :  "The  liabilities  of  a  member  of 
a  company  organized  under  this  act  are  fully  as  great  as 
those  of  a  stockholder  in  an  ordinary  stock  corporation. 
It  is  immaterial  whether  the  members  of  this  body  cor- 
porate be  designated  as  members  or  stockholders,  because 
during  the  term  that  their  policy  of  insurance  covers  they 
are  as  essentially  members  of  the  corporate  body  as  own- 
ers of  stock  in  a  stQck  corporation  are  of  such  a  corpora- 
tion." We  reaffirm  what  is  there  said.  The  statute  under 
consideration  here  being  practically  identical  with  the 
one  under  consideration  in  McCall  v.  Boiren,  this  case 
must  be  ruled  by  that.  Having  reached  this  conclusion, 
defendants'  assignments  of  error  must  all  fail. 

Affirmed. 

Sedgwick,  J.,  dissenting. 

I  am  not  satisfied  with  the  opinion  in  this  case,  because 
it  seems  to  me  that  tlie  three  decisions,  Burke  i\  Schcer, 
89  Neb.  80,  McCall  r.  Boicen,  91  Neb.  241',  and  the  opinion 
herein  are  inconsistent  with  each  other  and  leave  the  law 
very  much  in  doubt. 

It  is  said  in  the  majority  opinion  that  this  case  is 
ruled  by  McCall  v,  Bowen,  and  this  is  stated  in  the  sylla- 
bus as  the  point  of  law  decided.  One  reason  is  stated  as 
determining  that  this  case  involves  tlie  same  question  as 
that  decided  in  McCall  v.  Boirca,  and  two  are  stated  as 
determining  that  it  does  not  involve  the  question  ux)on 
which  Burke  v.  Scheer  depends.  None  of  these  reasons,  as 
it  seems  to  me,  can  be  applied  at  all.  The  first  is  that  the 
statute  governing  this  case  provides:  "All  persons  who 
effect  insurance  in  any  company  organized  under  the  pro- 
visions of  this  act  shall  thereby  become  members  of  sucli 
company  and  continue  to  be  during  the  period  tlieir  in- 
surance is  in  force,  and  no  longer."  Laws  1897,  ch.  45. 
sec.  3.  A  similar  provision  was  held  in  McCall  v.  Bo  wen 
to   constitute   the   policy-holdei*s,    as   "members"    of   the 
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company,  liable  jointly  and  sevei-ally  for  all  of  the  liabili- 
ties of  the  company.  This  was  in  McCall  v.  Boioen  made 
the  test  by  which  to  distinguish  that  case  from  Burke  v. 
Schecr.  If  a  member  must  contribute  an  indefinite  amount, 
his  proportionate  share  of  all  the  liabilities  of  the  com- 
pany, a  court  of  equity  alone  can,  upon  an  examination 
of  the  wliole  case,  ascertain  the*  amount  of  liabilities  of 
tlie  company  and  fix  the  proportionate  share  of  each  mem- 
ber. In  such  case  there  is  a  joint  liability  and  the  action 
may  be  in  (equity,  making  all  members  of  the  company 
parties  and  adjusting  the  equities  between  them.  This  is 
the  point  dociih^d  in  McOall  t\  Botocti.  ^Vhen  the  liability 
of  the  i)olicy-hol(ler  is  limited  and  fixed  by  the  law  or  the 
contract,  it  is  lield  in  Burke  t\  Scheer  the  amount  of  the 
liabilities  of  the  company  and  the  liabilities  of  the  policy- 
holders are  alike  immaterial  to  him.  He  has  a  fixed 
amount  to  pay,  and  no  more  under  any  conditions  of  the 
business.  There  are,  therefore,  it  is  there  held,  no  equities 
betAveen  policy-holders  and  no  joint  liability  or  interest. 
Section  3  of  the  act  above  quoted  might  by  itself  be  con- 
sidered to  make  policy-holders  jointly  liable  for  all  debts 
of  the  comi)any,  as  the  similar  provision  was  considered 
in  McCall  r.  Boircn^  if  it  were  not  otherwise  especially 
provided  in  the  act  we  are  now  construing.  The  amend- 
ment of  the  act  in  11)03  was  for  two  purposes.  It  amends 
two  sections.  By  s<>ction  fiOA",  ch.  43,  Comp.  St.  1901, 
which  was  tlie  tenth  section  of  the  original  act,  the  com- 
pany was  not  allowed  to  do  business  outside  of  the  state, 
and  could  not  do  business  in  both  cities  and  villages.  That 
section  was  amended  so  as  to  allow  the  company  to  do 
business  in  both  cities  and  villages  in  the  United  States. 
Section  60f/,  ch.  43,  Comp.  St.  1901,  which  was  section  16 
of  the  original  act,  provided:  "No  member,  his  or  her 
heirs,  executors,  administrators  or  assigns,  can  avoid  lia- 
bility to  such  comi)any  for  unpaid  claims  of  the  company 
accruing  while  a  member.^'  By  the  amendment  of  this 
section  in  1003  Claws  1003,  ch.  48)  it  was  providckl  that 
the  company  may  in  its  by-laws  limit  the  liability  of  its 
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I)olicy-holders  for  premiulns  or  assessments  to  such  sums 
as  may  be  agreed  upon,  and  that  it  must  make  such  limit 
of  liability  on  all  its  i>olicy-holders  before  going  out  of 
the  state  to  do  business.  Pursuant  to  that  requirement 
the  company  did  make  a  by-law  limiting  the  liability  of 
its  policy-holders  to  a  specific  sum,  and  the  policy  issued 
to  the  defendants  si)ecifically  limited  the  liability  of  each 
defendant  to  a  specified  amount.  This  appeal's  to  bring  the 
case  at  bar  entirely  within  the  decision  in  Burke  v.  ScheeVj 
and  thi»  case  cannot  be  decided  as  in  the  majority  opinion 
Tiithout  overruling  that  case.  The  reasrms  stated  in  the 
majority  opinion  for  holding  that  Burke  v.  Scheer  does 
not  control  in  this  case  are  that  the  legislature  prescribed 
"the  maximum  of  a  member's  liability  and  tlie  form  of 
action  by  which  payment  of  that  liability  could  be  en- 
forced." The  statute  plainly  does  both  of  these  things  in 
the  case  at  bar.  I  have  quoted  above  the  statute  in  this 
case  prescribing  "the  maximum  of  a  member's  liability," 
and  the  statute  also  provides  that,  if  any  member  shall 
fail  to  pay  the  assessment  "as  stated  in  the  application 
for  insurance,"  such  company  may  sue  for  and  recover  such 
amount  and  costs.  Comp.  St.  1901,  ch.  43,  sec.  69;.  If, 
therefore,  the  fact  that  a  policy-holder  may  be  sued  for 
the  amount  specified  in  his  application  and  policy  adds 
any  reason  for  holding  that  there  is  no  joint  liability,  and 
no  ground  for  equitable  jurisdiction,  we  have  it  in  this 
statute  as  well  as  in  that  construed  in  Burke  v.  Scheer. 
For  my  part  I  do  not  see  how  this  fact  adds  anything,  or, 
if  Burke  v.  Scheer  is  right,  that  anything  needs  to  be 
added  to  the  fact  that  the  statute  we  are  construing  au- 
thorizes and  requires  that  the  policy-holder's  liability  shall 
be  limited  and  definitely  fixed  by  the  by-laws  and  policy, 
and  that  this  was  done  in  this  case.  This  case,  then,  is 
not  "ruled  by  McCall  v.  Bowen/^  but  the  decision  is  plainly 
inconsistent  with  Burke  v.  Scheer.  This  decision  appears 
to  me  to  leave  the  law  still  more  in  doubt  than  it  was 
before. 
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City  op  Albion,  appellee,  v.  Boone  County,  appellant. 

Filed  Octobbb  17, 1913.     No.  17,218. 

1.  Highwajrs:  Road  Districts:  Cities.    Cities  of  the  second  class  and 

villages  were  road  districts  within  the  meaning  of  section  76  of 
the  road  law  as  it  existed  prior  to  the  amendment  of  1901. 

2.  Constitutional  Law:  Taxation:  Road  Fund.    The  power  conferred 

upon  a  county  to  raise  a  road  fund  by  taxation  Is  not  in  violation 
of  section  7,  art.  IX  of  the  constitution,  but  is  a  political  power, 
and  the  application  of  such  fund,  when  collected,  is  clearly  within 
the  power  of  the  legislature. 

3.  Highways:  Road  Fund:  Claims  Against  Countibb:  Powbb  to  Com- 

promise. When  a  county  has  collected  money  for  the  road  fund 
upon  property  of  a  city  or  village,  one-half  of  such  money  belongs 
to  the  city  or  village,  and  the  officers  of  the  city  or  village  have 
no  power  to  compromise  the  right  to  such  money.  State  v. 
Bisping,  89  Neb.  100, 

4.  :  :  County  a  Trustee:   Laches.    In  such  a  case,  as 

between  the  county  and  city  or  village,  the  county  does  not  hold 
such  collections  in  its  own  right,  but  the  possession  of  the  one  is 
the  possession  of  the  other.  The  possession  of  the  county  is  pre- 
carious, and  not  animo  domini;  and,  being  trustee,  it  cannot 
acquire  the  trust  fund  by  lapse  of  time,  but  is  charged  with  the 
continuing  duty  to  pay  the  same  over  to  such  city  or  village. 
City  of  Chadron  v,  Dawes  County,  82  Neb.  614. 

5.  :  :  :  .    Nor  will  the  failure  of  the  city  or 


village  to  demand  payment  of  its  portion  of  said  road  fund  for  a 
series  of  years,  either  w^ith  or  without  knowledge  on  the  part  of 
the  officers  of  the  city  or  village  of  the  fact  that  the  county  is 
using  all  of  such  fund  upon  the  county  roads,  constitute  laches  on 
the  part  of  such  city  or  village. 

Appeal   from   the   district    court   for   Boone   county: 
James  H  Haxna,  Judge.    Affirmed. 

Jesse  L.   Root,  0.  M,  Necdham^  W.  J.  Donahue  and 
Albert  d  Wagner,  for  appellant. 

John  J.  Sullivan,  F.  J.  Mack  and  C.  E,  Spear,  contra. 

Fawcett,  J. 

From  a  judgment  of  the  district  court  for  Boone  county, 


Vol.  94]     .       SEPTEMBER  TERM,  1913.  495 


City  of  Albion  v.  Boone  County. 


in  favor  of  the  plaintiflF,  a  city  of  the  second  class,  for  one- 
half  of  the  road  tax  levied  and  collected  by  tlie  defendant 
county  upon  the  taxable  property  within  the  limits  ol 
plaintiff  city,  during  the  years  1883  to  1906,  inclusive, 
except  the  year  1902,  defendant  appeals. 

A  plea  of  res  judicata  is  interposed  as  to  all  of  the  years 
prior  to  and  including  1902.  The  allegations  in  support 
of  this  plea  are  that  in  1904  plaintiff  filed  a  claim  with  the 
county  for  certain  sums  which  it  claimed  were  then  due 
as  plaintiff's  share  of  the  county  road  fund  tax;  that  on 
October  4,  1904,  this  claim  was  adjudicated  by  allowing 
the  same  in  part  and  disallowing  it  as  to  the  other  part; 
that  the  amount  allowed  was  $362.22,  which  it  is  alleged 
plaintiff  accepted  in  full  and  complete  settlement  of  all 
such  taxes  due,  and  that  it  was  understood  and  agreed 
between  plaintiff  and  defendant  that  such  sum  was  to  be 
and  was  accepted  as  such  full  settlement.  It  is  further 
alleged  that  no  appeal  was  ever  taken  from  that  adjudi- 
cation by  the  board.  The  reply  admits  that  no  appeal  was 
taken,  but  denies  that  there  was  any  adjudication  by  the 
board  of  any  portion  of  its  claim  except  the  si)ecific  item 
for  the  year  1902;  alleges  that  the  claim  filed  by  plaintiff 
at  that  time  was  itemized  for  the  years  1900,  1901  and 
1902;  that  the  board  took  no  action  whatever  as  to  the 
claims  of  1900  and  1901;  that  it  indorsed  on  plaintifPs 
claim  the  word  "allowed"  after  the  item  as  to  the  year 
1902,  and  as  to  the  years  1900  and  1901  indorsed  the 
claim  as  follows:  "No  action  taken  on  claims  for  1900 
and  1901."  The  plea  of  res  judicata  must  fail  for  two 
reasons:  (1)  The  record  sustains  the  allegations  of  the 
reply  as  to  the  action  of  the  board  October  4,  1904,  with 
respect  to  the  claim  for  the  years  1900  and  1901.  (2) 
Even  if  the  officers  of  plaintiff  city  had  attempted  to  com- 
promise the  city's  claim  against  the  county  by  accepting 
payment  of  one  year  as  a  full  settlement  of  all  preceding 
years,  such  attempt  would  have  been  in  excess  of  their 
powers  and  therefore  futile.  State  v.  Bisping^  89  Neb. 
100. 
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It  is  ur«:(Hl  that  section  7,  art.  IX  of  the  constitution, 
is  a  bar  to  plaintiff-s  right  to  maintain  this  action  for  any 
part  of  tlie  road  fund  tax  levied  by  the  county  authori- 
ties. This  section  reads:  "The  legislature  shall  not  im- 
pose taxes  upon  munici])al  corporations,  or  the  inhabit- 
ants or  property  thereof,  for  corjmrate  purposes."  We 
are  unable  to  see*  any  ai)plication  of  this  section  of  the 
constitution  to  the  case  at  bar.  The  legislature  has  not 
anywliere  in  the  road  law  under  consideration  attempted 
to  "ini]K>so  taxes  up^^n  municipal  corporations."  It  has 
simply  directed  tlie  niauner  of  distribution  of  the  taxes 
levied  by  the  duly  constituted  county  authorities.  This 
it  had  a  perfect  right  to  do.  The  power  conferred  upon 
a  county  to  raise  a  road  fund  by  taxation  .is  a  jwlitical 
power,  and  its  application,  when  collected,  is  clearly 
within  the  power  of  the  legislature. 

By  the  seventli  assignment  it  is  urged  that  plaintiffs 
action  is  barred  by  the  statute  of  limitations.  This  as- 
signment is  not  s(»riously  contended  for  in  the  brief,  the 
main  stress  uiion  this  bninch  of  the  case  being  laid  upon 
the  eighth  assignment,  that  upon  the  undisputed  facts  of 
the  case  plaintifT  has  been  guilty  of  such  laches  that  this 
action  ought  not  to  be  maintained.  These  two  assign- 
ments must  both  be  disposed  of  adversely  to  plaintiff  on 
the  authority  of  Citj/  of  Chadron  v.  Dawes  County^  82 
Keb.  614,  and  the  authorities  there  cited. 

The  remaining  assignments  are  that  plaintiff's  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion; thnt  the  finding  and  judgment  of  the  district  court 
are  not  sustained  by  sufficient  evidence,  and  that  they  are 
contrary  to  law.  If  the  assignment  that  the  judgment  is 
contrary  to  law  fails,  the  other  assignments  must  also 
fail.  This  lirings  us  to  the  controlling  question  in  the 
case:  Does  the  law,  viz.,  the  statutes  of  this  state,  sus- 
tain the  judgment?  In  deciding  this  point,  we  need  not 
do  more  than  consider  section  76  of  the  road  law  as.it  has 
existed  from  1881  to  the  time  of  the  commencement  of  this 
action.    So  far  as  this  section  has  stood  from  1901  to  the 
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present  time,  it  is  ruled  by  City  of  Chadron  v.  Dawes 
County,  supra.  That  case  has  since  been  followed  in  City 
of  Crawford  v.  Darrow,  87  Neb.  494,  and  State  v.  Bisping^ 
supra.  We  are  satisfied  with  the  holding  in  those  cases 
and  adhere  to  them. 

With  reference  to  section  76  (Conip.  St.  1899,  ch.  78) 
as  it  stood  prior  to  1901,  we  might  well  rest  our  decision 
upon  Libhy  v.  State,  59  Neb.  264,  which  was  decided  No- 
vember 9,  1899.  In  the  opinion  in  that  case  (p.  268)  it 
was  said  by  Sullivan,  J.:  "In  an  earnest  endeavor  to 
discover  the  will  of  the  lawnjaking  body,  we  have  folloAved 
the  learned  counsel  for  respondent  into  a  jungle  of  enact- 
ments, ancient  and  modern,  among  which  the  mind  loses 
itself  and  can  find  no  way  out.  The  truth  of  the  matter 
is  that  no  very  tangible  evidence  of  the  legislative  pur- 
pose touching  the  disposition  of  money  like  that  here  in 
dispute  is  anywhere  discernible.  And  yet  we  think  there 
is  enough  to  warrant  us  in  holding  that  section  76  of  the 
road  law  is  applicable  to  incorporated  municipalities,  and 
that  they  are  to  be  regarded  as  road  districts  within  the 
meaning  of  that  section."  Not\^ithstanding  the  warning 
here  sounded  by  the  learned  judge,  we  have  again  followed 
counsel  into  this  "jungle  of  enactments,  ancient  and  mod- 
em," endeavoring,  while  in  this  jungle,  to  keep  the  mind 
from  losing  itself,  and  to  find  a  clear  way  out.  The  differ- 
ence betw^een  section  76  prior  and  subsequent  to  1901  is 
that  prior  thereto  the  section  did  not  specifically  include 
dties  of  the  second  class  and  villages  within  its  require- 
ment that  the  county  commissioners,  after  levying  the 
same  rate  of  road  tax  on  property  within  any  incorpo- 
rated city,  might  retain  one-half  of  the  tax  so  levied  and 
collected  and  should  pay  the  other  half  to  the  council  of 
said  cities  to  be  used  for  road  purposes.  It  is  now  argued 
that,  there  being  no  statutory  provision  prior  to  1901  re- 
quiring the  county  board  to  pay  over  to  cities  of  the 
second  class  and  villages  one-half  of  the  tax  collected  from 
property  within  the  corporate  limits  of  such  city  or  vil- 
lage, plaintiff  cannot  maintain  this  action  for  the  taxes 
36 
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SO  collected  for  the  years  1883  to  1899,  inclusive.  We  were 
quite  strongly  impressed  with  the  argument  of  counsel  for 
defendant  at  the  bar  upon  this  point,  and  in  our  tentative 
consultation  at  the  close  of  the  argument  we  were  rather 
inclined  to  the  belief  that  the  contention  would  have  to 
be  sustained;  but  upon  more  careful  consideration  of  the 
question,  and  after  a  painstaking  examination  of  the 
statutes  for  each  year  from  1881  to  1899,  inclusive,  we  are 
constrained  to  hold  that  defendant's  contention  upon  this 
point  must  also  fail.  Section  76  as  it  stood  in  1881 
(Ccmip.  St.  1881,  ch.  78)  provides:  "In  counties  not 
under  township  organization,  one-half  of  all  the  moneys 
paid  into  the  countj'  treasury  in  discharge  of  road  tax 
shall  constitute  a  county  road  fund,  %vhich  shall  be  at  the 
disposal  of  the  county  commissioners  for  the  general  bene- 
fit of  the  county,  for  road  purposes;  the  other  half  of  all 
moneys  paid  into  the  county  treasury  in  discharge  of  road 
tax,  and  all  money  paid  in  discharge  of  labor  tax,  shall 
constitute  a  district  road  fund,  which  shall  be  paid  by  the 
county  treasurer  to  the  overseer  of  the  road  district  from 
which  it  was  collected,  and  expended  by  him  only  for  the 
following  purposes:  First,  For  the  construction  and  re- 
pair of  bridges  and  culverts,  and  making  fire-guards  along 
the  line  of  roads.  f^eco)f(I.  For  the  payment  of  damages 
of  the  right  of  any  public  road.  Third.  For  the  payment 
of  wages  of  overseers,  and  for  the  expense  of  procuring 
the  necessary  guide-boards.  Fourth.  For  the  payment  of 
wages  of  commissioners  of  roads,  surveyor,  chainmen,  and 
other  persons  engaged  in  locating  or  altering  any  county 
road,  if  the  road  be  finally  established  or  altered  as  here- 
inbefore provided.  Fifth,  For  work  and  repairs  upon 
road."  The  section  stood  thus  until  1891,  when,  without 
other  change,  there  was  added  to  it  this  proviso:  ^^Pro- 
vided,  that  the  county  commissioners  of  counties  not 
under  townsliip  organization  may  levj^  the  same  rate  of 
road  tax  upon  the  property  within  any  incorporated  city 
of  the  metropolitan  class  and  cities  of  the  first  class  as 
is  levied  upon  the  property  situated  within  the  several 
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road  flistrirts,  and  all  moneys  paid  into  the  county  treas- 
ury in  discharge  of  road  tax  levied  upon  property  within 
the  [nnjiporate  limits  of  any  such  city  shall  constitute  a 
part  of  the  g*  neral  road  fund  of  the  county,  and  be  sub- 
ject to  the  disposal  of  the  county  commissioners  for  the 
;reneral  ben^'fit  of  the  county  and  city,  one-half  of  which 
shall  po  tu  the  county  for  road  purposes  and  one-half  to 
the  council  of  said  cities  to  be  used  for  road  purposes." 
The  section  stood  thus  until  1899,  when  the  concluding: 
clause  of  tlie  proviso  w^as  changed  so  as  to  read:    "And 
one-half  to  the  council  of  said  cities  to  be  used  under  the 
direction  and  control  of  the  board  of  park  commissioners 
of  such  cities  in  the  construction  and  improvements  of 
roadways  in  the  system  of  parks,  parkways  and  brmlevards 
of  sudi  cities/'    At  the  next  session  of  the  legishiture  the 
proviso  was  again  amended  so  as  to  include  cities  of  the 
second  chiss  and  villages  with  cities  of  the  metropolitan 
and  first  class,  and  by  providing  that  erne  half  of  the  tax 
levied  upon  property  within  any  incorporated  city  of  any 
of  the  classes  named  "shall  go  to  the  county  for  road  pur- 
poses and  one-half  to  the  council  of  said  cities  to  be  used 
for  road  purposes."     The  section  stood  thus  until  1905 
when  it  was  again  amended.     This  amendment,  however, 
did  not  affect  cities  of  the  second  class  and  villages,  the 
provision  as  to  them  remaining  the  same  as  it  was  fixe<l 
in  1901,  the  only  change  in  1905  being  as  to  cities  of  the 
metropolitan  class,  as  to  which  the  one-half  is  to  be  used 
under  the  direction  and  control  of  the  park  commissioners. 
In  1907  the  section  was  again  amended,  and  portions  of 
the  section  as  it  originally  stood  were  eliminated,  but  still 
jTOviding  that  one-half  of  all  such  taxes  levied  upcm  prop- 
erty within  any  of  the  cities  named  should,  wiien  collected, 
\.Q  paid  to  the  city  or  village  where  levied.     And  so  the 
section  has  remained  ever  since. 

A  careful  reading  of  this  section,  as  it  appears  from 
time  to  time  through  all  of  the  years  named,  shows  that  it 
was  always  the  legislative  intent  that  only  one-half  of  the 
moneys  paid  into  the  county  treasury  in  discharge  of  road 
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taxes  sJiould  constitute  a  county  road  fund  which  should 
be  at  tlie  disposal  of  the  county  commissioners,  and  that 
as  to  the  other  half  of  the  moneys  so  collected  it  was  al- 
ways the  intent  of  the  legislature  that  such  portion  should 
be  used  by  the  proper  officers  and  expended  for  the  benefit 
of  the  particular  district  from  which  it  was  collected. 
The  legislative  intent  being  thus  clearly  ascertainable,  it 
sooms  to  us  to  be  immaterial  that  in  some  of  the  years 
the  section  required  the  portion  of  the  tax  collected  within 
any  particular  district  to  be  paid  to  the  overseer  of  that 
district,  while  in  others  it  provided  that  it  should  be  paid 
to  the  council  of  an  incorporated  city.  It  is  clear  that  the 
legislature  never  intended  that  the  county  commissioners 
could  levy  a  tax  upon  all  property  in  the  county,  and, 
wlien  that  tax  was  paid  in,  use  the  whole  of  it  for  any 
l)articular  roads  or  bridges  in  the  county  it  saw  fit,  thus 
compelling  certain  districts  of  the  county  to  pay  road 
taxes  upon  the  property  within  those  districts  without 
having  any  voice  in  the  distribution  or  any  benefit  from 
the  use  of  any  portion  of  it.  The  justice  of  the  legislative 
intent  is  apparent.  All  of  the  county  roads  in  a  county 
are  maintained  for  the  benefit  of  the  citizens  of  the  entire 
county,  and  the  citizens  of  the  entire  county  should  con- 
tribute something  towards  the  support  of  all  of  the  roads 
in  the  county ;  and  the  legislature  in  its  wisdom  concluded 
that  it  would  be  just  to  take  one-half  of  all  the  road  taxes 
collected  within' the  county  and  place  that  fund  in  the 
hands  of  the  county  commissioners  "as  a  county  road 
fund,"  to  be  used  "for  the  general  benefit  o,f  the  county, 
for  road  purposes."  Having  done  that,  the  legislature  felt 
that,  as  to  the  other  half  of  the  money  paid,  the  citizens 
who  were  recjuired  to  pay  it  should  be  entitled  to  have  that 
portion  of  the  tax  used  in  their  own  locality.  That  this 
is  eminently  just,  when  applied  to  incorporated  cities  and 
villages,  is  still  more  apparent  when  we  consider  that 
cities  and  villages,  if  the  portion  which  they  receive  from 
the  road  fund  is  not  sufficient  to  keep  their  streets  and 
alleys  in  a  reasonably  safe  condition  for  travel,  not  only 
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by  residents  of  the  city  but  by  the  inhabitants  of  the 
county  generally,  must  raise  such  additional  sums  as  may 
be  necessary  to  keep  them  in  such  condition;  and  this  ad- 
ditional fund  they  must  raise  by  a  tax  on  property  within 
their  corporate  limita  So  that,  while  incorporated  cities 
are  contributing  one-half  of  the  road  tax  levied  upon  their 
property  to  the  county,  for  the  benefit  of  the  roads  and 
bridges,  they  receive  nothing  from  the  county  except  the 
one-hdlf  of  the  tax  levied  upon  their  own  property  with 
which  to  keep  their  streets  and  alleys  in  good  condition, 
and  must  themselves  raise  such  additional  sums  as  may 
be  required  for  such  purpose. 

This  brings  us  to  a  consideration  of  Libhy  v.  State, 
sapray  in  which,  after  considering  the  condition  of  the 
road  law  as  it  had  existed  prior  thereto,  we  held  that 
"incorporated  municipalities  are  road  districts  within  the 
meaning  of  section  76  of  the  road  law."  The  decision  in 
tliat  case  was  handed  down,  it  must  be  remembered,  prior 
to  the  amendment  of  1901,  at  a  time  w^hen  cities  of  the 
second  class  and  villages  were  not  specifically  included 
within  section  76  of  tlie  road  law.  When  we  decided  City 
of  Chadron  v,  Dawes  CoinHy,  supra,  we  considered  Libhy 
i\  State,  and  particularly  that  portion  of  the  decision 
which  held  that  incorjwrated  municipalities  are  road  dis- 
tricts within  the  meaning  of  section  76,  and  held  that, 
^'considering  the  question  as  a  new  one,  we  are  constrained 
to  reach  the  same  determination."  In  the  light  of  these 
eases,  which  we  still  adhere  to,  we  hold  that  during  all  of 
the  years  in  controversy  here  plaintiff  was  entitled  to 
liave  paid  over  to  it  one-half  of  all  of  the  road  tax  levied 
and  collected  upon  property  within  its  corporate  limits. 

The  judgment  of  the  district  court  being  in  harmony 
with  this  holding,  it  is 

Apfibmed. 

Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Village  of  Teiiar  Rapii>s,  appellee,  v.  Boone  County, 

appeli^nt. 

Piled  Octoreb  17, 1913.     No.  17^19. 

Appeai,  from  the  district  court  for  Boone  county: 
James  K.  Hanna,  Jithje.    Affirmed. 

Jesse  L.  Rout.  O.  1/.  Xeedham,  ^^\  J.  Donahue,  and 
UheH  it  Wuffiirr.  for  apiKdlant. 

F.  J.  Mack,  contra. 

Faw(^ett,  J. 

The  pleadinp:s  and  the  evidence  in  this  case,  and  the  law 
api>licaMe  th(»ret(>  are  in  all  respects  the  sanie  as  those  in 
Cifff  of  Albion  v,  Boone  Count;/,  ante.  p.  494,  except  only 
as  to  the  amount  of  the  plaintiff's  claim  and  the  amount 
of  the  judj:niient  entered  thereon. 

For  the  reasons  stated  in  the  opinion  in  that  case,  tUe 
judgment  of  the  district  court  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Village  of  Petersbitrg,   appellee,  v.   Boone  County, 

appellant. 

Filed  October  17, 1913.    No.  17,220. 

Appeal   from    the    district    court   for    Boone    county: 
James  R.  Hann.\,  Judge.    Affirmed, 

Jesse  L.  Root,  0.  M.  Yeedham,  W.  J.  Donahue  and  Al- 
bert £  Wagner,  for  appellant 

F.  J.  Mack,  contra. 
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Fawcbtt,  J. 

The  pleadings  and  the  evidence  in  this  case,  and  the  law 
applicable  thereto  are  in  all  res]>ects  the  sanie  as  those  in 
City  of  Alhion  v.  Boone  County,  ante,  p.  494,  except  only 
as  to  the  amount  of  the  plaintiff's  claim  and  the  amount 
of  the  judj^ment  entered  thereon. 

For  the  reasons  stated  in  the  opinion  in  that  case,  the 
judgment  of  the  district  court  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Village  of  St.  Edward,  appellee,  v.  Boone  County, 

appellant. 

Filed  October  17, 1913.     No.  17,221. 

Appeal  from  the  district  court  for  Boone  county :  James 
R.  Hanna,  Judge.    Affirmed. 

Jesse  L.  Root,  O.  M.  Needham,  W.  J,  Don<ihue  and  Al- 
bert d  Wagner,  for  appellant. 

F.  J.  Mack,  contra. 

Fawcett,  J. 

The  pleadings  and  the  evidence  in  this  case,  and  the 
law  applicable  thereto  are  in  all  respects  the  same  as  those 
in  City  of  Albion  t\  Boone  County,  ante,  p.  494,  except  only 
as  to  the  amount  of  the  plaintiff's  claim  and  the  amount 
of  the  judgment  entered  thereon. 

For  the  reasons  stated  in  the  opinion  in  that  case,  the 
judgment  of  the  district  court  is 

Affirmed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Raecinald  J.  Mack,  appkllkb,  v.  Arthur  Mack, 

APPELLANT. 
Pn.ED  OcTOBiSR  17,1913.    No.  18,030. 

1.  Trial:  Isstructioxs:  Damages.    The    instruction    set    out    in    the 

opinion,  approved. 

2.  Appeal:  Admission  of  Evidence.     The  rulings  of  the  court  In  the 

admission   and    exclusion   of  evidence   set   out   in  the   opinion, 
approved. 

3.  :    Conflicting  Evidence.     A    verdict    based    upon    conflicting 

evidence  will  not  be  disturbed  unless  manifestly  wrong. 

Appeal  fr(un  the  district  court  for  Stanton  county: 
<iUY  T.  (tRAve:<,  Judge.    Affirmed. 

W.  W.  Young,  for  appellant. 

Allen  cf  Dou'ling,  contra, 

Fawc'ISTT,  eT. 

This  case  is  before  us  a  second  time.  For  a  statement 
as  to  plaintiff's  claim,  and  the  answer  thereto,  reference 
is  made  to  our  opinion  on  tlie  former  hearing.  Mack  r. 
Mack,  87  Neh.  819.  We  there  reversed  the  judgment  of 
the  district  court  in  favor  of  defendant,  which  was  based 
upon  a  directed  verdict  on  the  theory  that  the  contract  set 
out  by  plaintiff  was  void,  as  against  public  policy,  and 
without  consideration.  Upon  a  retrial  plaintiff  recovered 
a  verdict  for  ?2,000.  upon  which  judgment  was  rendered, 
and  defendant  a]>peals. 

It  is  first  urged  that  the  court  erred  in  giving  instruc- 
tion No.  5 J,  as  follows:  "If  you  find  the  plaintiif  entitled 
to  recover,  you  will  assess  the  amount  of  her  damages  iii 
such  sum  as  the  evidence  may  show  she  has  sustained, 
not  exceeding  the  sum  of  $fi,000.  And  in  assessing  her 
damages  you  will  take  into  consideration  her  age,  her  lif;' 
expectancy,  the  amount  that  will  be  reasonably  necessary 
to  make  provision  for  her  support  in  furnishing  her  shel- 
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ter,  food,  clothing  and  other  necessary  expenses  in  sick- 
ness and  in  health,  and  from  all  facts  as  disclosed  by  the 
CTidence  vou  will  determine  the  amount  of  her  recovery." 
It  is  argued  that  this  instruction  was  broader  than  the 
evidence  upon  which  it  was  based,  and  in  substance  told 
the  jury  that  if  they  desired  to  do  so,  upon  tlie  evidence, 
they  might  return  a  verdict  in  the  sum  of  $6,000,  that 
being  the  amount  prayed  for  in  plaintiff's  petition.  We 
do  not  think  the  court  erred  in  giving  this  instruction  for 
two  reasons:  First,  that  if  plaintiff  was  entitled  to  re- 
cover at  all  there  is  evidence  in  the  record  which  would 
have  justified  a  verdict  for  the  full  $6,000;  and,  second, 
under  the  lowest  amount  testified  to  by  plaintiff  as  the 
amount  necessary  for  her  support,  viz.,  $25  a  month,  it  is 
conceded  that  the  value  of  her  expectancy,  as  shown  by 
thf^  Ciirliwle  table,  would  have  amounted  to  $2,750,  or  $750 
more  than  the  jury  allowed.  It  is  clear,  tlierefore,  that 
the  instruction  was  not  prejudicial  to  defendant. 

It  is  next  urged  that  the  court  erred  in  admitting  oral 
testimony  as  to  the  contents  of  a  letter,  claimed  by  plain- 
tiff to  have  been  written  by  defendant  to  Henry  Johnson, 
a  member  of  the  firm  of  Johnson  Brotliers.  It  is  true  that 
Henry  Johnson,  on  cross-examination,  stated  that  "the 
envelope  was  addressed  to  Johnson  Brothers,  but  the  let- 
ter was  written  to  me  personally."  Taking  his  testimony 
a*s  a  whole,  together  with  that  of  plaintiff,  who  saw  the 
letter,  the  court  and  jury  were  warranted  in  believing  that 
the  letter  was  written  to  Henry  personally.  Henry  is  a 
nephew  of  the  plaintiff.  The  objection  to  the  admission 
tif  oral  testimony  as  to  the  contents  of  the  letter  is  that 
Jin  sufflcit^nt  foundation  had  been  laid;  that  no  testimony 
1^  as  offered  to  show  that  a  search  had  been  made  for  the 
original,  etc.  Mrs.  Mack  testified  that  she  saw  and  read 
the  letter;  that  after  reading  it  she  returned  it  to  Henry; 
that  "Henry  asked  me  for  it,  so  I  gave  it  back  to  him." 
Henry  testified  that  he  received  the  letter;  that.it  was 
in  the  defendant's  handwriting;  tliat  it  wa.s  wTitten  in 
California  and  "sent  to  me  direct.    It  was  in  my  posses- 
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sion,  but  has  become  lost/'  In  answer  to  the  question  as 
to  whether  he  knew  where  the  letter  is  now,  he  answered, 
'*Xo."  Conceding  that  the  letter  may  have  been  tempo- 
rarily placed  in  Johnson  Brothers'  safe,  it  appears  that 
the  firm  had  been  dissolved  prior  to  the  time  of  trial,  and 
that  Henry  gave  his  testimony  by  deposition  in  California, 
to  whicli  state  he  had  removed.  His  brother  John,  the 
other  member  of  the  firm,  testified  that  no  such  letter  had 
been  received.  Under  such  circumstances,  a  request  for 
John  to  make  a  search  for  tlie  letter,  or  the  issuance  of  a 
subpcrua  duces  tectum  directing  him  to  bring  the  letter 
into  court,  would  have  been  a  useless  ceremony.  The 
ccmrt  did  not,  tlierefore,  err  in  the  ruling  complained  of. 

The  next  contenticm  is  that  the  court  erred  in  permit- 
ting plaintiff  and  witnesses  called  in  her  behalf  to  testify 
as  to  the  cruel  treatment  of  plaintiff's  husband.  This 
testimony  was  clearly  admissible.  The  very  foundation 
of  plaintiff's  claim  was  tliat  she  was  living  separate  and 
apart  from  her  husband  because  of  his  wrong-doing,  con- 
sisting of  drunkenness  and  cruel  treatment.  It  was  ab- 
solutely necessary  for  her  to  prove  a  justifiable  absence 
from  her  husband,  or  her  alleged  contract  with  the  de- 
fendant would  have  been  without  consideration.  If  a  wife 
is  away  from  her  husband  without  just  cause,  it  is  her 
duty  to  return  to  him  wliether  he  be  then  in  sickness  or 
in  health,  and  a  contract  with  a  third  person  that  she 
would  return  would,  under  such  circumstances^  be  with- 
out consideration. 

Another  contention  is  that  the  court  erred  in  denying 
to  defendant  the  right  to  cross-examine  the  plaintiff  as 
to  claims  made  by  her,  after  her  husband's  death,  to  cer- 
tain real  esUite  standing  in  the  name  of  the  defendant, 
but  which  she  alleged  was  the  property  of  her  deceased 
husband.  We  think  this  testimony  was  properly  excluded. 
We  are  unable  to  see  how  that  fact  would  throw  any  light 
upon  the  question  as  to  whether  or  not  the  contract  be- 
tween plaintiff*  and  defendant  had  been  entered  into. 

Lastly,  it  is  urged  that  the  verdict  of  the  jury  is  not 
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supported  by  the  evidence.  Upon  this  point  there  is  a 
direct  conflict  between  tlie  parties.  The  evidence,  we  con- 
cede, is  close.  If  the  testimony  of  plaintiff  is  to  be  be- 
lieved, she  is  entitled  to  the  recovery  she  obtained.  If  the 
defendant  is  to  be  believed,  no  contract  was  ever  entered 
into.  The  jury  were  the  judges  of  the  credibility  of  the 
witnesses  The  case  was  tried  by  able  counsel  on  both 
sides,  and  all  of  these  matters  were  doubtless  urged  with 
vigor  and  skill  to  the  jury.  The  jury  found  the  facts  as 
testified  to  by  plaintiff,  and  the  trial  judge  sustained  their 
finding.    We  cannot  disturb  it. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affirmed. 

Reese^  C.  J.,  Rose  and  Sed(;\vick,  JJ.,  not  sitting. 


State,  ex  rel.  Charles  M.  MURnocK,  api  ellaxt,  v. 
Jacob  A.  Reuling  et  al.,  appeli.ees. 

Filed  October  17,  1913.    No.  18,095. 

Mandamus:  Intoxicating  Liquors:  License.  Where  it  clearly  appears 
that  an  attempted  appeal  by  a  remonstrant  from  the  granting  of 
a  saloon  license  by  the  mayor  and  council  of  a  city  is  without 
merit,  and  is  not  being  prosecuted  in  good  faith  nor  with  reason- 
able diligence,  and,  after  a  lapse  of  three  days  from  the  granting 
of  such  license,  remonstrant  having  taken  no  affirmative  action 
to  perfect  such  appeal,  the  council  orders  the  license  to  Issue, 
mandamus  will  not  He  to  compel  the  council  to  reconvene  and 
recall  the  same. 

Appeal    from    the    district    court    for    Gage    county: 

LeANDER  M.  PEMIiERTON,  JUDGE.     Affirmed 

E.  0.  Kretsingcr,  Ernest  L,  KreisUiger  and  C.  M.  Mur- 
dock,  for  appellant. 

A.  D.  McCandless  and  F.  E.  Crawford,  contra. 
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This  artion  was  instituted  by  rt^Iator  in  tfie  diKtrict 
court  for  Ga«;o  county,  to  c()nii>el  the  mayor  and  city  nmn- 
cil  of  tlie  city  of  Wyuiore  to  meet  in  special  or  regular 
session  and  revoke  a  siiloon  license  \vhi<*h  had  !»een  ii^iied 
to  one  Daniel  O'Donnell.  From  a  judgment  denying  the 
wTit  and  dismissing  relator's  action,  relator  appeals. 

The  i-ecord  shows  that  in  March  of  tlie  present  year 
O'Donnell  and  thrive  others  applied  to  the  city  council  of 
the  city  oif  Wymore  for  saloon  licens^^s.  On  April  18  the 
relator  filed  a  remonstrance  against  all  four  of  the  ap- 
plicants. Upon  final  hearing  the  city  council,  at  about  the 
hour  of  midnight  of  April  28,  overi'uled  the  retiiouHt ranee 
and  gi-anted  a  license  to  each  apjilirant.  The  relator, 
who  wa.s  present  at  the  meeting,  t^Mider^l  a  written  no- 
tice of  his  intention  to  appeal  and  demanded  a  transcript 
of  the  pleadings  and  evidence.  At  the  commencement  of 
the  hearing  it  was  stipulated  by  t!ie  applit^ants  and  re- 
monstrator  ^^that  the  evidence  taken  upon  this  hearing 
shall  be  taken  in  sliorthand  by  Ernest  J.  Knijecky,  and  l»y 
him  reduced  to  longliand  in  transcrij^t  form  on  denifuul 
by  the  parties  in  case  of  appeal  to  the  district  court,  and 
his  certificate  as  to  the  correctness  of  that  evidence  to  liave 
full  faith  and  credit  in  tlie  said  court,"  In  accordance 
with  remonstrator's  demand,  Kopecky  w*as  ordered  to  inh 
mediately  extend  his  notes,  which  he  promptly  did,  and 
had  the  same  ready  for  delivery  at  an  early  hour  on  the 
morning  of  A]m\  30,  at  which  time  he  delivered  it  to  the 
city  clerk,  wiio  filed  it  at  7  A.  M.  that  morning.  Then*  is 
a  conflict  in  the  testimony  as  to  W'hat  transpired  with  ref- 
erence to  this  transcript  of  the  evidence  during  t!ie  next 
three  or  four  days.  There  is,  however,  a  clear  preponder- 
ance to  the  effect  that  relator  knew  that  tlie  transcript 
had  been  delivered  by  Kopecky  to  the  ch^rk,  within  an 
hour  aft(T  it  had  been  so  delivered;  that  it  remained  in 
the  clerk's  ofVice  all  of  that  day  except  for  about  an  hour 
and  a  half,  wlien  Mr,  McCandless,  attorney  for  O'Dunnellj 
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had  the  transcript  out  for  the  purpose  of  having  Mr. 
Kopecky  attaeli  his  certificate  thereto;  that  it  also  re- 
mained in  the  clerk's  office  all  of  the  next  day,  May  1; 
that  relator  made  no  request  of  the  city  clerk  for  an  in- 
spection of  the  transcript;  that  on  the  morning  of  May  2 
the  city  clerk  took  the  record  to  Beatrice  and  in  person 
delivered  it  to  the  clerk  of  the  district  court;  that  in  the 
evening  of  May  1  counsel  for  O'Donnell  called  upon  re- 
lator and  told  him  that  he  was  going  to  Beatrice  next 
morning  and  would  be  prepared  to  try  the  appeal  at  that 
time.  The  interview  does  not  appear  to  have  been  a  very 
friendly  one,  and  the  attorney,  after  accusing  relator  of 
not  acting  in  good  faith  with  him,  departed.  On  the 
morning  of  the  2d  counsel  for  O'Donnell  appeared  at  the 
district  court,  and  there  also  appeared  present  counsel 
for  relator,  who  stated  that  he  had  just  received  a  long- 
distance telephone  from  relator,  asking  him  to  look  into 
the  matter,  but  stated,  in  effect,  tliat  he  had  not  yet  been 
formally  retained.  He  testified  on  the  present  hearing 
that  the  transcripts  were  lying  on  the  clerk's  desk,  and, 
upon  inquiry  by  him  of  the  clerk  as  to  whether  or  not  they 
liad  been  filed,  he  was  informed  tlmt  they  had  not;  that 
he  then  asked  counsel  for  O'Donnell  why  he  did  not  file 
them,  and  was  told  that  the  relator  had  to  file  them ;  that, 
upon  inquiry  of  the  clerk,  it  was  learned  that  the  tran- 
scripts in  two  cases  were  there,  being  the  case  of  O'Don- 
nell  and  the  case  of  one  Walsh,  and  that  tlie  filing  fee  for 
the  two  cases  would  be  |7 ;  that  he  tlien  called  up  relator 
by  long-distance  telephone  and  advised  him  as  to  the 
situation;  that  relator  stated  that  he  conld  not  be  in 
Beatrice  that  day;  that  he  had  never  had  tlie  privilege  of 
seeing  the  transcript;  that  counsel  for  O'Donnell  had  it  in 
his  possession;  that  relator  promised  to  send  the  filing 
fees  that  day  or  'bring  the  amount  up  next  morning. 
Nothing  was  done  about  filing  the  transcript  with  the 
clerk  of  the  district  court  that  day,  and  in  the  evening  the 
city  council  at  a  special  meeting,  called  for  that  purpose, 
ordered  the  licenses  to  issue.     On  the  next  day,  May  3, 


510  NEBRASKA  REPORTS.  [Vou  94 


State  V.  ReuUng. 


relator,  who  liad  already  withdrawn  his  objec^tion  to  the 
grantinp:  of  licenses  to  all  of  the  applicants  except  O'Don- 
nell  and  Walsh,  formally  withdrew  his  remonstrance  and 
api>eal  as  to  the  latter.  He  appeared  at  the  office  of  the 
clerk  of  the  district  court  on  that  day  and  asked  for  the 
transcript,  statinjj  that  he  wanted  to  take  it  to  the  office 
of  his  counsel  for  examination.  The  clerk  at  first  de- 
clined to  let  him  take  the  record  out  of  the  office,  but,  after 
(umsultation  with  the  presiding  judge,  he  was  permitted 
to  do  so.  Tlie  record  was  taken  by  him  to  the  office  of  his 
counsel  and  retained  until  about  the  middle  of  the  after- 
noon, when  it  was  returned  to  the  clerk.  During  the  af- 
ternoon of  that  day  a  demand  was  made  upon  the  mayor 
to  convene  the  council  and  re(*all  the  license  that  had 
been  issued  to  O'Donnell,  which  the  mayor  declined  to  do. 
The  transcript,  which  the  city  clerk  deposited  with  the 
clerk  of  the  district  c(mrt,  was  certified  to  by  Mr.  Ko- 
pecky,  in  accordance  with  the  stipulation,  but  did  not 
bear  the  certificate  of  the  mayor  or  city  clerk,  nor  did  the 
record  contain  the  copy  of  the  remonstrance  which  had 
been  filed  by  the  relator.  On  the  strength  of  this,  it  is 
contended  by  relator,  in  effect,  that  his  appeal  had  not  been 
perfected  by  reason  of  the  failure  of  the  city  clerk  to 
transmit  to  the  clerk  of  the  district  court  a  proper  tran- 
script. 

With  matters  standing  thus,  relator  on  May  5  com- 
menced tlie  present  action.  On  May  7  a  corrected  tran- 
script was  filed  witli  tlie  clerk  of  the  district  court.  This 
transcript  contained  the  remonstrance  and  was  duly  cer- 
tified to  by  the  city  clerk.  Upon  a  hearing  of  this  case 
May  9,  the  district  C(mrt  found  that  the  appeal  of  the  re- 
uKjnstrator  from  the  action  of  the  city  council  was  not 
in  good  faitli;  that  reasonable  diligence  had  not  been  used 
by  him  in  taking  or  attempting  to  take  such  appeal;  and 
that  the  city  council  was  justified  in  believing  that  said 
appeal  would  not  be  perfected  and  in  issuing  the  license 
to  O'Donnell  on  May  2.    In  addition  to  w hat  has  been  said 
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above,  there  was  evidence  before  the  court  which,  if  the 
learned  district  judge  believed,  was  sufficient  to  show  that 
the  renioiiK trance  in  the  first  instance  was  not  filed  in 
good  faith  hy  relator.  The  evidence  to  which  we  refer  was 
that  tlie  hearing  of  the  application  had  been  set  down  for 
an  earlier  date  than  April  28;  that  in  conversation  with 
ecmnsel  for  the  applicant  the  relatx)r  stated  in  effect  that 
he  had  learned  that  the  council  was  going  to  limit  the 
number  of  1  licenses  to  four;  that  what  he  desired  was  to 
make  the  saloon  business  as  odious  as  possible  in  Wy- 
more,  and  he  therefore  wanted  licenses  issued  to  a  num- 
ber of  sahNHLs;  that  if  they  would  issue  licenses  to  all  of 
the  appli(*ants,  of  which  it  w^as  then  supi)osed  there  would 
be  five  or  six,  he  would  not  file  any  remonstrance.  When 
the  hearing  was  had,  relator  made  out  quite  a  strong  case 
agiiinwt  the  applicant  Walsh,  but  the  transcript  of  the 
evidpmt*  before  the  council,  which  has  been  preserved  in 
the  record  before  us,  shows  tliat  he  utterly  failed  to  make 
out  a  cai4e  which  would  justify  the  council  in  refusing  a 
license  to  O'Donnell.  After  the  hearing,  and  after  put- 
ting the  city  to  the  expense  of  getting  out  four  tran- 
scTipts,  he  fii-st  withdrew  his  appeal  as  to  the  applicants 
Pi8ar  and  Frederick,  and  later  withdrew  it  as  to  Walsh, 
the  only  one  of  the  applicants  against  whom  he  could, 
witli  any  hr>])e  of  success,  have  prosecuted  an  appeal,  and 
allciwed  the  transcript  as  to  O'Donnell  to  remain  in  the 
office  of  the  city  clerk  for  two  days  and  in  tlie  office  of 
tin*  clerk  of  the  district  court  for  one  full  day,  without 
taking  any  affirmative  action  to  have  tlie  appeal  docketed. 
Coviusel  for  O'Donnell,  knowing  that  an  apjx^al  as  to 
O'Ponnoll  would  be  without  merit,  and  learning  that  the 
api)eal  as  tn  Walsh  had  been  abandoned,  concluded  that 
all  had  been  abandoned,  and  demanded  that  the  license 
issue  to  his  client 

Tlie  above  is  a  fair  statement  of  the  record  that  was  l)e- 
foi-e  the  district  court  at  the  time  he  made  the  findings 
above  set  out  and  dismissed  relator's  action.     The  action 
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of  the  court  in  so  doing  was  fully  justified  by  the  record. 
The  judguieut  is  therefore 

AFFIRMM). 

Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


!^"atiian  Ray  Forsha,  appellant,  v.  Nebraska  Moline 
Plow  roivrpANY,  appellee. 

FlTED  OCTOBFR  17.1913.     No.  18,071. 

1.  Appeal:  Joint  Tort-feasors:   Ixcon8iste^;t  Verdict.    In  an  action 

for  negligence  against  several  defendants,  if  the  allegations  and 
evidence  relate  wholly  to  the  negligence  of  a  third  party  not 
sued,  who  was  at  the  time  acting  for  all  of  the  defendants  jointly, 
and  no  direct  act  of  negligence  on  the  part  of  any  party  to  the 
suit  is  shown,  a  verdict  in  favor  of  one  defendant  and  against 
others  is  inconsistent. 

2.  :   Rkvehsal  on  Condition.    In  such  case,  if  after  all  of  the 


evidence  is  taken  and  general  instructions  as  to  all  defendants  are 
given,  the  jury  is  Instructed  to  find  a  verdict  in  favor  of  one 
defendant,  and  the  record  falls  to  show  any  disposition  of  the 
case  as  to  the  other  defendants,  and  upon  appeal  by  plaintiil  it  is 
stated  by  his  attorney  In  open  court  that  a  verdict  was  in  fact 
rendered  and  judgment  entered  against  the  other  defendants,  and 
that,  if  the  judgment  in  favor  of  the  one  defendant  is  reversed, 
he  will  cause  the  judgment  against  the  other  defendant  to  be 
vacated  also,  the  reversal  of  the  judgment  appealed  from  will  be 
made  conditional  upon  the  vacation  of  the  judgment  against  the 
other  defendants  also. 

Appeal  from  tlie  district  court  for  Nuckolls  county: 
John  B.  Rapeu,  Judge.    Reversed  on  condition. 

SItuhhs  d  Stubhs  and  H,  H.  Maiicky  for  appellant 

Rich,  Nolan  &  Woodland  and  R.  D,  Sutherland^  contra, 

Sedgwick,  J. 

This  case  was  first  tried  with  a  jury,  and  upon  appeal 
to  this  court  the  judgment  was  reversed  (89  Neb.  770), 
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and  motion  for  rehearing  was  overruled  (90  Neb.  736). 
Upon  the  second  trial  in  the  district  court  the  jury  were 
instructed  to  find  in  favor  of  the  plow  company  and  a 
verdict  was  rendered  thereon.  The  plaintiff  has  appealed. 
The  second  trial  was  upon  the  same  pleadings  and  evi- 
dence. The  evidence  upon  the  former  trial  was  read  from 
the  bill  of  exceptions.  The  question  presented  is  as  to  the 
instruction  in  favor  of  the  plow  company.  It  is  insisted 
that  the  former  decision  was  that  the  plow  company  is 
not  liable.  Upon  the  first  appeal  it  was  held  that,  if  upon 
this  evidence  the  Murdocks  were  not  liable,  it  could  not 
be  held  that  the  plow  company  was  liable.  The  verdict 
was  therefore  "in  irreconcilable  conflict  with  itself,"  as 
said  in  Gerner  v.  Yates,  61  Neb.  100,  and  approved  in 
Chicago,  St.  P.,  M.  d  0,  R.  Co.  v.  McMamgal,  73  Neb.  585, 
and  for  that  reason  it  could  not  stand  for  any  purpose, 
and  so  upon  the  motion  for  rehearing  the  judgment  was 
reversed  as  to  all  defendants. 

The  expert  Bartlett  was  responsible  for  the  manage- 
ment of  the  machinery.  Both  the  plow  company  and  the 
Murdocks  relied  upon  him  as  one  having  expert  knowl- 
edge, and,  under  this  evidence,  if  there  was  negligence 
which  caused  the  injury,  it  was  the  negligence  of  Bart- 
lett. The  question  was  whether  these  defendants  were  re- 
sponsible for  his  conduct.  The  answer  of  the  jury  in  the 
first  verdict  was  that  the  plow  company  was  responsible 
for  Bartlett's  conduct  of  the  demonstration,  but  that  the 
Murdocks  were  not.  The  majority  of  this  court  thought 
that  this  verdict  was  inconsistent  The  place  of  the  dem- 
onstration was  at  or  near  the  place  of  business  of  the 
Murdocks,  a  place  selected  by  them.  If  this  was  a  danger- 
ous place  for  the. purpose,  they  are  not  less  responsible  for 
that  fact  than  is  the  plow  company.  The  Murdocks  were 
interested  financially;  they  expected  to  reap  profits  from 
the  sales  which  this  demonstration  would  induce;  they 
were  present,  had  notice  of  the  details  of  the  arrangements 
and  countenanced  the  proceedings,  and  undoubtedly  had 
authority  to  stop  them  if  bystanders  were  endangered 
"  36 
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thereby.  The  plow  company  selected  and  recommended 
the  expert,  and  was  also  financially  interested,  and  al- 
though not  present,  and  without  notice  of  the  details  of 
the  arrangements,  it  was  not  intended  to  hold,  as  matter 
of  law,  that  the  Murdocks  might  be  liable  and  that  the 
plow  company  was  not.  We  are  satisfied  that  this  evi- 
dence shows  conclusively  that  Bartlett  was  acting  for  both 
of  these  parties,  and  a  verdict  in  favor  of  one  party  and 
against  the  other  is  inconsistent  and  cannot  be  allowed  to 
stand. 

We  are  constrained  to  add  that  there  are  unfortunate 
expressions  in  our  former  opinion  which  might  mislead 
the  most  prudent  trial  court.  The  fault  of  this  unfortu- 
nate mistrial  is  not  with  the  trial  court,  nor  yet  neces- 
sarily with  the  writer  of  the  former  opinion,  but  is  charge- 
able to  the  writer  hereof  and  otliers  of  the  majority  who 
insisted  upon  certain  expressions,  without  sufficient 
tliought  of  inconsistencies  caused  thereby. 

The  record  shows  that  the  case  was  tried  against  all 
defendants,  and,  after  the  court  had  fully  instructed  the 
jury,  the  plow  company  asked  for  an  instruction  to  find 
in  its  favor.  The  court  thereupon  so  instructed  the  jury, 
and  there  was  a  verdict  and  judgment  in  favor  of  the  plow 
company  and  against  the  plaintiff.  From  this  judgment 
the  plaintiff  has  appealed. 

There  is  in  the  record  no  verdict  or  judgment  upon  the 
issues  presented  as  against  the  other  defendants.  So  far 
as  this  record  shows,  tlie  action  against  the  Murdocks  is 
still  pending.  The  plaintiff's  attorney,  however,  stated 
upon  the  argument  that  the  jury  found  a  verdict  in  favor 
of  plaintiff  and  against  the  Murdocks,  and  that,  if  this 
judgment  in  favor  of  tlie  plow  company  was  reversed,  the 
judgment  against  the  Murdocks  would  be  set  aside  and 
vacated. 

Tf  the  plaintiff,  within  30  days,  files  in  this  court  a 
certificate  of  the  clerk  of  the  district  court  showing  that 
the  judgment  against  all  other  defendants  has  been  set 
aside  and  vacated,  the  judgment  in  this  case  in  favor  of 
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the  Moline  Plow  Company  will  stand  reversed  at  the  costs 
of  the  defendant,  the  Nebraska  Moline  Plow  Company; 
otherwise  the  judgment  will  be  affirmed. 

Reversed  on  condition. 

Reese,  C.  J.,  concurring. 

I  concur  in  the  decision  and  judgment  in  this  case,  but 
base  my  concurrence  upon  the  final  action  of  this,  court 
on  the  motion  for  reliearing  as  reported  in  90  Neb.  736,  in 
which  the  judji;ment  iigainst  the  plow  c(mipany  was  re- 
versed and  the  cause  "remanded  to  the  district  court  for 
a  new  trial,  with  leave  to  the  plaintiflf  to  proceed  against 
both  of  the  defendants."  In  my  opinion  this  was  a  spe- 
cific direction  to  the  district  court  to  proceed  against  both 
defendants  by  a  new  trial  of  all  the  issues  involved  in  the 
case  without  reference  to  any  suggestions  or  expressions 
contained  in  tlie  opinion  reported  in  89  Neb.  770. 


William  D.  Armstrong,  appellant,  v.  William  O. 
Griffith,  appellee. 

Filed  Octobeb  17, 1913.    No.  17,337.  • 

1.  Taxation:  Foreclosure  of  Ltex:  Coxstrlctive  Service:  Void  Sale: 

Redemption.  Where  Jurisdiction  in  a  tax  foreclosure  case  Is 
sought  to  be  acquired  by  publication,  there  should  be  a  strict 
compliance  with  the  provisions  of  the  statute;  and,  if  the  notice 
published  is  insufficient,  a  sale  under  it  will  be  considered  void 
in  an  action  to  redeem  brought  by  one  who  holds  the  legal  title. 

2.  :  :  :   SurftciENCY.    Where  notice  of  publication 

was  not  addressed  to  the  defendant,  and  the  title  of  the  case  and 
the  court  in  which  it  was  brought  were  not  set  forth  in  the  intro- 
ductory paragraph  of  such  notice,  and  it  was  not  alleged  in  such 
paragraph  that  a  petition  had  been  filed,  the  service  will  be  deemed 
insufficient  becau^  of  the  defects  stated. 

Appeal  from  the  district  court  for  Keya  Paha  county: 
James  J.  Harrington,  Judge.    Reversed  irith  directions. 
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Allen  G\  Fisher,  William  P.  Roon^ey  and  Andrew  M, 
Morrissey,  for  appellant. 

Lear  d  Lear,  contra. 

Hamer,  J. 

This  is  an  appeal  from  the  judgment  of  the  district 
court  for  Key  a  Paha  county.  The  plaintiff,  William  D. 
Armstrong,  alleges  ownership  of  the  land  in  controversy 
as  grantee  of  the  JIuscatine  Mortgage  &  Trust  Company, 
and  sues  to  redeem  from  a  sale  made  under  a  decree  of 
foreclosure  of  alleg(*d  tax  liens.  He  claims  that  the  deed 
made  under  the  foreclosure  proceedings  is  void  for  want 
of  any  notice  to  tlie  Muscatine  ^fortgage  &  Trust  Company 
or  any  api^nirance  by  it.  The  defendant  had  judgment. 
The  puhlication  notice  was  not  directed  to  the  defendant 
in  tlie  foi'eclosure  proceeding,  the  Muscatine  Mortgage  & 
Trust  Company.  For  a  notice  to  be  a  good  notice  by  which 
jurisdiction  is  acquired,  it  should  address  the  defendant 
or  defendants  intended  to  be  served.  It  may  be  that  no 
particular  form  is  necessary,  but  the  defendant  intended 
to  be  served  should  be  directly  addressed  or  the  name 
should  be  included  in  the  title  of  the  case  contained  in 
the  notice.  The  notice  is  addressed,  "Notice  to  nonresi- 
dent deft^ndants,"  without  saying  what  are  the  names 
of  the  defendants.  Nor  does  the  notice  read  as  such  no- 
tices are  sometimes  made  to  read  by  publishing  the  title 
of  the  case  at  the  head  of  the  notice.  Where  that  is  done, 
and  the  names  of  the  parties  appear  as  plaintiffs  and  de- 
fendants, and  the  court  is  mentioned,  it  is  apparent  that 
the  desire  of  the  plaintiffs  is  to  bring  the  defendants  into 
court  in   the  particular  case  mentioned. 

Section  79  of  the  code  as  it  existed  at  the  time  of  the 
publication,  and  as  it  now  exists,  reads:  "The  publication 
must  be  made  four  consecutive  weeks  in  some  newspaper 
printed  in  the  county  where  the  petition  is  filed,  if  there 
be  any  printed  in  such  county;  and  if  there  be  not,  in 
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some  newspaper  printed  in  the  state,  of  general  circula- 
tion in  tliat  county.  It  must  contain  a  summary  state- 
ment of  the  object  and  prayer  of  the  petition,  mention  the 
court  wherein  it  is  filed,  and  notify  the  person  or  persons 
thus  to  be  served,  when  they  are  required  to  answer."  In 
this  case  the  publication  fails  to  mention  the  court  wherein 
the  petition  has  been  filed,  and  leaves  out  the  word  "peti- 
tion*' in  the  first  paragraph  of  the  notice,  so  that  that 
paragraph  fails  to  allege  that  any  petition  has  been  filed 
in  the  district  court  for  Keya  Paha  county,  or  anywhere 
i*lse.  The  first  paragi'aph  of  the  notice  reads:  "You  and 
each  of  you  will  take  notice  that  on  the  9th  day  of  July^ 
1900,  the  county  of  Keya  Paha,  plaintiff  herein,  filed  in 
the  district  court  in  and  for  the  county  of  Keya  Paha,  and 
jstate  of  Nebraska,  against  Muscatine  Mortgage  &  Trust 
Company,  nonresident  defendants,  the  object  and  prayer 
of  which  are  to  foreclose  the  tax  liens  hereinafter  de- 
j^t^ribed."  As  the  publication  is  not  directed  to  the  Mus- 
i"itine  Mortgage  &  Trust  Company,  the  defendant  to  be 
served,  iiTid  that  company  is  not  pointed  out  as  the  de- 
fendant intended,  therefore  the  notice  publislied  cannot 
he  a  snflRcient  notice.  These  provisions  of  section  79  are 
mimdatory,  and,  unless  complied  with,  there  is  no  juris- 
diction. 

Section  80  of  the  code  as  it  existed  when  the  publication 
was  mn(h\  and  as  it  still  exists,  reads:  "Service  by  publi- 
cation sliall  be  deemed  complete  when  it  shall  have  been 
made  in  the  manner  and  for  the  time  prescribed  in  the 
precedinfij  section;  and  such  service  shall  be  proved  by 
the  aftidavit  of  the  printer  or  his  foreman  or  principal 
clerk,  or  other  person  knowing  the  same."  As  the  publi- 
cation was  not  made  in  the  manner  prescribed  by  section 
79,  the  proof  by  affidavit  fails,  and  there  is  no  basis  upon 
which  to  assume  jurisdiction.  This  court  has  insisted  on 
a  strict  compliance  with  the  statute  in  cases  of  this  char- 
acter. It  also  lias  been  inclined  to  place  upon  the  statute 
Huch  a  liberal  interpretation  as  its  terms  might  warrant 
touching  the  right  to  redeem.  Smith  v.  Carnahan^  83 
Neb.  667. 
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In  Wade,  Law  of  Notice  (2d  ed.)  sees.  1135,  1136,  it  is, 
among  other  things,  said:  ^*In  some  of  the  states  the 
original  i)r(>ress  by  which  the  court  obtains  jurisdiction  of 
the  d(»f(»n(lant  is  no  longer  styled  a  torit  of  summons,  but 
is  called  simply  a  notice.  ♦  ♦  ♦  This  process,  being 
first  in  order,  is  also  of  primary  imi)ortance  in  the  in- 
stitution of  a  suit  either  at  law  or  in  equity;  for  its  due 
service,  actually  or  constructively,  is  necessary  to  give 
the  c<mrt  jurisdiction  either  of  the  defenilant,  in  personal 
actions,  or  of  tlie  thing,  in  actions  in  rem.'^ 

In  Pomeroy  v,  IMts,  31  Mo.  419,  it  is  said:  "An  order 
of  publication,  wliei'e  there  are  nonresident  defendants, 
may  be  made  by  the  court  (or  clerk,  in  vacation),  upon 
an  allegation  in  the  petition  or  an  affidavit,  alleging  the 
fact  of  sucli  nonrt^sidence,  and  directed  to  the  nonresi- 
dents, notifying  them,  etc. 

**Wliere  a  statute  directs  the  publication  of  a  notice 
having  reference  to  personal  right  or  to  property,  the  re- 
ciuirements  of  the  statute  are  to  be  strictly  pursued."  29 
Cyc.  1119,  under  the  heading  "Ry  Publication." 

The  judgment  of  the  district  court  is  reversed  and  that 
c(mrt  directed  to  proceed  in  harmony  with  this  opinion. 
The  plaintitr  should  be  allowed  to  redeem  upon  the  pay- 
ment into  court  for  the  benefit  of  the  defendant  of  such 
sum  as  will  pay  the  amount  of  the  interest  and  taxes  and 
value  of  improvements.  Hayes  County  v.  Wileman^  82 
Neb.  669. 

Reversed. 


Rose  and  Skoowick,  J  J.,  dissenting. 
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Henry  Burroughs  v.  State  op  Nebraska. 

Filed  Octobeb  17, 1913.    No.  18,112. 

Criminal  Law:  Abkaignment.  Under  section  448  of  the  criminal  code, 
a  conviction  of  a  felony  will  not  be  sustained  where  the  defendant 
enters  his  objection  after  the  verdict,  unless  the  record  affirma- 
tively discloses  that  the  accused  was  arraigned,  and  that  he 
pleaded  to  the  Information  or  indictment  before  the  trial.  Barker 
17.  State,  54  Neb.  53;  Browning  v.  State,  64  Neb.  203. 

Error  to  the  district  court  for  Gage  county :  Leander 
M.  Pemberton,  Judge.    Reversed. 

S.  D.  Killen^  for  plaintiff  in  error. 

Grant  O.  Martin,  Attorney  General^  and  Frank  E. 
Edgerton,  contra. 

Hamer,  J. 

The  plaintiff  in  error  was  tried  in  the  district  court  for 
Gage  county  and  found  guilty  of  burglary  in  breaking 
into  a  car  belonging  to  the  Rock  Island  Railroad  Com- 
pany and  in  stealing  therefrom  ten  sacks  of  sugar  of  the 
value  of  $61,  the  projierty  of  Eugene  S.  Stevens.  The 
petition  in  error  alleges  that  section  448  of  the  criminal 
code  was  disregarded  in  the  trial  because  the  accused  was 
not  arraigned.  That  section  reads:  "The  accused  shall 
be  arraigned  by  reading  to  him  the  indictment,  unless,  in 
f*ases  of  indictments  for  misdemeanors,  the  reading  shall 
be  waived  by  the  accused  by  the  nature  of  the  charge 
being  made  known  to  him,  and  he  shall  then  be  asked 
whether  he  is  guilty  or  not  guilty  of  the  offense  charged." 
Attention  is  also  called  to  that  part  of  section  451  of  the 
criminal  code  which  provides :  "If  upon  the  arraignment 
the  accused  offer  no  plea  in  bar,  he  shall  plead  ^guilty'  or 
^not  guilty ;'  but  if  he  plead  evasively,  or  stand  mute,  he 
shall  be  taken  to  have  pleaded  'not  guilty.' "  This  court  in 
Barker  v.  State,  54  Neb.  53,  held  that  section  448  of  the 
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criminal  code  must  be  complied  with  and  could  not  be- dis- 
regarded. 

In  Brounxng  v.  State,  54  Neb.  203,  the  former  opinion 
is  followed  by  an  exhaustive  opinion  containing  many  au- 
thorities. The  opinions  refeiTed  to  were  delivered  by 
Judge  NoKVAL.  Since  the  delivery  of  these  opinions,  the 
legislature  has  been  in  session  several  times  and  has  not 
repealed  the  sections  in  question.  If  it  had  desired  to  re- 
peal the  same,  it  would  no  doubt  have  done  so.  It  is 
argued  with  a  considerable  degree  of  force  in  the  brief 
of  the  attorney  general  that  the  defendant  could  waive 
the  statute,  and  that  he  has  in  effec^t  done  so  by  neglecting 
to  raise  the  quest i(m  before  his  trial  and  conviction.  The 
sections  (j noted  seem  U)  place  the  burden  upon  the  court 
to  make  a  reciu'd  and  show  that  the  provisions  of  section 
448  have  not  been  disregarded.  In  the  face  of  these  sec- 
tions of  the  criminal  code,  we  j-.re  without  power  to  de- 
clare the  trial  a  valid  and  proper  trial,  although  we  may 
feel  that  no  actual  injury^  has  been  done  to  the  defendant. 

In  Barker  t\  State,  supra,  it  is  said  in  the  fourth  para- 
graph of  the  syllabus:  "A  conviction  under  an  amended 
information  cliarging  a  felony  will  not  be  sustained  where 
the  record  does  not  affirmativeh-  disclose  that  the  accused 
was  arraigned,  jnd  that  he  pleaded  before  trial." 

In  Brotrning  v,  State,  supra,  it  is  said  in  the  third  para- 
graph of  the  syllabus:  "When  it  is  discovered  during  the 
trial  on  the  charge  of  a  felony  that  there  has  been  no  ar- 
raignment and  plea,  the  court  should  not  proceed  with 
the  trial  without  arraigning  the  accused,  entering  his 
plea,  and  causing  the  jury  to  be  resworn  and  the  witnesses 
to  be  re-examined."'  In  the  body  of  the  opinion  in  the 
Brmrning  case  it  is  said :  "This  court  held,  in  Barker  v, 
State,  54  Neb.  53,  that  it  was  indispensable  to  the  validity 
of  a  conviction  of  a  felony  that  the  record  aflBrmatively 
show  the  accused,  before  trial,  was  arraigned,  and  that 
he  pleaded  to  the  information  or  indictment,  or,  in  case 
he  stands  mute  or  refuses  to  plead,  that  the  court  enter 
the  plea  of  not  guilty  for  him.    A  re-examination  of  the 
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question  satisfies  us. that  the  conclusion  then  reached  is 
sound  and  should  be  adhered  to."  The  court  then  cites  a 
long  list  of  cases,  after  which  it  remarks :  "There  are  a 
few  decisions  which  hold  that  an  arraignment  and  plea 
may  be  waived  by  the  prisoner  in  all  except  capital  cases, 
but  such  decisions,  for  the  most  part,  were  rendered  under 
statutes  different  from  ours."  It  is  further  said:  "The 
object  of  requiring  an  arraignment  and  plea  in  a  crim- 
inal case  is  to  inform  the  accused  of  the  nature  of  the 
charge  against  him,  and  to  make  up  an  issue  for  trial. 
Until  a  plea  of  not  guilty  is  entered,  there  is  no  issue  of 
fact  for  the  jury  to  determine.  ♦  ♦  ♦  There  can  be  no 
valid  trial  for  a  felony  without  an  arraignment  and  plea 
before  the  trial  is  entered  upon." 

In  Clark,  Criminal  Procedure,  sec.  128,  it  is  said:  "In 
the  arraignment  the  defendant  must  be  called  to  the  bar  of 
the  court,  the  indictment  must  be  distinctly  read  to  him, 
and  he  must  be  asked  whether  he  pleads  guilty  or  not 
guilty.  If  he  stands  mute,  and  obstinately  refuses  to  an- 
swer, a  plea  of  not  guilty  is  entered  for  him  by  the  court. 
*  *  *  Not  only  is  the  arraignment  necessary,  but  the 
plea  is  equally  so,  for  without  a  plea  there  can  be  no  issue 
to  try." 

In  2  Bishop,  New  Criminal  Procedure  (2d  ed.)  sec.  733, 
subd.  4,  it  is  said:  "Without  plea,  there  can  be  no  valid 
trial.  It  is  so  even  though  the  defendant  went  voluntarily 
and  without  objection  to  trial,  knowing  there  was  no 
plea.  It  must  be  before  the  jury  are  sworn;  afterward, 
the  plea  is  too  late." 

If  we  apply  the  rule  as  above  laid  down  to  the  instant 
case,  it  must  be  said  that,  as  the  defendant  did  not  have 
the  complaint  read  to  him  and  did  not  plead  to  it,  there- 
fore no  issue  was  ever  tried. 

In  Bottyen  v.  State,  98  Ala,  83,  the  court  said:  "The 
record  nowhere  shows  that  the  defendant  pleaded  to  the 
indictment,  or  that  the  court  interposed  the  plea  of  ^not 
guilty'  for  him,  or  that  issue  was  joined  on  plea."  The 
judgment  was  reversed. 
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In  People  v,  Corbctt^  28  Cal.  328,  it  is  said:  "A  ver- 
dict, in  a  criminal  case,  where  there  has  been  neither 
arraignment  nor  plea,  is  a  nullity,  and  no  valid  judgment 
can  be  rendered  thereon." 

In  Rouen  v.  fitate,  108  Ind.  411,  the  court  said:  ''Where 
the  record  in  a  criminal  cause  fails  to  disclose  affirma- 
tively that  a  plea  to  the  indictment  was  entered,  either 
by  or  for  the  defendant,  such  record  on  its  face  shows  a 
mistrial,  and  that  the  proceeding  was  consequently  er- 
roneous, to  say  the  least." 

In  Parkinson  v.  People,  135  111.  401,  it  is  said  in  the 
first  paragi'aph  of  the  syllabus:  "The  arraignment  and 
plea  of  tlie  defendant  ♦  ♦  ♦  are  essential  to  the  form- 
ing of  an  issue,  without  which  there  is  nothing  to  try, 
and  nothing  on  which  to  base  a  verdict  or  judgment." 

In  State  v.  Fort],  30  La.  Ann.  311,  it  is  said  in  the 
syllabus  "that  a  i)lea  on  his  behalf  should  be  filed  to  the 
indictment  found  against  the  accused,  that  the  failure  to 
file  such  a  plea  will  vitiate  the  proceedings,  and  justify 
the  setting  aside  of  the  verdict." 

In  Jefferson  v.  State,  24  Tex.  App.  535,  it  is  said  in  the 
body  of  the  opinion :  "It  is  nowhere  made  to  appear  that 
the  defendant  pleaded  to  the  charge  in  the  information, 
nor  that  a  plea  to  the  same  was  entered  for  him.  With- 
out a  plea  there  was  no  issue  to  try." 

In  State  r.  Yanhooh^  88  Mo.  105,  it  was  said  of  the  fail- 
ure to  arraign  the  defendant:  "This  is  a  fatal  error,  and 
it  is  for  the  legislature,  and  not  for  this  court,  to  change 
the  law  on  the  subject." 

In  Wilson  v.  State,  42  Miss.  639,  the  court  said :  "The 
defendant  cannot  waive  his  arraignment,  nor  can  he  plead 
by  attorney.    The  plea  by  attorney  is  no  plea." 

In  Crain  v,  llmted  States,  162  U.  S.  625,  it  was  said: 
"Until  the  accused  pleads  to  the  indictment  and  thereby 
indicates  the  issue  submitted  by  him  for  trial,  there  is 
nothing  for  the  jury  to  try." 

So  far  as  we  have  made  an  examination  of  the  cases 
cited  by  the  attorney  general,  there  is  a  difference  in  the 


r 


Vol,  94]  SEPTEMBER  TERM,  1913.  523 


Burroughs  v.  State. 


proceedings  or  a  differeoce  in  the  statute,  so  that  the  cases 
are  not  m  ptnnt 

Sec*tion  448  of  the  criminal  code  is  not  applicable  to  in- 
dictments nnd  informations  for  misdemeanors.  The  sec- 
tion itwelf  speiMrjcally  provides  that  the  arraignment  may 
he  waived  in  Riich  cases.  That  the  legislature  intended 
that  there  shemld  be  no  waiver  in  case  of  indictments  and 
informations  cliarging  felonies  is  apparent  from  the  lan- 
guage of  the  section.  If  we  disregard  the  expressed  will 
ut  the  legislature,  we  substitute  the  views  of  the  court  in 
place  of  the  lefjjislative  enactment.    This  we  decline  to  do. 

In  the  fare  uf  the  uniform  holding  of  this  court,  suj)- 
pnrted  aw  it  is  \iy  the  great  weight  of  authority,  we  do  not 
feel  like  overruling  the  decisions  of  the  court  contained 
in  Barker  i\  ^Stnte  and  Broicnmg  v.  State,  supra.  The 
judgment  of  t!ie  district  court  is  reversed  and  the  case 
remanded. 

Reversed. 

Fawciett,  J,,  concurring. 

The  langung(*  of  section  448  of  the  criminal  code  is 
plain,  unanihigiious,  and  mandatory,  and  the  construc- 
tion phicod  upuji  it  in  Barker  v.  State,  54  Neb.  53,  and 
Broivinng  h\  State,  54  Neb.  203,  is  clear  and  explicit.  If 
Mie  code  is  to  he  amended,  such  amendment  sh(mld  be 
made  by  the  legislature,  and  not  by  the  court. 

Sedgwick,  J.,  concurring. 

I  concur  in  this  decision  solely  because  it  seems  to  be 
rofiuired  by  thi^  statute,  which  will  admit  of  no  other  con- 
struction, and  the  statute  was  enforced  in  an  early  de- 
cision of  thi?i  court  which  has  been  subsequently  followed. 
Many  courts  that  adopted  such  a  technical  rule  in  the 
absence  of  a  controlling  statute  have  since  changed  their 
views,  nnd  T  think  have  done  wisely  in  so  doing.  When 
the  defendant  is  prosecuted  by  information  and  not  by 
indictment,  a  copy  of  the  information  is  required  by  our 
istatute  to  be  served  upon  him  before  the  trial.    He  is  al- 
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ways  ropresc^nted  by  counsel;  tbere  is  nothing  secret  or 
hidden  in  the*  proceedings  taken  against  him  in  open  conrt, 
and  if  he  goes  to  trial  without  objection,  and  does  not 
ask  for  any  further  information  as  to  the  charge  against 
him  until  after  the  trial  is  over,  and  he  has  been  fully 
heard  upon  all  matters  alleged  and  urged  against  him,  it 
seems  unreasonable  to  set  aside  the  whole  proceeding 
ui>on  an  immaterial  technicality.  The  court,  however,  is 
powerless  to  remedy  the  matter.  The  statute  is  un- 
equivocal. It  says  (criminal  code,  sec.  448) :  'The  ac- 
cused shall  be  arraigned  by  reading  to  him  the  indict- 
ment." Til  is  is  followed  by  the  provision  that,  in  case  of 
misdemeanor,  it  may  be  waived  by  the  accused.  This  pro- 
vision, as  a  i)art  of  the  Siime  section,  that  it  may  be  waived 
in  misdemeanor  cases  makes  it  conclusive  that  the  legisla- 
ture's intention  was  that  it  could  not  be  waived  in  felony 
cas<*s,  and,  although  this  i>lain  statute  was  reluctantly 
(enforced  by  the  court  many  years  ago,  the  legislature  is 
manifestly  satisfied  with  the  technical  rule  which  it  has 
established.  No  change  and,  so  far  as  I  know,  no  at- 
tempt to  change  the  statute  has  been  made.  If  the  statute 
was  at  all  ambiguous,  and  would  admit  of  any  other  con- 
struction, the  court  might  conclude  that  a  rule  more  in 
harmony  with  the  policy  of  the  courts  in  modem  times 
was  intend(Kl  by  the  legislature.  But  as  it  is,  if  the  court 
should  overturn  this  rule,  it  would  be  the  rankest  kind  of 
judicial  legislation.  Tlie  decisions  of  courts  in  other 
jurisdictions  where  the  legislature  has  not  decided  the 
nuitter  are  of  no  use  in  ascertaining  the  duty  of  this  court 
under  this  statute  and  those  long-standing  decisions  en- 
forcing it. 

Letton,  J.,  dissenting. 

I  most  earnestly  dissent  from  the  conclusion  in  this 
case.  It  seems  to  me  to  be  a.  blind  adherence  to  a  bad 
precedent,  and  that  the  court  now  has  an  opportunity  to 
take  a  better  stand. 
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T]m  record  shows  that  an  information  was  filed  charg- 
ing the  appellant  with  burglary;  that  a  true  and  certified 
copy  of  tlio  information  was  served  upon  the  accused; 
and  that  at  his  request  the  ca*se  was  continued  to 
the  next  term  of  court.  At  the  next  term  defendant 
again  requests  and  procured  a  continuance,  and  at 
the  next  succeeding  term  the  cause  was  tried.  In- 
struction No.  2  states  to  the  jury  that  the  defendant 
*'has  lieeu  arraigned  on  said  information  and  has  pleaded 
not  guilty,"  etc.,  but  no  journal  entry  shows  this  to  be 
the  case.  Not  until  after  the  verdict  of  guilty  had  been 
rendered  was  the  complaint  made  that  he  had  not  been 
arraigned.  So  far  as  the  journal  shows,  the  only  thing 
hicking  was  the  reading  aloud  of  the  information  in  open 
rourt,  and  the  request  for  him  to  plead.  The  trial  was 
t'onduf  ted  in  all  respects  as  if  this  had  been  done.  I  can- 
not agree  to  the  doctrine  that  one  who  for  months  before 
tite  trial  had  been  in  possession  of  a  copy  of  the  informa- 
tion with  the  names  of  the  witnesses  indorsed  thereon, 
who  repeatt*dly  re^iuests  and  secures  continuances,  ap- 
pears with  hiscounsel  on  the  day  of  the  trial,  takes  part 
in  selecting  and  impaneling  the  jury,  and  thereafter  pro- 
duces witnesses  in  his  own  behalf,  and  submits  his  case 
to  the  jury  after  argument  by  his  counsel,  has  not  waived 
the  formality  of  having  the  infornmtion  read  to  him  and 
an  entry  made  by  the  court  that  he  pleaded  not  guilty,  or 
stood  mute.  It  seems  to  me  that  such  a  rule  permits  and 
encourages  tiifling  with  the  administration  of  justice.  Of 
rourse,  the  reason  for  arraignment  is  to  let  the  accused  be 
fully  informed  as  to  the  charge  which  he  is  called  upon 
to  mwt»  but  this  had  already  been  done  by  the  service  of 
the  information  upon  him.  The  accused  has  suffered  no 
injury  to  any  substantial  right,  and  his  conviction  should 
not  be  set  aside  for  the  lack  of  such  an  empty  form.  The 
more  modern  and  better  rule  is  announced  in  a  very  re- 
cent case  in  Michigan,  People  t\  ^yee]i's,  130  N.  W.  697 
(165  Mich.  362)  :  ''The  presence  of  accused  in  court 
through  a  trial  of  a  felony  case  upon  the  merits,  repre- 
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sen  ted  by  counsel,  who  failed  to  call  attention  to  the  omis- 
sion of  arraignment  and  plea,  was  a  waiver  of  ajccused's 
right  thereto." 

It  is  true  that  in  the  Browning  and  Barker  cases  this 
rourt,  some  15  years  ago,  adhered  to  the  doctrine  estab- 
lished in  the  days  wlien  the  accused  seemed  to  have  no 
rights,  when  the  whole  machinery  of  the  law  seemed 
designed  for  the  purpose  of  conviction,  and  when  courts 
were  prcme  to  establish  technical  rules,  and  require  strict 
comi)li{mce  therewith,  in  order  to  aid  persons  probably 
innocent,  ])ut  handicapped  in  their  defense,  and  subject 
to  harsh  i)unislnnent  out  of  all  pr()i)ortion  to  the  gravity 
of  the  crimes  charged.  Hut,  the  more  modem  and  sounder 
doctrine  also  finds  support  in  this,  court  in  the  case  of 
AUyn  V.  l^tat(\  21  Neb.  593.  It  is  true  that  the  conviction 
was  for  a  misdemeanor,  but  in  support  of  the  decision  the 
case  of  f^tate  v.  (Jrrrne,  66  la.  11,  where  the  accused  was 
convicted  of  a  felony,  is  cpioted  from  at  length,  appar- 
ently with  approval,  and  Maxwell,  Criminal  Procedure,  p. 
541,  is  also  quoted,  a  portion  of  the  excerpt  being  as  fol- 
lows: "A  party  who  personally  and  by  his  counsel  vol- 
untarily goes  into  ccmrt,  practically  on  a  plea  of  not 
guilty,  should  not,  after  verdict,  be  permitted  to  assign 
as  a  reason  for  setting  aside  the  verdict  that  he  was  not 
asked  to  say  whether  he  was  guilty  or  not  guilty  before 
the  trial.  lie  has  had  the  benefit  of  the  plea  of  innocence 
in  his  favor  and  has  been  prejudiced  in  no  right."  Before 
the  Barker  case  was  decided,  many  courts  took  the  con- 
trary view  to  the  rule  then  stated.  Since  that  time  other 
courts  have  seen  the  light  and  have  declined  to  adhere  to 
decisions  so  contrary  to  the  spirit  of  the  reformed  pro- 
cedure. 

The  supreme  court  of  Wisconsin,  in  Hack  v.  State,  141 
Wis.  346,  directly  overruled  several  cases  in  that  state 
holding  to  the  ancient  rule.  In  the  opinion  of  Chief  Jus- 
tice Winslow,  and  the  concurring  opinion  of  Justice 
Marshall,  sound  and  weighty  reasons  are  given  for  the 
decision.  I  commend  a  reading  of  these  opinions  to  those 
interested  in  the  question. 
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It  IB  givenj  in  the  majority  opinion,  as  one  of  tlie  reasons 
for  the  ctmi!lu8ion  that  the  sections,  of  the  criminal  code 
prescribing  that  the  accused  shall  be  arraigned,  and  the 
manner  of  entering  his  plea  to  the  indictment,  have  not 
l>een  repealed^  though  the  legislature  has  been  in  session 
several  times  since  the  Barker  and  Browmng  cases  were 
decided.  Thisi  argument  is  fallacious.  No  one  contends 
that  tliese  sections  should  be  repealed.  They  apply  to  the 
trial  of  all  classes  of  criminals  subject  to  prosecution  by 
indictment,  but  the  accused,  at  least  in  cases  not  capital, 
should  he  held  to  have  waived  these,  as  he  may  other  re- 
el uireuient^  of  the  criminal  code. 


Walteb  J,  Damron,  appellee,  v.  Mary  E.  Nobles, 

APPELLANT. 

PtLED  October  31,  1913.     No.  17,072. 

Sales:  Bru.  of  Salk:  Conbtruction:  Review.  A  written  bUl  of  sale, 
which  deBcribt^d  the  property  sold  as  "all  of  the  furniture  and 
furnishings  In  all  the  rooms  (except  room  No.  10,  and  except 
one  carpet  and  one  bed)  on  the  second  and  third  floors  of  the 
building,  No.  229  North  Eleventh  street,"  was  construed  by  the 
iJlstrlct  court  as  reserving  all  the  furniture  in  room  numbered 
10,  and.  In  addition  thereto,  reserving  a  carpet  and  bed  in  other 
parts  of  the  house,'  that  the  only  ambiguity  was  in  the  identifica- 
tion of  the  carpet  and  bed  so  reserved,  and  to  which,  over  defend- 
ant's objections,  the  proof  was  limited  upon  the  trial.  Held, 
That  under  the  oral  evidence  it  does  not  sufficiently  appear  that 
the  holding  was  erroneous. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J,  Counish,  Judge.    Affirmed. 

Talhot  d  AUctK  for  appellant. 

R,  H,  Uagvlin  and  F.  G.  Foster,  contra. 

Reese,  r.  j. 

This   is  an   u*  tion  in  replevin  whereby  plaintiff  seeks 
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the  possession  of  a  ''brass  bed  and  one  carpet,  a  green 
Wilton  rug,  12x15  feet,  of  the  value  of  |30."  -  It  is  to  be 
inferred,  though  not  shown  by  the  record,  that  the  suit 
was  commenced  in  one  of  the  courts  having  justice  of  the 
peace  jurisdiction,  and  taken  on  appeal  to  the  district 
court,  wbere  a  jury  trial  w^as  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  plaintiff.    Defendant  appeals. 

It  appears  from  the  record  before  us  that,  on  and  prior 
to  the  29th  day  of  December,  1909,  plaintiff  was  conduct- 
ing a  rooming  house  in  the  city  of  Lincoln,  and  on  that 
date  consummated  a  sale  of  certain  of  the  furniture  and 
furnishings  therein  to  defendant.  A  bill  of  sale  was  pre- 
pared, signed  by  plaintiff  and  his  wife,  and  delivered  to 
defendant,  who,  on  the  first  of  January  following  took 
possession.  The  property  sold  is  described  in  the  bill 
of  sale  as  "all  of  the  furniture  and  furnishings  in  all  the 
rooms  (except  room  No.  10,  and  except  one  carpet  and 
one  bed)  on  the  second  and  third  floors  of  the  building, 
No.  229  North  Eleventh  street,  Lincoln,  Nebraska,  to- 
gether with  the  sign  on  the  front  of  said  building,  as  set 
out  in  the  inventory  attached  hereto  and  made  a  part 
hereof."  There  is  no  inventory  attached  to  the  contract 
shown  in  the  record,  nor- is  there  any  proof  as  to  the  floor 
on  which  room  numbered  10  is  situated.  The  result  of  the 
suit  hangs  upon  the  construction  to  be  given  to  this  de- 
scription of  the  property  sold.  It  is  conceded  by  both 
parties  that  the  description  is  ambiguous.  By  reason  of 
that  ambiguity  the  parties  are  involved  in  this  suit,  which 
must  be  a  losing  one  to  both.  It  is  claimed  by  plaintiff 
that  all  the  furniture  and  furnisliings  in  room  numbered 
10  are  reserved  to  plaintiff,  and  in  addition  thereto  a 
carpet  and  bed  "on  the  second  and  third  floors"  of  the 
building,  while  it  is  insisted  by  defendant  that  the  con- 
tract should  be  so  construed  as  to  except  only  the  carpet 
and  bed  in  room  numbered  10.  The  trial  court  apparently 
adopted  the  view  that  there  was  no  ambiguity  in  the  pro- 
visions regarding  the  contents  of  room  numbered  10,  hold- 
ing that  all  in  that  room  was  reserved,  that  there  wa3  no 


Vol.  94]  SEPTEMBER  TERM,  1913.  529 


Damron  v.  Nobles. 


ambiguity  in  the  clause  reserving  a  carpet  and  bed,  but 
that  the  ambiguity  was  as  to  which  particular  carpet  and 
bed  were  reserved.  The  jury  were  instructed,  "as  a  mat- 
ter of  law,  that  the  bed  and  carpet  sold  would  be  one  not 
contained  in  room  No.  10;"  that  they  were  to  determine 
by  their  verdict  "whether  the  bed  and  carpet  replevied 
are  the  ones  agreed  upon  by  the  parties  as  the  ones  re- 
served by  the  plaintiff;''  that,  if  they  were,  the  finding 
should  be  in  his  favor;  thus  shutting  out  all  defenses  ex- 
cept that  one  question.  Accepting  the  language  of  this 
carelessly  and  defectively  written  description  of  the  prop- 
erty intended  to  be  sold  as  that  which  is  to  govern,  wo 
cannot  say  but  that  the  holding  of  the  court  was  correct, 
although  the  testimony  was  conflicting.  On  the  day  pre- 
ceding the  one  on  which  the  contract  was  executed,  and 
on  the  day  when  defendant,  with  plaintiff,  inspected  th(» 
property  to  be  sold,  and  wlien  the  alleged  reservation  was 
first  orally  made,  plaintiff  gave  written  instructions  to 
his  agents  to  sell  his  entire  holdings  in  the  rooming 
house,  saying,  "We  reserve  the  furniture  in  the  room  now 
occupied  by  us.  Will  give  immediate  possession  on  de- 
livery of  the  bill  of  sale  and  receiving  the  |500  and  secured 
papers  for  balance,"  etc.  The  price  in  this  written  au- 
thority was  $1,400,  and  the  sale  was  made  for  $1,435.  Tlie 
reservation  contained  in  this  written  authority  of  the 
room  occupied  by  plaintiff  referred  to  room  numbered  10, 
and  no  other  or  different  one.  This  paper,  however,  was 
excluded  by  the  court,  on  the  ground  that  it  was  sought 
thereby  to  vary  the  terms  of  the  contract.  There  was  no 
error  in  this  ruling. 

While  the  writer  does  not  fully  agree  w^'th  the  holding 
of  the  trial  court,  it  is  probable,  all  things  considered, 
that  the  court  did  not  err,  and  that  the  judgment  should 
be  aflarmed,  which  is  done. 

Affirmed. 

Babnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 

37 
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William  Hollinrake,  appellant,  v.  John  P.  Neeland 

ET  AL.,  appellees. 

Piled  October  31,  1913.    No.  17,437. 

Injunction:  Remedies  at  Law:  Pobsassion  of  Real  Estate.  A  liti- 
gant cannot  successfully  invoke  the  extraordinary  remedy  of 
injunction,  the  effect  of  which  would  be  to  obtain  possession  of 
real  estate,  unless  the  facts  and  circumstances  in  the  case  are  such 
that  his  ordinary  legal  remedies  are  inadequate. 

Appeal  from  the  district  court  for  Dawes  county: 
William  H.  Westover,  Judge.     Affirmed. 

Allen  (h  Fisher  and  William  P.  Rooney,  for  appellant 

Edwin  D,  Criteg,  contra. 

Barnes,  J. 

This  action  was  commenced  in  the  district  court  for 
Dawes  county  to  obtain  an  injunction  restraining  defend- 
ants from  trespassing  upon  a  certain  tract  of  real  estate 
situated  in  that  county.  A  temporary  injunction  was  al- 
lowed, but  ui)on  the  final  trial  of  the  cause  the  injunction 
was  dissolved  and  the  plaintiffs  action  was  dismissed. 
Exceptions  were  taken,  and  plaintiff  has  api)ealed. 

Among  other  errors  complained  of,  it  is  contended  that 
the  court  erred  in  permitting  defendants  to  answer  while 
in  contempt  for  a  violation  of  the  temporary  order  of  in- 
junction. It  Is  a  sufficient  answer  to  this  assignment  to 
say  that  there  seems  to  be  no  adjudication  in  the  record 
that  defendants  were  guilty  of  a  violation  of  the  injunc- 
tion. Again,  it  was  in  the  discretion  of  the  district  court 
to  allow  defendants  to  file  an  answer  to  plaintiffs  peti- 
tion, and  it  is  not  claimed  that  the  court  abused  its  dis- 
cretion. 

The  other  assignments  of  error  may  be  disposed  of 
under  the  general  contention  that  the  court  erred  in  giv- 
ing the  judgment  against  the  plaintiff. 
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It  appears  from  the  record  that  plaintiflf,  in  April,  1901, 
leased  the  half  section  of  land  on  which  the  alleged  tres- 
pass was  committed  from  the  state,  the  same  being  known 
as  school  land;  that  the  rest  of  the  school  section  was 
leased  from  the  state  by  defendant  John  F.  Neeland  (the 
other  defendants  having  disclaimed  any  interest  or  lia- 
bility to  the  plaintiff  in  this  action) ;  that  the  land  upon 
which  the  alleged  trespass  was  committed  was  uninclosed 
prairie  land,  without  trees  or  cultivation  of  any  kind,  and 
was  wholly  in  a  state  of  nature;  that  it  was  entirely  sur- 
rounded by  the  land  owned  or  leased  by  defendant;  and  it 
also  appears  that  it  was  leased  of  the  plaintiff  by  the  de- 
fendant about  the  year  1901,  who  took  i)ossession  of  it,  and 
who  appears  to  have  held  over  under  his  lease  up  to  the 
time  of  the  conmiencement  of  this  action;  that  defendant 
has  paid  the  rent  reserved  by  plaintiff  in  full  up  to  the 
month  of  June,  1910,  either  voluntarily  or  by  the  payment 
of  a  judgment  recovered  by  plaintiff  in  the  justice  court 
of  said  county.  Plaintiff  claimed  that  he  had  terminated 
defendant's  lease  prior  to  the  commencement  of  this  action 
by  serving  him  with  a  notice  to  quit;  but  the  record  con- 
tains no  competent  evidence  tending  to  establish  that 
fajct.  Tt  is  not  claimed  that  plaintiff  was  in  agtual  pos- 
session of  the  land,  but  it  is  insisted  that  he  was  entitled 
to  such  possession.  It  clearly  appears  that  the  land  in 
question  wa«  surrounded  by  a  large  body  of  other  land 
owned  or  leased  by  the  defendant,  which  is  inclosed  by 
fences  and  was  used  as  a  pasture  for  defendant's  cattle; 
that  defendant  has  never  driven  nor  herded  his  cattle 
upon  the  plaintiff's  land;  but  it  seems  clear  that  defend- 
ant's stock  has,  at  will,  run  thereon.  Upon  this  evidence 
the  district  court  held  that  plaintiff  was  not  entitled  to 
invoke  the  aid  of  a  court  of  equity  to  restrain  the  alleged 
trespass. 

The  land  in  question  was  actually  in  the  possession  of 
the  defendant.  It  was  within  the  inclosure  used  by  him 
as  a  pasture  for  his  cattle.  Plaintiff  had  leased  it  to  the 
defendant  for  a  year,  and  plaintiff  says  that  defendant  held 
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it  from  year  to  yosir  thereafter.  Plaintiff  had  received  the 
rents  and  profits  therefor  up  to  June,  1910,  and  this  suit 
was  conuneneed  in  July  of  that  year.  Even  if  defendant's 
jjosKession  of  tlie  land  was  wrongful,  the  plaintiff  was  not 
entitled  to  an  injunction,  the  effect  of  which  would  be  to 
remove  him  therefrom,  in  the  absence  of  a  showing  that 
the  ordinary  remedies  at  law,  such  as  ejectment,  or  for- 
iible  detainer,  would  l)e  unavailing.  There  seems  to  be  no 
r(»ason  why  one  or  tlie  other  of  those  remedies  could  not 
have  been  emi)loyed  in  the  case  at  bar. 

For  the  for(\ii:oing  reasons,  it  is  apparent  that  the  judg- 
ment of  the  district  ccmrt  was  right,  and  it  is  therefore 

Affirmed. 

Letton,  RasE  and  Sedgwick,  JJ.,  not  sitting. 


Eleonoue  Hutschkowski,  appeli^nt,  v.  William 
Rrecks,  appellee. 

Filed  October  31,  1913.     No.  16,632. 

1.  Courts:   CoxsTiTrTiONxr  Law:    Treaties.    Under  section  2,  art  VI. 

constitution  of  the  United  States,  "all  treaties  made,  or  which 
shall  be  made  under  the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land,  and  the  Judges  in  every  state  shall  he 
bound  thereby;  anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary,  notwithstanding." 

2.  Pleading:     Judicial    Notice:     Treaties.      State    courts    will    take 

judicial  notice  of  the  existence  of  a  treaty,  and  if  its  provisions 
are  self-executing  it  Is  unnecessary  to  plead  Ita  existence. 

3.  Appeal:    Qukstions   Reviewable.     Questions   presented    as   to  the 

rights  of  the  husband  of  a  deceased  nonresident  alien  In  lands 
lying  in  this  state  not  having  been  presented  or  decided  In  the 
district  court  will  not  be  decided  here,  but  the  cause  will  be 
remanded  for  further  proceedings. 

Appeal  from  tho  district  court  for   Frontier  county: 
Robert  C.  Orh,  JnxiE.    Rnrrffcd  tnth  directions. 
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S.  L.  Geisthardt^  L.  H.  Cheney  and  E,  P.  Pyle,  for  ap- 
pellant 

W-  S,  Marian  and  Lambe  d  Butler,  contra. 

Letton,  J- 

The  plaintiff  brought  this  action  seeking  to  partition 
certain  lands  in  tliis  state.  She  alleged  that  Frederick 
BreckSj  the  oi^  ner  of  the  land,  died  intestate  leaving  sur- 
viving Iiim  as  bi«  only  heirs  the  plaintiff,  who  is  his  sister, 
and  the  defendant,  William  Brecks,  his  brother,  a  resi- 
dent of  tJiis  state;  that  by  the  laws  of  this  state  the  prop- 
erty descended  to  the  heirs  at  law,  and  that  she  claims 
an  nndividcd  half  interest  in  the  land  as  one  of  the  heirs. 
The  defendant  ani^wered  that  the  plaintiff  is  a  nonresident 
alien,  a  citizen  and  resident  of  Prussia,  and  therefore  had 
i]0  interest  in  the  hind.  Plaintiff  replied  admitting  that 
she  was  a  jionrewident  alien,  as  alleged.  A  motion  for 
judgment  on  the  pleadings  was  filed  and  argued,  and  the 
case  taken  under  advisement.  An  amended  reply  was 
then  filed  withuut  leave  of  court,  pleading  a  treaty  be- 
tween the  United  Htates  and  Prussia,  by  the  terms  of 
which  citizens  of  Prussia  are  entitled  to  sell  and  withdraw 
the  proceeds  of  real  estate  which  they  would  inherit  if 
citizens  of  the  United  States.  At  the  next  term  there  was 
filed  a  motion  to  strike  the  amended  reply,  which  was 
unstained  for  sufficient  reasons.  In  pa.ssing  upon  the  mo- 
tion for  judgment  on  the  pleadings,  the  court  stated  the 
issues  as  above,  and  said :  "In  this  condition  of  the  plead- 
ings tln^re  was  no  attempt  on  the  part  of  the  plaintiff  to 
claim  under  or  by  virtue  of  any  treaty  or  other  agreement 
in  any  way  sn|>erseding  said  statute;  but,  on  the  contrary, 
thft  petition  dii^cluses  that  she  claimed  only  under  the 
laws  of  this  state.  The  motion  of  defendant  for  judgment 
on  the  pleadings  is»  therefore,  sustained."  The  plaintiff's 
cause  of  action  was  then  dismissed,  and  the  title  was 
quieted  in  the  defendant.  An  ap])eal  was  perfected  to 
tliis  court.    The  plaintiff  afterwards  died.    A  motion  was 
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made  to  revive  the  cause  in  the  name  of  Herman  Bntach- 
kowski,  the  husband  of  the  deceased,  which  was  sustained 
and  the  cause  revived,  leaving  the  question  open  as  to  the 
property  right  of  the  survivor.  Butschkotoski  v.  Brecks, 
93  Neb.  604. 

We  will  first  consider  whether  the  court  erred  in  its 
judgment  on  the  pleadings.  This  seems  to  depend  upon 
whether  the  court  will  take  judicial  notice  of  the  exist- 
ence of  a  treaty  between  the  United  States  and  Prussia, 
or  whether  it  is  necessary  for  oue  who  seeks  to  take  ad- 
vantage of  the  provisions  of  a  treaty  to  plead  the  same. 

Section  2,  art.  VI,  constitution  of  the  United  States, 
declares:  "This  constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land, 
and  the  judges  in  every  state  shall  be  bound  thereby;  any- 
thing in  the  constitution  or  laws  of  any  state  to  the  con- 
trary, notwithstanding." 

It  has  been  repeatedly  declared  that  treaties  are  the 
supreme  law  of  the  land,  and  that  a  self-executing  treaty 
requires  no  legislation  to  put  it  into  operation.  Yeaker^s 
Heirs  v.  Yeaker's  Heirs,  4  Met.  (Ky.)  33,  81  Am.  Dec. 
530;  Cunard  Steamship  Go.  v,  Robertson,  112  U.  S.  580, 
5  Sup.  Ct.  Rep.  247.  And  statutes  have  often  been  de- 
clared void  so  far  as  in  oppositicm  to  the  terms  of  a  valid 
treaty.  Baker  v.  City  of  Portland,  5  Saw.  (U.  S.  C.  C.) 
me;  Fisher  i\  Harnden,  1  Paine  (U.  S.  C.  C.)  55.  A  treaty 
giving  citizens  of  a  foreign  country  the  right  to  take  lands 
•^^ydescent  in  this  country  is  superior  to  and  controls  any 
state^iegislfition  against  the  holding  of  lands  by  aliens. 
Kull  v.^K^^^L  37  Uun  (N.  Y.)  476;  Haueustem  v.  Lynham, 
100  U.  ^'  483;  1)1  re  Stixrud's  Estate,  58  Wash.  339; 
Miiinesotd  Canal  <C  Power  Co,  v.  Pratt,  101  Minn.  197, 
232.  See,  ^Is^?  ^  f"ll  collecticm  of  cases  on  this  subject 
contained  in  A^^n.  Cas.  1912  A,  1101,  annotating  Ahrens 
V.  Ahrens.  144  Ja.  480. 

In    Cunard   SU^onhship    Co,    v,    Rohertson^   supra,  the 
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court,  after  quoting  the  constitutional  provision  before 
referred  to,  say :  "A  treaty,  then,  is  the  law  of  the  land 
as  an  act  of  congress  is,  whenever  its  provisions  prescribe 
a  role  by  which  the  rights  of  the  private  citizen  or  sub- 
ject may  be  determined.  And  when  such  rights  are  of  a 
nature  to  be  enforced  in  a  court  of  justice,  that  court  re- 
sorts to  the  treaty  for  a  rule  of  decision  for  the  case  be- 
fore it  as  it  would  to  a  statute." 

Schultze  V.  Schultze,  144  111.  290,  19  L.  R.  A.  90,  was 
an  action  for  partition.  The  complainant  was  a  resident  of 
Bremen,  and  several  of  the  defendants  were  citizens  of 
this  country-  One  of  the  defendants  answered  that  the 
complainant  was  a  nonresident  alien,  and  that  by  a  stat- 
ute of  Illinois  such  an  alien  was  not  capable  of  acquiring 
title  to  the  lands  in  that  state.  So  far  as  the  report  shows, 
no  reference  was  made  in  the  pleadings  to  the  existence 
of  a  treaty.  Both  the  lower  court  and  the  supreme  court 
of  Illinois  held  that,  under  the  treaty,  the  plaintiff  could 
recover,  and  that  its  effect  was  to  suspend  for  three  years 
the  operation  of  the  alien  law  of  Illinois,  so  that  non- 
residents might  dispose  of  the  property  and  withdraw  the 
proceeds.  It  will  be  seen  that  the  pleadings  in  that  case 
are.  substantially  the  same  as  in  the  case  at  bar.  See,  also, 
Ex  parte  McCahe,  46  Fed.  363,  373;  Bliss,  Code  Pleading 
(3d  ed.)  sec.  185. 

We  reach  the  conclusion  that  it  was  no  more  necessary 
to  plead  the  terms  of  the  treaty  than  it  would  be  to  plead 
the  terms  of  a  domestic  statute,  or  a  provision  of  the  con- 
stitution of  this  state  or  of  the  United  States.  Article 
XIV  of  the  treaty  of  1828  between  the  United  States  and 
Prussia  provides :  "And  where,  on  the  death  of  any  per- 
son holding  real  estate  within  the  territories  of  the  one 
party,  such  real  estate  would,  by  the  laws  of  the  land, 
descend  on  a  citizen  or  subject  of  the  other,  were  he  not 
disqualified  by  alienage,  such  citizen  or  subject  shall  he 
allowed  a  reasonable  time  to  sell  the  same,  and  to  with- 
draw the  proceeds  without  molestation  and  exempt  from 
all  duties  of  detraction,  on  the  part  of  the  government  of 
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the  respective  states/-  When  the  facts  brought  the  case 
within  the  provisions  of  this  treaty,  it  was  the  duty  of  the 
court  to  enforce  its  terms  just  as  fully  as  those  of  a  statute 
of  the  state.  In  so  far  as  the  local  statutes  are  in  conflict 
with  the  treaty,  the  provisions  of  the  treaty  must  govern. 
We  are  satisfied,  therefore,  that  the  court  erred  in  enter- 
ing judgment  upon  the  pleadings  against  the  plaintiff. 

A  further  question,  hoAvever,  has  arisen  since  the  death 
of  plaintiff.  Her  husband  is  in  this  court  setting  up  a 
property  right  in  the  land  by  virtue  of  a  -paper  in  the 
nature  of  an  agreement  between  husband  and  wife  with 
respect  to  the  descent  of  their  respective  separate  prop- 
erty. It  is  unnecessary  to  set  out  the  instrument  at 
lengtlK  Nothing  has  been  produced  showing  that  the  in- 
strument is  of  any  validity,  or  that  it  can  operate  in  any 
manner  to  transfer  the  property  rights  of  Mrs.  Butsch- 
kowski  in  the  real  estate  to  her  husband  on  her  decease. 
Furthermore,  an  affidavit  in  the  record  on  the  motion  to 
revive  seems  to  show  that  the  plaintiff  died  in  1911.  Bj 
section  1  of  the  decedent  act  of  1907  (laws  1907,  ch.  49: 
Ann.  St.  1907,  se<'.  4901),  the  real  estate  of  deceased  per- 
sons shall  descend:  ^'Fourth.  One-half  to  the  husband  or 
wife  if  there  be  no  child,  nor  the  issue  of  any  deceased 
child  or  children,  surviving.  Fifth.  If  the  deceased  leav(» 
relatives  of  his  or  her  blood,  the  residue  of  the  real  estate 
of  w'hich  he  or  she  shall  die  seized,  in  t^ie  cases  above 
named,  when  not  lawfully  devised,  shall  descend  subject 
to  the  rights  of  homestead,  in  the  same  mauner  and  to  the 
same  persons  as  hereinafter  provided  for  the  descent  of 
real  estate  of  deceased  persons  leaving  no  husband  or  wife 
surviving."  Tender  these  provisions  of  the  statute,  it  may 
be  that  tlie  husband  of  deceased  is  entitled  to  a  portion  of 
the  real  estate  in  controA'ersy  by  descent.  The  questions 
as  to  the  effect  of  the  writing  mentioned  or  as  to  the  heir- 
ship of  the  husband  are  not  before  us,  but  should  be  pre- 
sented in  the  projier  forum. 

For  these  reasons,  we  deem  it  proper  to  reverse  the 
judgment  and  remand  the  case  to  the  district  court,  with 
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directions  to  i)ermit  the  parties  to  make  up  issues  as  to 
the  property  rights  of  the  husband,  and  to  take  such  other 
steps  as  may  be  deemed  necessary  to  establish  the  same, 
if  any  he  may  have. 

Bevebsed. 

Baknes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


Carr  &  Neff  Lumber  Company,  appellee,  v.  Peter 
Krogh,  appellant. 

Filed  Octobeb  31,  1913.    No.  17,353. 

Mechanics'  Liens:  Time  for  Filing.  Where  a  tenant,  in  June,  1909, 
purchased,  under  authority  previously  given  by  his  landlord, 
material  for  the  erection  of  a  barn  and  the  repair  of  a  house 
and  fence  upon  the  landlord's  property,  which  material  was 
furnished  in  that  month,  the  fact  that  in  the  latter  part  of 
September  the  landlord  authorized  the  purchase  of  other  ma- 
terial to  be,  and  which  was,  used  in  making  a  potato  cellar  does 
not  operate  to  extend  the  time  for  filing  a  lien  for  the  material 
furnished  in  June  to  four  months  from  the  last  delivery  under 
the  September  contract. 

Appeal  from  the  district  court  for  Morrill  county: 
Hanson  M.  Grimes,  Judge.    Affirmed  as  modified. 

WiUiams  &  Williams^  for  appellant. 

G.  J.  Hunt,  contra. 

Letton,  J. 

Action  to  foreclose  mechanic's  lien.  The  petition  al- 
leges that  between  June  12,  1009,  and  November  8,  1909, 
the  plaintiff,  under  a  verbal  contract,  delivered  to  de- 
fendant certain  building  material  to  be  used  in  the  con- 
struction and  repair  of  a  dwelling  house,  bam,  potato 
cellar,  and  other  buildings  upon  defendant's  premises; 
that  a  lien  was  duly  filed  within  four  months  of  the  time 
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of  funiisliing  the  material.  An  itemized  account  is  at- 
tached to  the  i)etition.  The  defendant  denies  that  he  ever 
bought  or  ordered  of  plaintiff,  or  that  he  was  ever  fur- 
nished, any  lumber  or  building  material  of  any  kind  jH-ior 
to  the  28th  of  September,  1909,  but  admits  tiiat  the  ma- 
terial alleged  to  have  been  purchased  from  that  time  to 
November  8,  1909,  inclusive,  was  sold  and  delivered  to 
him.  He  admits  the  filing  of  the  lien,  and  pleads  that  he 
was  then  indebted  to  plaintiff  in  the  simi  of  f97.70,  which 
he  has  since  fully  paid. 

The  real  controversy  seems  to  be  as  to  whether  the  pur- 
chase of  the  items  furnished  before  September  28  was  au- 
thorized by  the  defcaidant.  It  is  undisputed  that  the  ma- 
terial furnished  was  used  in  making  improvements  upon 
defendant's  farm.  The  testimony  shows  that  plaintiff 
f\irnished  the  material  at  tlie  request  of  one  Farmer,  who 
was  defendant's  less<^e.  Farmer  testifies  that  at  the  time 
he  leas(Hl  the  land  Krogh  directly  authorized  him  to  pro- 
cure tlie  material  used  in  building  the  barn  and  repairing 
the  house  and  fen(*es  upon  the  farm.  These  items  w«*e  all 
furnished  in  June,  1909.  This  is  corroborated  by  other 
witnesses,  who  testified,  with  respect  to  admissions  made 
by  5Ir.  Krogh,  that  he  had  told  Farmer  that  he  would 
stand  good  for  the  lumber  and  material  he  got  that  was 
necessary  to  use  on  the  place.  There  is  other  testimony 
that,  when  presented  with  a  bill  for  the  whole  amount  of 
material  furnished,  he  said:  "That  is  all  right;  he  had 
given  Mr.  Carter  an  order  for  some  lumber,  and  when  he 
got  through  with  it  he  would  settle  the  whole  thing." 
While  denying  authority  to  Fanner  to  buy  the  specific 
items  in  tlic  bill,  Krogh  himself  testifies:  "I  did  tell  Mr. 
Wiggins  at  that  time  that  I  had  told  Mr.  Farmer  I  would 
pay  for  all  the  lumber  he  had  ordered  that  was  necessary 
on  tlie  place."  There  seems  to  be  no  dispute  but  that  all 
material  ordered  was  used  upon  the  fann.  The  only 
other  matter  that  is  in  c(mtroversy  is  whether  the  material 
furnished  in  June  was  furnished  under  a  separate  con- 
tract from  tliat  furnished  in  September.     If  so,  then  the 
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purported  lien  filed  upon  the  premises  was  filed  more 
than  four  months  after  the  furnishing  of  the  material,  and 
is  therefore  void. 

While  we  agree  with  the  district  court,  upon  conflict- 
ing evidence,  that  the  piu'cliase  of  the  material  in  June 
was  authorized  hy  ^Ir.  Krogh,  still  we  find  no  evidence  in 
the  record  that  authority  was  then  given  to  Farmer  to 
purcliase  material  for  the  potato  cellar.  The  undisputed 
testimony  shows  the  material  for  tlie  house,  barn  and 
fence  was  all  that  was  embraced  in  the  June  contract. 
This  being  so,  we  are  of  opinion  that  the  four  months' 
time  in  which  to  file  a  lien  for  the  June  bill  expired  be- 
fore December  31,  1909,  when  the  lien  was  filed,  and  that 
the  court  erred  in  holding  that  a  lien  attaclied  for  the 
amount  of  the  June  bill,  since  all  other  items  are  shown 
to  have  been  paid. 

The  judgment  and  decree  of  the  district  co\irt  is  there- 
fore modified  by  S(»ttiug  aside  that  portion  which  finds 
that  plaintiff  is  entitled  to  a  lien  upon  the  premises,  but 
in  all  other  res]  ects  the  judgiuent  is  affirmed;  all  costs  in 
tlus  court  taxed  to  apjiellee. 

Affirmed  as  modified. 
Reese,  C.  J.,  Barnes  and  FIamer,  JJ.,  not  sitting. 


Oscar  Talcott,  appellant,  v.  Charles  W.  Rice  et  al., 

appellees. 

Piled  October  31,  1913.    No.  17,370. 

Malicious  Prosecution:  Dtrecttxg  Verdict:  Evidence.  In  this  an 
action  for  malicious  prosecution,  the  district  court  directed  a 
verdict  for  defendants  and  dismissed  the  action.  HrUI,  That 
since  the  evidence  falls  to  disclose  the  existence  of  malice  or  the 
want  of  probable  cause  the  judgment  was  right. 

Appeal  from  tlio  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed, 
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Nelson  (\  rnitt.  for  ap[)ellaiit. 
TV.  ir.  Shihauyhy  contra^. 

Letton,  J. 

This  is  an  action  for  malicious  prosecution.  In  1909 
the  plaintiff  was  the  owner  of  a  pool  hall  in  the  village  of 
Valle.v,  the  defendants  Coy,  Byars  and  Butts  were  mem- 
bers of  the  board  of  trustees,  and  defendant  Kice  was 
marshal  of  that  village.  The  petition  charged  that  the 
defendants  caus(»d  a  (*omplaint  to  be  filed  against  the 
plaintiff  in  the  county  court  of  Douglas  county,  which 
contained  three  counts,  the  first  tw^o  charging  him  and 
two  others  with  unlawfully  keeping  intoxicating  liquor  for 
the  puri)()se  of  siile  without  a  license,  and  a  third  count 
charging  that  about  ilarch  12,  1909,  the  plaintiff  and  the 
same  ] persons  unlawfully  sold  to  one  James  Snodgrass 
one  quart  of  whiskey  without  having  obtained  a  license; 
that  the  (*omplaint  was  signed  and  sworn  to  by  the  de- 
fendant liice  on  the  advice  and  connivance  of  the  other 
defendants  maliciously  and  without  probable  cause;  that 
th(\v  caused  a  warrant  to  issue  and  the  plaintiff  to  be  ar- 
rested; that  plaintiff  appeared  for  a  preliminary  exain- 
inati(m,  and  that  after  a  full  and  complete  hearing  he  was 
acquitted  and  discharged.  He  avers  that  he  was  innocent 
of  the  charges,  and  that  he  has  been  greatly  injured  in  his 
credit  and  rejmtation,  and  has  been  damaged  in  the  sum 
of  $7,000. 

The  ansAver  of  each  defendant  pleads  his  official  sta- 
tion, his  duty  to  maintain  the  peace  and  dignity  of  the 
village  and  to  enforce  the  laws  and  ordinances  of  the  vil- 
lage relating  to  the  sale  of  malt,  spirituous  and  vinous 
liquors,  and  that  the  ctnnplaint  was  filed  with  pmbable 
cause  and  without  malice.  After  the  evidence  had  lK*en 
adduc(»d,  the  district  court,  on  motion  of  defendants,  di- 
rected the  jury  to  return  a  verdict  in  their  favor,  Avhich 
was  done  and  the  cause  dismissed  at  the  plaintiff's  cost. 
The  motion  for  a  new  trial  and  assignments  of  error  made 
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here  are  substantially  for  the  reasons  that  the  court  erred 
in  directing  a  verdict,  and  in  excluding  evidence  that  the 
reputation  of  the  witness  Snodgrass  for  truth  and  ver- 
acity was  bad  at  the  time  he  made  certain  statements  to ' 
the  defendant  Byars. 

The  question  which  lies  at  the  root  of  the  whole  matter 
is  whether  the  evidence  was  sufficient  to  require  the  sub- 
mission of  the  case  to  the  jury. 

The  undisputed  testimony  shows  that  plaintiff  con- 
ducted a  pool  hall  in  the  village  from  November  13,  1908, 
to  April  20,  1909.  In  connection  with  the  pool  hall  he 
sold  confectionery,  cigars  and  soft  drinks,  and  had  a  card 
table  at  which  chips  were  used  in  playing.  In  March, 
1909,  a  complaint  was  sworn  to  by  one  Harrier  and  a 
search  warrant  issued  against  plaintiff,  but  the  (  *Ticers 
found  no  liquor  except  a  small  amount  of  whiskey  in  a 
quart  bottle.  This  complaint  was  dismissed  for  a  defect 
therein.  A  second  complaint  was  filed  and  sworn  to  by 
Harrier.  Defendant  Rice,  as  marshal,  was  the  official  who 
made  the  search.  He  arrested  defendant  on  that  com- 
plaint, but  found  no  liquor  at  that  time,  and  the  defend- 
ant was  discharged.  A  third  complaint  was  filed  that  day 
by  Rice  himself,  which  is  the  prosecution  on  which  this 
action  is  founded,  charging  Oscar  Talcott,  Peter  Sawyer 
and  Joseph  Loretz,  instead  of  Talcott  alone.  A  hearing 
was  had  .upon  this  latter  complaint,  and  the  defendants 
were  discharged  for  w^ant  of  probable  cause. 

Plaintiff  testified  that  he  had  not  kept  liquor  for  sale 
in  the  pool  hall,  nor  at  any  other  place,  and  that  he  did 
not  sell  intoxicating  liquor  in  the  pool  hall  nor  authorize 
anyone  to  sell  liquor  for  him,  and  quite  a  nilmber  of  wit- 
nesses testified  to  being  in  the  pool  hall  and  seeing  no 
liquor  sold  there.  On  the  other  hand,  the  defendants  each 
testified  to  many  complaints  being  made  that  liquor-sell- 
ing and  gambling  were  going  on  at  the  pool  hall.  Mr. 
Byars  testified  that  he  saw  a  great  many  beer  and  whiskey 
bottles  about  the  pool  hall  in  the  alley  or  back  street; 
that  a  number  of  citizens  of  the  village  were  complaining 
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that  til  ere  were  open  violations  every  day,  and  that  he 
was  not  doing  his  duty  in  failing  to  prosecute;  that  one 
James  Rncnlgrass,  a  young  man  about  19,  who  had  been 
working  for  Talcott,  made  a  statement  that  he  could  give 
testimony  that  the  law  was  being  violated;  that  Snod- 
grass  made  a  written  statement  and  affidavit  to  that 
effect,  and  that  one  Carlson,  one  of  the  witnesses  to  the 
statement,  said  he  could  make  a  similar  affidavit  and 
would  testify  to  the  same  effect;  that  other  persons  told 
him  they  saAV  a  number  of  men  come  out  of  Talcott's  place 
on  Sunday  so  drunk  they  could  hardly  walk.  He  testified, 
also,  to  other  s\ispicious  facts  coming  under  his  own  ob- 
servation. Defendant  Butts  testified  to  seeing  the  state- 
ment made  by  Snodgi'ass,  and  of  numerous  complaints  as 
to  liquor-selling  by  Talcott  made  by  other  citizens.  De- 
fendant Coy  testified  substantially  to  the  same  purix>rt. 
Each  of  the  defendants  testified  that  his  action  was  with- 
out malice  and  in  performance  of  what  he  believed  to  be 
his  duty  as  an  officer  of  the  village. 

James  Snodgrass  testified  specifically  to  illegal  sales 
by  Talcott.  A  strong  attack  is  made  upon  the  credibility 
of  his  testimony,  on  the  ground  that  the  witness  is  of 
weak  intellect  and  that  no  credence  can  be  placed  in  his 
statements  or  testimony,  and  facts  which  strongly  im- 
peach his  truthfulness  were  developed  at  the  trial.  Error 
is  predicated  upon  the  exclusion  of  evidence  that  the 
reputation  of  this  witness  for  truth  and  veracity  was  bad 
at  the  time  he  made  the  statements  to  Ryars.  We  think 
it  unnecessary  to  consider  this  assignment.  In  consider- 
ing the  case,  we  have  treated  his  evidence  as  if  he  had 
been  successfully  impeached. 

The  question  remains  whether,  after  disregarding  the 
testimony  of  Snodgrass,  there  is  sufficient  in  the  record 
to  show  that  the  defendant  as  public  officers  had  reason- 
able grounds  to  believe  that  the  plaintiff  had  been  guilty 
of  the  unlawful  sale  of  liquor  by  himself  or  by  his  agents 
and  servants.  Tlie  testimony  on  rebuttal  of  a  number  of 
the  witnesses  for  the  plaintiff  himself  throws  some  light 
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on  the  question.  One  of  these  witnesses,  after  testifying 
he  never  bought  any  liquor  in  the  pool  hall,  said :  "I  was 
in  there  one  morning  when  the  talk  was  had  about  the 
town  being  dry,  and  Sawyer  walked  to  the  back  room,  and 
I  followed  him,  and  there  were  two  bottles  of  beer  there 
that  we  drank.  Talcott  was  not  there."  Another  testifies 
that  he  was  intoxicated  in  the  pool  hall,  but  also  says  that 
he  got  the  liquor  at  Elkhorn  and  had  it  with  him  when  he 
went  into  Talcott's;  that  the  only  time  he  ever  drank  at 
Talcott's  was  the  time  be  was  taken  by  Sawyer  into  the 
back  room.  Another  witness  testifies  that  he  was  in  Tal- 
cott's  one  day  when  a  Mr.  Hixon  came  in  with  a  bottle  of 
beer,  and  said,  "Have  some?^'  that  at  the  time  he  drank 
this  beer  there  were  several  bottles  in  the  back  room ;  that 
Hixon  said  it  was  his,  that  he  shipped  it  in.  Sawyer  says 
that  he  worked  for  Talcott  in  the  pool  hall ;  that  he  had 
.  a  case  of  beer  shipped  in;  that  he  took  a  number  of  per- 
sons into  the  back  room  and  each  drank  a  bottle ;  that  he 
had  the  beer  come  in  Talcott's  name  so  that  it  would 
come  to  the  i)ool  hall  and  he  could  take  it  home.  Talcott 
also  testifies  that  he  saw  the  case  of  beer  that  Sawyer 
brought  there,  and  that  at  that  time  it  only  had  five  or 
six  empty  bottles  in  it ;  that  Sawyer  told  him  that  it  came 
in  his  name;  and  he  told  him  not  do  it  again;  that 
Sawyer  was  in  charge  of  the  pool  hall. 

From  all  the  testimony  in  the  record  we  are  satisfied 
that  there  were  circumstances  shown  as  to  the  manner  of 
conducting  the  pool  hall  which,  even  if  possibly  they  led 
to  a  wrong  conclusion,  were  enough  to  justify  the  village 
authorities  in  attempting  to  stop  the  illegal  sale  of  in- 
toxicating liquors  in  the  village;  and  that  the  evidence 
upon  which  they  acted  would  indicate  to  an  ordinary 
mind  that  much  of  the  liquor  was  being  procured  at  Tal- 
cott's  pool  hall.  The  testimony  also  shows  that  reputable 
counsel  was  employed  and  the  action  of  defendant*  was 
taken  under  his  advice.  Considering  all  the  testimony, 
while  the  suspicious  circumstances  were  perhaps  suscep- 
tible of  explanation,  we  are  satisfied  that  a  case  has  not 
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been  made  as  to  the  existence  of  malice  or  want  of  prob- 
able cause. 

The  district  court  properly  directed  a  verdict  for  de- 
fendant^^^  and  its  judgment  must  be,  and  is, 

Affirmed. 
Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


ANxNie  McNeill  et  al.,  appellants,  v.  Matthias 

SnirMAKER,    APPELLEE. 
Filed  October  31,  1913.    No.  17,380. 

1.  Mortgages:    Forbclosure:     Redemption:    Limit ationb.     Where  the 

purchasers  at  a  foreclosure  sale,  which  is  claimed  to  he  void  on 
account  of  defective  proceedings,  took  actual  possession,  claim- 
ing title,  and  they  and  their  grantees  have  held  the  same  ad- 
versely for  more  than  ten  years  after  the  attainment  of  their 
majority  by  the  heirs  of  the  mortgagor,  the  right  to  redeem  from 
the  mortgage  and  to  recover  the  possession  of  the  land  is  barred. 

2.  Limitation    of    Actions:  .  Infants:     Tolling    the    Statitte.    "The 

fact  that  certain  of  the  plaintiffs  in  such  an  action  are  minors, 
who  claim  title  through  descent,  does  not  toll  the  statute,  where 
it  appears  that  the  statute  had  commenced  to  run  during  the 
lifetime  of  their  ancestors."    Lyons  v.  Carr,  77  Neb.  883. 

Appeal  from  the  district  court  for  Platte  county: 
(fEOKGE  H.  Tiio^iAs,  Judge.    Affirmed, 

AUcn  O.  Fisher,  William  P.  Rooney  and  Andrew  M. 
Morriasey,  for  appellants. 

John  J.  Sullivan,  James  Rait  and  Reeder  &  Lightner, 

contra. 

Letton,  J. 

This  is  an  action  to  quiet  title  and  to  redeem  from  a 
mortgajijo  lien.  Thomas  O'Neill  died  in  September,  1886, 
seized  of  240  acres  of  land.    Plaintiffs  are  his  widow  and 
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beii«.  Tlie  tract  of  160  acres  involved  in  this  case,  with 
80  acres  more  involved  in  the  case  of  McNeill  v.  Storitz, 
p.  547,  post,  Ci^mprised  the  tract  upon  which  O'Neill  and 
his  wife,  now  Anna  McNeill,  executed  the  mortgage  of 
which  redemption  is  sought.  In  1889  the  mortgage  was 
foreclosed  in  an  action  in  which  the  widow  and  heirs  were 
made  parties  defendant.  An  order  of  sale  was  issued  and 
the  land  sold  to  Messrs.  Sullivan  and  Reeder  on  Decem- 
ber 28,  1889.  The  sale  was  confirmed  on  January  27,  1890, 
and  a  KheriflFs  deed  executed  and  delivered  to  the  pur- 
thai^^^PH,  which  was  recorded  on  January  28,  1890.  The 
purdiai^ers  immediately  thereafter  took  possession  of  the 
property,  and  they  and  their  grantees  have  continued  in 
the  sole  J  open  and  notorious  possession  of  the  same,  claim- 
ing to  he  the  exclusive  owners,  ever  since,  paying  all  taxes, 
and  making  valuable  improvements  thereon. 

The  plaiiitiifs  allege  that  the  proceedings  to  foreclose 
the  mortgage  were  defective  and  void,  and  that  the  sale 
was  unauthorized  for  a  number  of  reasons.  The  defend- 
ant contends  that  the  foreclosure  and  sale  were  regular 
ill  all  respects,  but  the  only  defense  which  it  is  necessary 
to  notice  is  that  the  action  is  barred  by  the  statute  of 
limitations.  The  petition  alleges  that  when  the  father 
died  iti  September,  1886,  John  was  of  the  age  of  10  years 
and  Charles  was  8  years  of  age;  that  Delia  was  born 
March  6,  1883;  that  Mary  was  born  in  August,  1880,  and 
Willie  in  May,  1886;  that  Mary  married  one  Cave,  and 
died  August  1,  1900,  leaving  two  children,  the  plaintiffs 
f)ra  May  ami  Vem  Cave.  By  these  allegations  it  is  shown 
that  John  O'Neill  became  of  full  age  in  1897,  and  Charles 
became  of  full  age  in  1899.  The  evidence  of  the  mother 
shows  that  Delia  was  born  on  March  6,  1882,  instead  of 
1883,  as  alleged;  she,  therefore,  attained  her  majority  on 
March  6,  1900.  It  is  also  shown  that  Willie  died  in  1891, 
aged  five  years.  The  mother  also  testified  that  her  daughter 
Mary  was  married  four  or  five  years  before  she  died.  This 
seems  to  be  the  only  testimony  in  the  record  in  regard  to 
the  date  of  her  marriage.    Under  the  statute  her  minority 
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terminated  upon  her  marriage,  which  was  at  least  four 
years  before  August,  1900.  At  that  time  the  grantees  in 
the  sheriff's  deed  and  their  grantees  had  been  in  the  ac- 
tual, open  and  notorious  possession  for  five  or  six  years, 
claiming  title.  Even  if  we  should  consider  that  the  statute 
did  not  begin  to  run  as  to  Mary  until  she  was  18  j^ears 
old,  instead  of  at  her  marriage,  this  event  occurred  in 
August,  1898 ;  ten  years  from  that  time,  or  August,  1908, 
would  be  the  latest  date  ui)on  which  a  suit  could  have 
been  begun  by  her  if  she  still  lived.  She  died  in  1900, 
leaving  two  minor  cliildren,  who  ai'e  plaintiffs  in  this  case. 
It  is  an  established  i)rinciple  that  where  the  statute  of 
limitations  has  begun  to  run  before  the  death  of  a  person 
then  entitled  to  maintain  a  suit  for  possession,  his  death 
does  not  toll  the  statute,  but  it  continues  to  run  as  against 
his  heirs.  Harthf  t\  Riddle^  24  Neb.  670;  Ballou  v.  Sher- 
wood, 32  Neb.  666;  Lyon^  v.  Carr,  77  Neb.  883.  No  ac- 
tion, therefore,  would  lie  on  the  part  of  the  Cave  heirs 
after  August,  1908.  To  recapitulate,  the  statute  had  run 
against  Mrs.  McNeill  in  1900,  against  John  in  1907, 
against  Charles  in  1909,  against  Delia  on  March  6,  1910, 
and  against  Mary  and  her  heirs  in  August,  1908.  This 
action  was  begun  in  November,  1910,  more  than  10  years; 
after  the  disability  of  each  of  the  surviving  children  and 
heirs  of  Tliomas  O'Neill  had  ceased,  and  more  than  10 
years  after  the  statute  had  begun  to  run  as  against  Mrs. 
Cave  and  her  children.  The  evidence  also  shows  that 
Mrs.  McNeill  had  always  asserted  to  the  children  and 
family  that  her  rights  in  the  land  had  never  been  barred, 
yet,  with  this  knowledge,  none  of  them  had  ever  sought 
to  disturb  the  hostile  possession  of  the  defendant  or  his 
grantors.  While  it  would  seem  from  a  cursory  examina- 
tion of  the  record  that  the  court  had  full  jurisdiction  in 
the  foreclosure  proceedings,  we  think  it  unnecessary  to 
consider  this  matter,  for  tlie  reason  that,  even  if  all  the 
proceedings  were  void  for  want  of  jurisdiction,  the  right 
to  redeem  or  recover  the  land  was  barred  before  the  pres- 
ent action  was  begun. 


r-' 
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The  jiulgraent  of  the  district  court  must,  therefore,  be 

Affirmed. 
Barnes,  Fawcett  and  Hambr,  JJ.,  not  sitting. 


Annie  McNeill  et  al.,  appellants,  v.  John  Storitz, 

appellee. 

Filed  October  31,  1913.    No.  17,379. 

Appeal  from  the  district  court  for  Platte  county: 
George  H.  Thomas,  Judge.    Affirmed, 

Allen  G,  Fisher^  William  P.  Rooney  and  Andrew  M, 
Morrissey^  for  appellants. 

John  J.  Sullivan,  James  Rait  and  Feeder  &  Ldghtner^ 
contra. 

Lbtton,  J. 

This  is  a  sister  action  to  McNeill  v,  Schumaker,  ante^  p. 
544,  brought  to  recover  80  acres  of  the  original  240-acre 
tract.  The  conclusion  reached  in  tliat  case  determines  the 
disposition  of  this.    The  judgment  of  the  district  court  is 

Affirmed. 


Harry  W.  Shackelford,  appellant,  v.  Frank  Zimmer- 
man,  APPELLEE, 

Piled  October  31,  1913.    No.  18,108. 

Intoxicating  Liquors:  License:  Petition:  Resident.  If  otherwise 
qualified,  it  is  not  essential  that  the  signer  of  a  petition  for  a 
liquor  license  has  resided  In  a  village  for  the  length  of  time 
required  to  make  him  a  legal  voter.  It  is  essential  that  there  be 
a  residence  in  good  faith,  and  not  merely  a  temporary  residence 
for  the  purpose  of  signing  the  petition. 
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Appeal  from  tlie  digtrict  court  for  Sarpy  coontr: 
Harvey  I).  Travis,  JrixiE.    Affirmed. 

Harry  ^V.  ^hmlvlford^  pro  se. 

James  T.  Beglvy  and  E.  C.  Page,  contra. 

Letton,  J. 

This  is  an  appoal  from  an  order  of  the  district  court 
aflirminjr  the  ai'tion  of  the  villajje  board  of  Springfirfd 
j^rantinj^  the  applicant,  t>ank  Zimmerman,  a  license  to 
sell  iutoxicatinfj;  licpiors. 

At  the  hearinjij  it  was  stipulated  that  all  the  31  names 
which  ai>i)ear  up(m  the  petition  were  upon  the  i)etition  Hi 
the  time  of  filinj^,  exeejit  that  of  Mrs.  Fackler,  which  was 
achled  on  Ai)ril  2S,  1913;  that  the  remonstrator  is  a  prao- 
ticiTij^  attorni^v  of  Omaha,  and  has  never  lived  in  Spriiig- 
li(»ld  or  in  Sarpy  county;  that  at  the  last  preceding  n^^* 
nieii)nl  election  the  questicm  of  license  or  no  license  was 
suhmitted  to  a  vote  of  the  x?lectors  and  the  license  proposi- 
ti<m  carried  by  tlie  retjuisite  lejcal  vote. 

Tlie  principal  objections  made  are  that  sufficient  notice 
of  the  hearing  was  not  given,  and  that  30  qualifltnl  free- 
holders bad  not  signed  the  petition.  It  appears  that 
when  the  notice  was  jmblished  30  names  wert?  signed  ^o 
the  i)etition.  After  the  publication  had  been  began  one 
signer  withdrew  his  name,  but  l>efore  the  license  ^va>? 
granted  the  name  of  anotlier  qualified  signer  was  affixe:!. 
This  was  sufficient.  Lirhiffston  t*.  Corey,  33  Neb.  366; 
hi  re  nartiriff.  91  Neb.  779. 

After  allowing  the  witlidrawal,  the  names  of  30  persons 
were  left  on  the  jietition  at  the  time  of  the  hearing.  It 
was  stipulated  that  22  of  the  signers  were  resident  free- 
hold(»rs.  This  left  only  8  persons  whose  qualifications 
were  in  dispute,  whose  names  were  numbered  respectively^ 
1,  3,  4,  14,  20,  23,  24,  27,  as  tlu^v  appear  in  the  petition. 
Tlie  county  cl(M*k  and  ex  officio  register  of  deeds  was  called 
and  asked  whether  he  had  made  an  examination  of  tbe 


Vol.  94]  SEPTEMBER  TERM,  1913.  549 


Shackelford  v.  Zimmerman. 


: 


deed  records  of  the  county  for  the  purpose  of  ascertaining 
whether  or  not  real  property  in  the  village  of  Springfield 
stands  at  the  present  time  in  the  deed  records  of  Sarpy 
county  in  the  names  of  each  of  21  signers  of  the  petition 
(including  the  eight  persons  whose  qualifications  are  in 
dispute).  He  answered  that  he  had;  that  this  examina- 
tion was  made  on  Monday  of  that  week,  and  that  no  fil- 
ings had  since  been  made  affecting  the  title;  that  he  took 
up  each  name  separately  and  made  the  examination. 
Original  deeds  of  real  estate  in  the  village  to  four  of  the 
eight  persons  were  produced  at  the  hearing.  It  was  also 
stipulated  that  another  was  an  heir  at  law  of  a  deceased 
freeholder  who  died  intestate  seized  of  real  estate  in  tlie 
village  of  Springfield,  and  that  he  is  a  resident  of  the 
village.  Three  others  each  testified  that  he  owned  real 
estate  in  Springfield,  and  that  he  was  a  resident  of  the 
village.  It  was  also  stipulated  that  the  remaining  signer 
was  a  resident  of  the  village.  There  was  no  evidence  on 
the  other  side.  It  was  contended  that,  because  one  of  the 
signers  became  a  resident  on  the  day  he  signed  the  peti- 
tion, he  was  not  qualified  so  to  do.  The  easential  qualifi- 
cation is  bona  fide  residence,  and  it  is  unnecessary  that 
the  signer  has  not  acquired  such  a  residence  as  would  per- 
mit him  to  be  a  legal  voter.  The  evidence  sliows  this  man 
had  long  been  a  resident  of  the  county  and  was  a  resident 
in  good  faith  of  the  village. 

It  is  true  that  as  to  one  signer,  who  is  stipulated  to  be 
a  resident,  the  evidence  as  to  his  ownership  of  real  estate 
is  not  of  much  weight,  but  we  think  that,  in  the  absence 
of  anything  to  the  contrary,  there  was  sufficient  to  make 
a  prima  facie  case  as  to  him.    In  re  MacRae^  75  Neb.  757. 

Considering  the  whole  case,  we  are  satisfic^d  that  the 
district  court  did  not  err  in  affirming  the  action  of  the 
village  board.    Its  judgment  is  therefore 

Affirmed. 
Babnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


\ 
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E.  M.  Berkley,  appellant,  v,  Andrew  J.  Stewart  bt 

AL.,    APPELLEES.. 

FiLKD  October  31,  1913.    No.  16,967. 

Principal  and  Agent:  Authobity  of  Agent:  Payment.  "Where  one 
has  placed  his  agent  for  the  investment  of  money  in  notes  and 
mortgages  in  such  a  situation  that  persons  of  ordinary  pru- 
dence, acquainted  with  business  usages,  would  be  justified  in  re- 
garding such  agent  as  having  full  authority  with  reference  to 
the  extension,  collection,  etc.,  of  such  notes  and  mortgages,  pay- 
ment to  such  agent  will  be  deemed  payment  to  the  principal." 
Harrison  Nat,  Bank  v.  Austin,  66  Neb.  632;  Walker  v.  Hale,  92 
Neb.  829. 

Appeal  from  the  district  court  for  Clay  county :  Leslie 
G.  HuRD,  Judge.    Affirmed. 

Charles  H.  Sloan,  Frank  W.  Sloa/n  and  J.  J.  Burke,  for 
appellant. 

R.  D.  Sutherland.,  D.  T.  Barrett,  M.  L.  Corey,  F.  B, 
Donisthorpe,  S.  W.  Christy  and  L.  E.  Cottle,  contra^ 

Rose,  J. 

Plaintiff  brought  this  suit  to  foreclose  a  mortgage  for 
$1,800  on  a  quarter-section  of  land  in  Clay  county.  The 
mortgage  and  the  note  secured  were  executed  by  Andrew 
J.  Stewart  and  Ada  Stewart,  June  25,  1898,  and  were 
payable  June  25,  1903.  In  a  cross-bill,  F.  J.  Walker,  de- 
fendant, pleaded  a  mortgage  on  the  same  land  for  |1,200, 
executed  by  tlie  same  mortgagors,  dated  June  25,  1898, 
and  payable  in  five  years.  After  execution  of  these  in- 
struments, mortgagors  transferred  their  interests  in  the 
land  to  William  R.  Thurber,  who,  with  his  wife,  executed 
in  favor  of  J.  O.  Walker,  July  1,  1905,  a  mortgage  for 
$3,000,  due  July  1,  1910.  As  J.  O.  Walker's  assignee,  the 
Citizens  Bank  of  Ceneva,  defendant,  pleaded  the  Thurber 
mortgage  in  a  cross-bill  and  prayed  for  a  foreclosure 
thereof.    Tlie  Stewarts  in  their  answer  pleaded  that  they 
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paid  to  J.  O.  Walker,  as  agent  of  mortgagees,  their  in- 
debtedness in  full.  The  trial  court  found  in  favor  of  the 
Stewarts  and  canceled  their  mortgages.  There  was  also 
a  finding  that  a  balance  of  $577.88  on  the  mortgage  held 
by  the  Citizens  Bank  of  Geneva  was  unpaid  and  a  decree 
of  foreclosure  to  i>ay  the  same  was  entered.  Plaintiff  and 
F.  J.  Walker  have  appealed. 

That  the  debt  and  interest  secured  by  the  canceled 
mortgages  were  paid  by  mortgagors  to  J.  O.  Walker  is 
not  disputed.  Were  mortgagors  justified  in  making  pay- 
ment to  him  as  the  agent  of  mortgagees?  This  is  the  con- 
trolling question.  In  borrowing  the  money  the  debtors 
dealt  with  J.  O.  Walker,  as  agent  of  the  creditors. 
Through  him  mortgagees  received  from  mortgagors  sev- 
eral years'  interest  Jind  part  of  the  principal.  J.  O. 
Walker  received  also  the  unpaid  balances  due,  but  did 
not  turn  the  funds  ovier  to  mortgagees.  The  evidence  re- 
lating to  his  conduct  and  authority  has  been  carefully 
examined.  Similar  transactions  in  which  he  was  a  par- 
ticipant have  been  scrutinized  by  this  court  in  other  liti- 
gation. Walker  v.  Hale,  92  Neb.  829;  Walker  v.  Ruddy 
92  Neb.  839;  Walker  v.  Stetoart,  92  Neb.  845;  Walker  v. 
Carlson,  92  Neb.  850;  Walker  v.  Hokom,  ante,  p.  399.  In 
those  cases  the  following  rule  was  adopted  and  applied: 
^*Where  one  has  placed  his  agent  for  the  investment  of 
money  in  notes  and  mortgages  in  such  a  situation  that 
persons  of  ordinary  prudence,  acquainted  with  business 
usages,  would  be  justified  in  regarding  such  agent  as 
having  full  authority  with  reference  to  the  extension,  col- 
lection, etc-,  of  such  notes  and  mortgages,  payment  to 
such  agent  will  be  deemed  payment  to  the  principal." 
Harrison  Nat  Bank  v.  Austin^  65  Neb.  632. 

Under  the  principle  stated,  the  evidence  justified  the 
finding  of  the  trial  court  that  J.  O.  Walker  was  the  agent 
of  mortgagees,  when  he  received  the  balances  due  on  the 
mortgages  canceled  in  the  present  case.  The  decree  below 
is  therefore  Affirmed. 

Babnes,  Pawcett  and  Hamer.  JJ.,  not  sitting?. 
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Ducver  y.  Smith. 


William  C.  Dugger  bt  al.,  appellees,  v.  Eliza  C.  Smith, 

appellant. 

PttED  OcTOBia  31,  1913.    No.  17.143. 

Appeal:  Bill  of  Exceptions:  Authentication.  On  appeal,  a  docu- 
ment appearing  in  the  record  as  a  bill  of  exceptions,  when  not 
authenticated  as  such  by  the  certificate  of  the  clerk  of  the  dis- 
trict court,  will  be  disregarded. 

Appeal  from  the  district  court  for  Morrill  county: 
Hanson  il.  (Jrimes,  Judge.    Affirmed. 

O.  J:  Flunt,  for  appellant. 

Williams  d  Williams,  F.  A.  Wright  and  J.  O.  Mother- 

send,  contra. 

KOSE,  J. 

For  the  purpose  of  burning  grass  and  weeds  in  an  ir- 
rigating ditch  running  through  a  meadow  of  defendant, 
she  set  out  a  fire,  which  spread  to  the  lands  of  plaintiffs. 
This  is  an  action  to  re(*over  resulting  damages  in  the  sum 
of  $393.  She  denied  the  negligence  imputed  to  her,  but 
the  jury  rendered  a  verdict  against  her  for  |247.  From 
a  judgment  thereon,  she  has  appealed. 

The  rulings  assailed  cannot  be  reviewed  without  an 
examination  of  the  evidence.  The  bill  of  exceptions  is 
challenged  by  motion,  because  it  is  not  authenticated  as 
such  by  the  certificate  of  the  clerk  of  the  district  court. 
In  this  respect  there  was  a  failure  to  comply  with  a  man- 
datory provision  of  statute.  Code,  sec.  5876.  For  this 
reason,  the  evidence  cannot  be  considere<l  on  appeal. 
Union  Stork  Yard^  Nat.  Bank  r.  Lamh.  92  Neb.  608.  The 
ju<lgment  nuist  tlierefore  be  aftirmed.  A  consideration  of 
the  testimony  as  disclosed  by  the  document  purporting  to 
be  a  bill  of  exceptions  would  not,  however,  result  in  a 
reversal. 


AFFIRMED. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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emeffis(k\-brantingham  company,  appellee,  v.  robert 
McNair,  appellant. 

Filed  October  31,  1913.    No.  17,342. 

Trial:  Dtkkcting  Verdict:  Evidence.  It  is  not  error  to  direct  a 
verdict  for  plaintiff,  where  the  evidence  is  sufficient  to  support 
his  cause  of  action,  but  is  insuflQcient  to  sustain  the  only  defense 
pleaded. 

Appeal  from  tbe  district  court  for  Dawes  county:  Wil- 
lum  H.  Westover,  Judge.    Affirmed. 

Albert  W,  Crites,  for  appellant. 

AJhn  G.  Fisher^  William  P.  Rooney  and  E,  G.  Mc- 
Oilton,  contra. 

Rose,  J. 

TliiR  1?*  an  action  to  recover  from  defendant  1342.50  for 
an  engine  plow  manufactured  by  plaintiff.  Defendant 
^yk^B  plaintiff's  agent  at  Crawford,  and  for  some  time  had 
been  in  ]K)ssession  of  tlie  implement  under  a  technical 
contract  of  agency  which  made  him  liable  for  wholesale 
prices  of  articles  sold  by  him.  At  a  time  when  he  was 
iiiithorized  to  return  to  plaintiff  the  plow  as  unsold  stock, 
he  Rold  it  and  shipped  it  to  the  purchasers,  and  so  notified 
plaintiff  by  a  letter  in  which  he  requested  the  manufac- 
turer to  ship  directly  to  tliem  some  specifically  describ(»d 
attachments.  The  substance  of  the  defense  pleaded  is 
tliat,  before  the  plow  was  sold,  the  agency  had  been  ter- 
minated and  defendant  ordered  to  return  to  plaintiff  the 
stock  in  liis  possession;  that  the  goods  on  hand,  including 
the  pbnv  in  controversy,  were  prepared  for  shipment  to 
plaintiff;  that,  before  they  were  in  fact  sliipped,  there  was 
an  opportunity  to  sell  the  plow,  and  tliat  plaintiff,  upon 
being  notified  thereof,  directed  defendant  to  ship  to  the 
pnrchasers  such  parts  of  the  plow^  as  were  in  liis  posses- 
BioDj  the  missing  parts  to  be  shipped  directly  from  head- 
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quarters;  that  defendant  followed  such  directions;  that 
thereafter  plaintiff  took  charge  of  the  transaction,  sent  ex- 
perts to  set  up  the  plow  and  to  make  settlement  therefor; 
that  plaintiff  credited  defendant  with  a  return  of  the  plow. 
The  trial  court  directed  a  verdict  in  favor  of  plaintiff, 
and  defendant  has  appealed. 

Defendant  concedes:  "The  only  vei\\  question  in  the 
case  is  whether  or  not  there  was  evidence  which  should 
have  been  jjiven  to  the  jurj'?"  The  evidence  showTi  with- 
out contradiction  that,  with  the  exception  of  some  attach- 
ments, the  plow  was  in  the  hands  of  defendant  as  plain- 
tiflTs  agent;  that  the  price,  to  the  agent,  was  f342.50;  that 
by  tlie  ag(»nt  the  plow  was  shipped  from  Crawford  to  the 
purchasers;  that  he  directed  plaintiff  by  letter  to  ship  to 
them  the  necessary  attachments;  that  the  purchasers  '*- 
ceived  the  j)low  and  attachments,  but  never  paid  for  them 
or  returned  them;  that  plaintiff  never  received  the  pnr- 
chase  price;  and  that  the  property  was  never  returned  or 
tend(*n»d  back.  The  correct  interpretation  of  the  contract 
of  ag(»iicy  and  of  letters  binding  defendant  is  that  he  sold 
the  goods  as  agent.  Evidence  establishing  a  defense  with- 
out varying  or  contradicting  writings  by  which  defendant 
is  bound  has  not  been  pointed  out  by  him.  Error  in  the 
record  does  not  afl3rmatively  appear. 

Affirmed. 

Hamer,  J.;  dissenting. 

I  am  unable  to  agree  with  the  majority  opinion  in  this 
case.  The  real  question  would  seem  to  be  whether  there 
was  evidence  which  required  a  submission  to  the  jury. 
The  defendant  ran  a  retail  establishment  at  Crawford, 
Nebraska.  Tie  had  been  the  agent  of  the  plaintiflf.  He 
had  received  from  the  plaintiff  a  steam  plow.  He  was  to 
sell  the  plow  as  the  agent  of  the  plaintiff.  Before  the 
plow  was  sold  his  agency  seems  to  have  terminated.  Be- 
fore the  plow  was  shipped  he  got  an  opportunity  to  sell 
it,  and  thereupon  he  notified  the  plaintiflf  concerning  such 
opportunity,  and  received  directions  from  the  plaintiflf  to 
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sliip  the  plow,  or  such  parts  of  it  as  were  in  his  hands,  to 
the  |>n4>used  purchasers.  He  shipped  such  parts  of  the 
plow  as  he  had  to  Kendrick  &  Hollinrake.  They  were  the 
propused  purchasers.  The  defendant  claims  that  the 
plaintiff  look  charge  of  the  transaction;  that  it  sent  its 
(pwn  exjHTts  to  sot  up  the  plow  and  to  make  settlement  for 
it,  and  that  the  defendant  never  had  any  control  over  the 
niatUT,  but  that  he  shipped  the  plow  as  he  was  directed 
to  by  the  plaintiff.  In  the  brief  of  the  plaintiff  (appel- 
lee) a  letter  is  copied  on  page  2.  It  is-  directed  to  the 
plaintiff  company  before  its  name  was  changed.*  It  reads: 
**\Ve  have  a  chance  to  dispose  of  a  part  of  the  steam  plow 
outfit  thiit  we  were  to  return  to  you.  We  find  in  getting 
this  plow  ready  to  load  that  we  are  short  the  following 
partSj  which  you  will  kindly  rush  to  Kendrick  &  Hollin- 
rake, Marsland,  Nebr.,  via  B.  '&  M."  Then  there  is  a  de- 
scription following,  which  purports  to  contain  a  list  of 
the  parte  of  the  plow  which  the  defendant  did  not  have, 
and  also  certain  details  about  other  matters.  It  would 
Neem  to  be  evident  that,  if  what  was  done  was  done  under 
the  specific  direction  of  the  plaintiff,  then  the  defendant 
is  not  liable.  The  defendant,  McNair,  testified  that  he 
was  the  owner  of  his  business  at  Crawford,  and  that  he 
looked  after  things  occasionally.  There  seems  to  have 
been  evidence  tending  to  show  that  the  plow  was  sent  to 
Marsland ,  or  at  least  such  parts  of  it  as  were  in  the  hands 
of  the  dt^fendant,  and  that  the  plaintiff  sent  the  other 
parts  dil'f^ct  to  Marsland  from  headquarters.  There  was 
TVTanglin^^  about  the  matter  and  considerable  correspond- 
ence showing  an  attempt  to  settle. 

In  the  mind  of  the  wa'iter  the  case  was  one  eminently 
proper  for  the  determination  of  a  jury.  The  question 
is  not  what  we  would  do  as  judges  if  the  case  had  been 
submitted  to  us.  The  jury  should  have  been  allowed  to 
exorcist'  its  peculiar  functions.  It  had  that  right  over 
and  above  the  court,  and  it  was  no  part  of  the  duty  of 
the  court  to  take  away  from  the  jury  its  prerogative.  The 
defendant  was  entitled  to  have  the  jury  express  their 
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Opinion.  If  tlie  court  had  overruled  the  plaintifiTs  mo- 
tion for  a  directed  Acrdict  and  the  case  had  been  submitted 
and  the  jurj-  had  found  for  the  defendant,  there  would 
have  been  cvidtMice  enough  to  sustain  the  verdict  That 
is  one  of  the  wavs  l)y  which  the  correctness  of  the  ruling 
of  the  trial  court  may  be  tested  when  a  motion  for  a  di- 
rected verdict  on  InOuilf  of  the  plaintiff  is  sustained.  The 
courts  cannot  be  too  careful  in  protecting  the  riglits  of 
litigants.  One  of  their  rights  in  a  law  case  is  a  submission 
of  the  facts  to  a  jury  under  proper  instructions  of  the 
court 


State,  ex  ri:i..  Cnv  of  Omaha,  appellee,  v.  Union 
PxVciFic  Haii.roai)  Company  et  al.,  appellants. 

FiLFD  Ol  TOBER  31,  1913.     No.  17,621. 

Statutes:  Validity:  Hailuoads:  Construction  of  Viaducts.  The 
statute  authorizing  the  city  of  Omaha  to  require  railway  coni- 
paniea  to  construct  above  their  tracks  at  street  crossings  such 
viaducts  "as  may  be  deemed  and  declared  by  the  mayor  and- 
council  necessary  for  the  safety  and  protection  of  the  public"  is 
a  valid  exercise  of  police  power. 

Municipal  Corporations:  Pomck  Power:  Railroads:  Viaducts. 
Within  constitutional  and  statutory  limits,  the  mayor  and  coun- 
cil of  the  city  of  Omaha  are  the  sole  judges  as  to  when  and  how 
the  police  power  of  the  municipality  shall  be  exercised  In  re- 
quiring railway  companies  to  construct  viaducts  over  their  tracks 
where  they  cross  public  streets  at  grade. 

:  Ordinances:  Validity:  Railroads:  Viaducts.  In  con- 
sidering the  validity  of  an  ordinance  directing  railway  companies 
to  construct  a  viaduct  over  tracks  which  cross  a  public  street  at 
grade,  it  will  be  presumed  that  the  mayor  and  Council  acted  with 
full  knowledge  of  existing  conditions  relating  to  municipal  legis- 
lation on  that  subject. 

:     Police   Power:     Railroads:     Viaducts:     Closing   Streets. 


The  city  of  Omaha,  in  the  exercise  of  its  police  power,  may 
require  railway  companies  to  construct  a  viaduct  over  their 
tracks,  without  making  provision  for  closing  the  street  where 
the  tracks  cross  It  at  grade. 
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ArrEAr,  from  the  district  court  for  Douglas  county: 
f 'HARr.Kfc^  Leslie,  Judge.    Affirmed, 

WiUiam  Baird  &  8ofi8^  B.  H.  Dunham,  Herman  Aye 
and  Edgar  M.  Morsmam,,  Jr.^  for  appellants. 

Benjamin  S.  Baker,  John  A.  Rin€j  W.  G.  Lambert  and 
L.  J.  Te  Poel,  contra. 

Ro?!E,  J. 

Relator  applied  for  a  i)eremptory  writ  of  mandamus 
roinpellin^  defendants  to  construct  at  their  own  exi)ense 
on  Nii'liohiii^  street,  in  Omaha,  a  viaduct  running  east  and 
wef^t  over  their  intersecting  railway  tracks.  Defendants 
resist  tlie  application  on  the  ground  that  the  city  at- 
tempted to  require  the  construction  of  the  viaduct  without 
innkiiig  provision  for  closing  the  street  where  their  tracks 
cr*)ss  it  at  'O'ade.  The  writ  was  allowed,  and  defendants 
liave  apijeahnl. 

Was  the  writ  properly  allowed?  Conforming  to  statu- 
tory procpdnre,  the  city,  hy  adoption  of  plans,  by  resolu- 
tion, and  l>y  ordinance,  dii'ected  the  railway  companies  to 
constnict  a  viaduct  on  Nicholas  street  over  their  tracks, 
but  madt*  no  provision  for  closing  the  street  where  the 
tracks  cros8  it  at  grade.  The  plans  for  the  viaduct  require 
a  roadway  24  feet  wide  and  a  sidewalk  space  8  feet  wide, 
tlie  whole  to  occupy  about  half  the  street  along  the  north 
side.  A  witness  for  defendants  testified:  "The  plans  of 
this  pro|>oRc*d  viaduct,  so  far  as  I  know,  are  as  well  ar- 
ranged as  might  be  possil)le."  That  tlie  structure  planned 
would  he  sufficient  to  accommodate  the  traffic  of  Nicholas 
street  is  not  questioned.  Defendants  admit  that  the  grade 
crossing  is  dangerous  and  that  a  proper  viaduct  is  essen- 
tial to  public  safety.  Did  the  city  exceed  or  abuse  its  au- 
thority? Power  to  require  railway  companies  to  construct 
above  tlieir  tracks  at  street  crossings  sucli  viaducts  "as 
may  be  dei^med  and  declared  by  the  mayor  and  council 
necessary  for  the  safety  and  protection  of  the  public'^  is 
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in  direct  terms  conferred  by  the  legislature  upon  the  city 
of  Omaha.  Comp.  St.  1911,  ch.  12a,  sec,  128.  Such  an 
enactment  is  a  valid  exercise  of  jwlice  power-  Chicago, 
B.  &  Q.  R.  Co.  V.  mate,  47  Neb.  549;  PhwniiB  Miitual  Life 
Ins,  Co,  v.  City  of  Lincoln,  91  Neb.  150;  Chicago,  B.  &  Q. 
R.  Co.  V.  Nebraska,  170  U.  S.  57;  Chicaffo,  B.  k  (?.  i?.  Go. 
V.  Chicago,  166  U.  S.  226;  New  York  d  N,  E.  R.  Co,  v. 
Bristol,  151  U.  S.  556;  Northern  P.  R.  Go.  v.  Duhtth,  208 
U.  S.  583;  State  v.  St.  PoaiI,  M.  &  M.  R.  Co,^  98  Minn.  380.  ■ 
To  justify  their  refusal  to  comply  with  the  demands  of 
the  city,  defendants  argue  that  its  action  is  voidj  because 
it  attempted  to  burden  them  with  the  exfjeiises  of  a  riaduct 
which  will  not  promote  the  public  safely.  In  support  of 
this  defense  they  offered  proof  tending  to  show  that  they 
are  willing  to  comply  with  proper  plans  for  a  viaduct; 
that  the  one  planned  by  the  city  would  be  a  detriment  to 
them  in  the  operation  of  their  trains  across  Nichola.s 
street,  and  that,  to  avoid  inclines  at  the  approaches  and 
exposure  to  wind,  rain,  heat,  and  cold,  tlie  public  would 
continue  to  use  the  unclosed  street  wliere  it  crosses  the 
tracks  at  grade.  Wh^i  is  a  proper  viaduct?  It  is  not  the 
province  of  tbe  railway  companies  to  determine  that  ques- 
tion as  a  police  regulation.  The  municipal  iiction  wliich 
resulted  in  the  demand  for  a  highway  over  defeiidniits' 
tracks,  where  they  cross  Nicholas  street,  was  the  exeiTiRc 
of  police  power — an  attribute  of  sovereignty  committed 
by  the  legislature  to  the  city,  but  not  to  defendants. 
Within  constitutional  limits,  the  mayor  and  council  are 
the  sole  judges  as  to  when  and  how  such  police  power  shall 
be  exercised.  State  v.  Withnell,  91  Neb.  101.  In  consid- 
ering the  question  presented,  defendants'  conception  of  a 
proper  viaduct,  therefore,  is  immaterial,  except  in  so  far 
as  it  may  indicate  in  some  way  that  the  city  abused  or 
exceeded  its  authority.  There  is  no  greater  merit  in  the 
assertion  of  defendants  that  the  viaduct  planned  by  the 
city  would  be  detrimental  to  them  in  the  operation  of  their 
trains  across  Nicholas  street.  The  statutory  justification 
for  the  exercise  of  the  police  power  is  "the  Siifety  and  pro- 
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tection  of  the  public."  This  was  the  primary  object,  rather 
than  the  convenience  of  the  corporations  which  created  a 
place  of  danger  by  crossing  a  public  street  at  grad^. 

Would  the  public  generally  continue  to  use  the  grade 
crossing?  Would  obstructions  supporting  the  viaduct  and 
failure  to  use  it  make  traffic  on  Nicholas  street  more  dan- 
gerous than  before?  In  attempting  to  answer  these  ques- 
tions in  the  affirmative,  defendants  offered  to  prove  that  at 
Argenta,  Kansas,  where  they  say  there  is  a  viaduct  sim- 
ilar to  that  planned  by  Omaha,  90  per  cent,  of  the  travel 
by  foot  and  wagon  crosses  the  railway  track  at  grade. 
Proof  of  this  nature  was  rejected  by  the  trial  court,  but  its 
admission  and  consideration  would  not  result  in  a  holding 
that  the  city  of  Omaha  abused  or  exceeded  its  power.  It 
is  conceded  that  the  viaduct  planned  would  be  sufficient 
to  accommodate  the  traffic  of  Nicholas  street.  Provision 
has  therefore  been  made  for  the  safety  of  the  public.  If  90  . 
per  cent,  of  the  people  would  voluntarily  abandon  a  safe 
and  convenient  viaduct  for  a  place  of  danger  on  railroad 
tracks  among  moving  trains  and  engines,  as  defendants 
assert,  the  city  would  nevertheless  have  control  of  the 
grade  crossing  and  of  the  public  travel  there.  It  would 
still  have  power  to  close  the  street  and  to  protect.the  public. 
Its  authority  in  that  respect  can  neither  be  abandoned  nor 
bartered  away.  It  should  not  be  presumed  in  advance  that 
official  obligations  to  protect  the  public  will  be  neglects. 
Notwithstanding  the  offered  proof,  it  will  be  presumed 
that  the  city,  in  passing  ordinances,  acted  with  full  knowl- 
edge of  the  conditions  relating  to  the  subject  of  municipal 
legislation.  State  v.  Withnell,  91  Neb.  101.  While  de- 
fendants were  operating  their  railways  at  grade,  indus- 
tries sprung  up  on  adjacent  land.  The  owners  thereof 
may  have  vested  rights.  Private  individuals  own  real 
estate  abutting  on  Nicholas  street  near  the  tracks  of  de- 
fendants. The  closing  of  the  street  may  interfere  with 
private  rights  and  damage  private  property.  In  passing 
ordinances,  it  was  proper  for  the  mayor  and  council  to 
consider  existing  conditions  and  to  relieve  the  city  and 
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the  defeDdantfl  from  unreasonable  or  onnecessary  bur- 
dens. The  consideration  of  such  burdens  may  account 
for  the.  present  failure  to  close  the  grade  crossing.  The 
right  of  tlie  city  to  reciuire  defendants  to  construct  the 
viaduct  dm*H  not  depend  upon  the  closing  of  ttat  part  of 
the  street  in  controversy.  People  t?.  Union  P.  R.  Go.,  20 
Colo.  186.  In  .Uissonri  P.  R.  Co.  v.  City  of  Omaha,  197 
Fed.  516,  a  case  involving  a  similar  ordinance  of  the  city 
of  Omaha,  Judge  Hook,  speaking  for  the  United  States 
circuit  court  of  appeals  (Eighth  circuit)  said:  "It  is 
also  urged  that  the  ordinance  is  void  because  the  grade 
crossing  of  the  railroad  tracks  under  the  viaduct  was  left 
oi)en  for  travel,  thereby  negativing  that  necessity  for  an 
oA'erhead  structure  upon  which  the  power  of  tiie  city  de- 
pended. This  is  but  another  way  of  asserting  that  the 
requirement  of  a  viaduct  must  be  accompanied  by  a  com- 
l)lete  vacation  or  abandonment  of  the  surface  crossing — 
that  the  city  is  without  power  to  require  a  railroad  com- 
l)any  to  build  a  viaduct  for  less  than  all  tlie  street  traffic. 
The  coutention  is  untenable.  The  necessity  for  the  safely 
and  protection  of  tlie  public  is  the  statutory  warrant  for 
the  ordinance,  but  its  extent  is  for  the  judgment  of  the 
municii)ality.  Conditions  might  exist  in  which  a  mere 
foot-bridge  for  pedestrians  would  be  regarded  as  sufficient. 
It  is  probable  that  in  the  present  case  the  grade  crossing 
was  left  for  tlie  convenience  of  those  owning  property  and 
doing  business  under  the  viaduct  and  to  lessen  the  injury 
to  abutting  property  which  would  follow  its  vacation.  But 
whether  so  or  not,  we  cannot  say  as  matter  of  law  that  an 
abuse  of  the  power  conferred  by  the  statute  has  been 
shown." 

The  conclusion  is  that  the  writ  was  properly  allowed. 

AFBtRMJm. 

Barnes,  Fawcett  and  Hameb,  JJ.,  not  sitting. 
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DOBGB  County  Bank,  appellee,  v.  Courtney  &  Com- 
pany, APPELLANT. 

Piled  October  31,  1913.    No.  17,244. 

Appeal:  Afttumancb:  Dikectikq  Verdict.  Where  the  record  contains 
BufTicient  evidence  to  sustain  a  directed  verdict,  and  such  verdict 
Is  the  only  one  which,  under  the  pleadings  and  evidence,  could 
be  permitted  to  stand,  the  judgment  rendered  thereon  will  be 
affirmed. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Eedick,  Judge.    Affirmed. 

Franh  IT.  Woodland  and  Carl  E.  Herring,  for  appellant. 
D,  Tj.  Johnson,  H.  C.  Broine  and  S.  0.  Cotner,  contra. 

Fawcett,  J. 

From  a  judgment  of  the  district  court  for  Douglas 
county  upon  a  verdict  directed  for  plaintiflf,  in  an  action 
on  a  promissory  note,  defendant  appeals. 

The  note  in  suit  was  dated  February  12,  1909,  payable 
six  months  after  date  to  the  order  of  Courtney  &  Com- 
pany, for  S5,000,  with  interest  at  6^  per  cent,  signed, 
"Tolf  Unnf^on,  Chas.  R.  Courtney,"  and  the  collection  of 
same  ;^niiiranteed  by  the  written  indorsement  of  the  payee, 
Courtney  &  Company.  The  answer  alleges,  substantially : 
P^iri^t.  That  the  money  which  it  is  claimed  constituted  the 
eoTisidtTation  for  the  note  in  suit  was  loaned  to  A.  E.  Tun- 
hvvg  prior  to  the  execution  of  the  note  in  suit ;  that  plain- 
tiff loaned  the  money  to  Tunberg,  and  that  that  loan  was 
the  consideration  for  Tunberg's  note,  and  is  the  identical 
money  for  which  the  plaintiff  seeks  to  recover,  all  of  which 
was  well  known  to  plaintiff;  that  the  bank  then  had  ex- 
isting loans  to  Tunberg  in  amount  of  20  per  cent,  of  its 
capital  stock  and  surplus,  and,  for  the  purpose  of  avoiding 
the  banking  laws,  the  note  in  suit  was  executed  and  de- 
posited with  plaintiff  bank  with  full  knowledge  of  all  the 
39 
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facts  and  for  the  purpose  set  out,  and  at  the  special  in- 
stance and  request  of  the  bank;  that  Tunberg  is  solvent 
and  the  jirincipal  debtor  for  the  consideration  of  the  note 
in  suit  Second.  Want  of  consideration.  Third.  That 
the  note  is  void,  for  the  reason  that  it  was  knowingly  and 
wilfully  accepted  by  the  bank  in  violation  of  section  3732, 
Annotated  Statutes  of  Nebraska,  and  that  the  bank  devised 
the  scheme  or  artifice  to  avoid  "said  banking  laws." 
Fourth.  Payment  in  full.  The  reply  denies  all  allegations 
in  the  answer  not  specifically  admitted,  and  then  pleads 
at  considerable  length  facts  and  circumstances  which  will 
be  substantially  covered  in  the  discussion  of  the  cd3se. 

Defendant's  brief  contains  no  formal  assignments  of 
error,  and  argues  but  two  points:  That  the  record  pre- 
sents a  "question  of  fact  for  submission  to  the  jury;"  and, 
the  "law  applicable."  The  former  of  these  two  proposi- 
tions is  all  tliat  need  be  considered,  as  the  "law  appli- 
cable" to  a  question  of  that  kind  is  too  well  settled  to  re- 
quire citation  or  consideration  of  authorities.  lif  the  case 
presents  sufficient  evidence  to  have  sustained  a  verdict  in 
favor  of  the  defendant,  if  one  had  been  returned,  or  is  not 
sufficient  to  sustain  the  judgment  directed  for  plaintiff, 
then  in  either  case  the  judgment  must  be  reversed.  Other- 
wise, it  must  be  affirmed. 

The  rule  is  well  settled  in  this  state  that  a  trial  court  Is 
not  required  to  submit  a  case  to  the  jury,  unless  the  evi- 
dence supporting  it  is  of  such  a  character  that  it  would 
warrant  the  jury  in  basing  a  verdict  upon  it  Chicago,  B, 
I.  d  P.  R.  Co.  V.  Sparer,  69  Neb.  8;  Iowa  Hog  d  Cattle 
Poxcder  Co.  v.  Ford,  87  Neb.  708.  This  rule  applies  as 
well  to  a  defense  tendered  by  answer  as  to  a  cause  of  ac- 
tion tendered  in  a  petition.  The  execution  and  delivery  of 
the  note  being  admitted,  is  tliere  sufficient  evidence  in  the 
record  to  have  sustained  a  verdict  for  defendant,  had  the 
case  been  submitted  to  the  jury  and  such  a  verdict  re- 
turned? In  First  Nat.  Bank  v.  Smith,  57  Neb.  454,  we 
held :  "Where  the  conclusion  reached  by  the  jury  was  the 
only  one  i)ermissible  under  the  evidence,  the  judgment 
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reiulerod  on  the  verdict  will  be  aflarmed."  This  is  now  the 
settk  (1  rule  in  this  court,  and  we  think  it  is  equally  ap- 
plicnlile  to  a  case  where  the  record  shows  that  a  directed 
verdict  is  the  only  one,  under  the  pleadings  and  evidence, 
which  conld  have  been  permitted  to  stand.  Applying  that 
rule  to  the  case  at  bar,  an  affirmance  must  follow. 

A  I  areful  examination  of  the  abstract  and  supplemental 
aiifttract,  we  think,  shows,  without  room  for  reasonable 
disagreement,  or  inference  to  the  contrary,  the  following 
facts:  Plaintiff  is  a  banking  corporation  located  at  Hooi)er, 
Nebraska.  One  A.  E.  Tunberg  was  a  business  man  at 
Htjoper  and  a  patron  of  plaintiff  bank.  Tolf  Hanson  was 
eugapjed  in  the  restaurant  business  in  Omahd.  Charles  R. 
C'nirtney  was  a  member  of  Courtney  &  Company,  and  the 
manager  of  its  grocery  business  in  Omaha.  Hanson  was 
a  stockholder  in  the  company,  and,  as  stated  by  Mr.  Court- 
ney, was  considered  as  Courtney  &  Company's  best  cus- 
tonien  Tunberg  and  Hanson  were  cousins.  They  were 
both  born  at  the  same  place  in  Sweden,  and  were  ac- 
quainted before  they  came  to  the  United  States.  In  1908 
Hanson  had  become  seriously  involved  financially,  so 
much  so  that  his  credit  with  the  Omaha  banks  had  been 
exli  a  listed.  Courtney  was  his  best  friend.  Tunberg  was 
his  cousin.  Both  were  men  of  financial  standing  and 
credit,  and  to  them  he  appealed  for  assistance  in  his  ex- 
tremity. In  response  to  a  request  from  Hanson,  Tunberg 
made  a  trip  to  Omaha.  Hanson's  necessities  were  dis- 
cu8sed.  Upon  being  inteiTogated  by  ilr.  Tunberg  as  to 
the  sum  required,  Hanson  stated  that  he  needed  |1 0,000. 
Mr.  Tunberg  was  unable  to  supply  the  money.  After  con- 
sidering the  matter  in  an  effort  to  devise  some  plan  by 
which  the  money  might  be  obtained,  Tunberg  signed  a 
note,  dated  October  1,  1908,  for  |1 0,000,  payable  one  year 
after  date,  to  the  order  of  Hanson,  with  interest  at  6  per 
rent.,  and  Hanson  gave  him  in  exchange  therefor  his  note 
for  a  like  amount.  Hanson  then  tried,  unsuccessfully,  to 
di>*coii nt  the  note  he  had  received  from  Tunberg  at  the 
First   National   Bank  in  Omaha.     Having  failed  there, 
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Tunberg  tried  to  secure  money  for  Hanson  from  his  own 
bank  (plaintiff)  at  Hooper.  He  had  already  borrowed 
from  the  plaintiff  all,  or  substantially  all,  that  plaintiff, 
under  the  law,  could  lend  to  one  person.  Tunberg  dis- 
closed to  plaintiff  the  use  to  which  he  intended  to  put  the 
money,  or  ratlier  the  person  for  w^hom  he  was  desiring  to 
secure  the  loan.  The  president  of  the  bank  being  absent 
from  home,  the  cashier  agreed  to  make  a  loan  of  f5,000 
to  Hanson  upon  a  note  to  be  signed  by  Hanson  and  Court- 
iu\v.  Thereupon  Tunberg  gave  the  bank  his  own  note  for 
.5r),000,  and  obtained  a  draft  payable  to  the  order  of  Tolf 
Hanson  for  that  sum,  under  an  agreement  that  he  would 
obtain  the  note  of  Hanson  and  Courtney  and  substitute 
the  same  for  the  note  he  was  then  giving.  In  accordance 
with  that  arranijement,  Tunberg  mailed,  or  personally 
took,  the  draft  to  Hanson,  and,  under  date  of  February 
12,  1909,  a  note  for  the  amount  of  the  draft  was  signed  by 
FTanson  and  (\)iirtney,  payable  six  months  after  date  to 
tlie  order  of  Tunberg.  This  note  Tunberg  delivered  to  the 
plaintiff  bank,  and  received  from  the  bank  the  note  which 
lie  had  given  at  the  time  he  obtained  the  draft  The  note 
remained  in  the  bank  for  something  like  two  months,  and 
until  the  return  home  of  the  president.  When  the  presi- 
dent saw  the  note,  pjiyable  to  Tunberg  and  indorsed  by 
him  to  tlie  bank,  he  objected  to  it  upon  the  ground  that 
Tunberg,  as  an  indorser  of  the  note,  incurred  a  liability 
to  the  bank,  which,  added  to  his  personal  obligations  to 
the  bank,  would  be  in  excess  of  the  amount  the  bank  could 
l(»j»ally  lend  to  any  one  person.  Thereupon,  the  president 
ju'epared  tlie  note  in  suit  and  handed  it  to  Tunberg,  telling 
him  to  have  it  signed  by  Hanson  and  Courtney  and  in- 
dorsed by  Courtney  &  Company,  and  substitute  it  for  the 
note  to  which  the  president  Avas  objecting.  This  matter 
was  explainiHl  by  Tunberg  to  Hanson  and  Courtney,  where- 
upon they  each  executed  the  note  in  suit,  and  Mr.  Courtney 
executed  the  in<lors(*ment  upon  the  back  thereof.  The  note 
was  then  taken  by  Tunberg  to  the  bank  and  substituted  for 
the  other  note  signed  by  Hanson  and  Courtney,  in  which 
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Tunberg  appeared  as  the  payee,  and  the  latter  note  waa 
delivered  to  Tunberg,  who  mailed  it  to  Hanson. 

In  the  light  of  these  facts,  defendant's  contention  is  not 
sound  that  Tunberg  was  acting  as  the  agent  of  the  bank 
in  obtaining  the  note  from  Hanson  and  Courtney,  indorsed 
by  Courtney  &  Company,  in  order  to  enable  the  bank  to 
make  an  excess  loan  to  Tunberg.  On  the  contrary,  tliere 
is  no  room  for  doubt  that  Tunberg  was  acting  as  the  agent 
of  Hanson,  with  the  full  knowledge  and  concurrence  of 
Courtney,  in  an  endeavor  to  obtain  money  for  Hanson  to 
help  him  in  his  hour  of  need.  The  bank  knew  that  this 
money  was  being  obtained  for  Hanson.  It  was  unwilling 
to  make  any  further  loan  to  Tunberg,  or  to  even  accept 
him  as  an  indorser,  not  because  it  did  not  believe  he  was 
solvent,  but  because  it  had  already  made  him  loans,  per- 
sonally, substantially  up  to  its  limit  The  bank  knew 
that  it  was  making  the  loan  to  Hanson,  and  it  wanted 
Hanson's  note,  with  what  it  considered  a  good  signer  with 
him.  It  did  not  desire,  and  evidently  did  not  think  it 
needed,  the  indorsement  of  Mr.  Tunberg.  The  transac- 
tion on  the  part  of  the  plaintiff  seems  to  have  been  a  per- 
fectly straightforward  business  transaction. 

But,  it  is  said  by  defendant  that  the  note,  so  far  as 
Courtney  was  concerned,  was  without  consideration,  for 
the  reason  that  Hanson  had  already  obtained  the  money, 
and  that  when  the  bank  parted  with  the  $5,000  to  Tun- 
berg, and  took  his  note,  it  was  a  closed  transaction,  and 
therefore  the  note,  so  far  as  Courtney  is  concerned,  is 
without  consideration.  This  theory'  is  not  borne  out  by 
the  testimony  of  even  Mr.  Courtney  himself.  As  shown 
in  the  supplemental  abstract,  he  testified  that  he  signed 
the  note  payable  to  the  order  of  Tunberg,  on  the  day  it 
bears  date,  in  Hanson's  office;  that  Hanson  told  him  that 
Tunberg  had  the  |5,000;  that  he  said:  "Alex  got  the 
money,  but  we  have  got  to  sign  a  note.  You  will  do  it, 
won't  yon?"  He  admits  that  at  that  time  he  saw  the 
draft,  or  the  paper  purporting  to  be  the  draft.  He  testi- 
fied that  that  was  the  time  when  Tunberg  said  he  owed 
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the  baok  ?4,000,  and  tliat  the  bank  wanted  a  couple  of 
friends  to  si<j:n  the  note;  tliat  it  would  be  an  excess  loan, 
and  tliat  that  was  "all  the  bank  wanted  us  to  sign  the 
note  for.  He  did  not  uee  the  language  'excess  loan,'  but 
that  is  what  he  meant."  He  testified  that  he  had  had  no 
talk  with  Tunberg  about  raising  money  for  Hanson  be- 
fore February  12,  the  date  the  first  note  was  signed,  but 
had  had  lots  of  talks  of  that  kind  with  Hanson.  He  then 
te8tifi(»d  that  f«mr  weeks  later  he  signed  the  note  in  suit 
He  says  that  at  that  time  he  was  told  by  Tunberg  that 
the  president  of  the  bank,  on  returning  froni  Texas,  was 
not  satisfied  with  the  note  that  had  been  previously  signed, 
"becaus^c*  it  defeated  the  object  of  the  note,  and  that  he, 
Mr.  Lyman,  had  made  out  a  note  and  sent  it  down  for  us 
to  execute."  It  is  clear,  therefore,  by  Mr.  Courtney's  own 
testimcmy,  that  the  note  in  suit  was  signed  with  the  knowl- 
edge that  it  was  going  to  take  the  place  of  the  note  which 
he  had  signed  with  Hanson  to  Tunberg  as  payee,  on  Feb- 
ruary 12,  1909,  upon  which  latter  note  he  knew  that  at  the 
time  it  was  signed  Hanson  was  receiving  a  draft  for  f5,000 
from  the  bank.  It  is  made  clear,  therefore,  by  all  of  the 
testimony  in  the  case  that  the  making  and  deposit  by  Tun- 
berg of  his  individual  note  and  obtaining  the  draft  thereon 
was  under  an  agreement  that  he  would  substitute  the  note 
of  Hanson  and  Ccmrtney  therefor;  that  the  note  by  Hanson 
and  Courtney  to  Tunberg  and  the  subsequent  note  by 
them  to  Courtney  &  Company  and  indorsed  by  Courtney 
&  Company  and  delivered  to  plaintiff  bank,  and  the  sur- 
render by  plaintiff  bank  of  the  original  Tunberg  note  to 
Mr.  Tun])(Tg,  were  all  parts  of  one  single  transaction, 
that  the  money  passed  from  the  plaintiff  bank  to  Hanson 
as  a  result  of  tliat  transaction,  and  that  the  purpose  of 
the  transaction  was  to  bring  about  that  result. 

In  the  light  of  these  facts,  no  verdict  could  have  been 
pennitted  to  stand  other  than  the  one  which  the  trial 
court  directed.  Afpibmhd. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Chahlbs  Bowers,  appellant,  v.  James  Raitt  bt  al., 
appellees. 

FiLEO)  October  31,  1913.    No.  17,956. 

Contracts:  Rehci66ton:  Exchange  of  Property.  Where  a  party  of 
full  age  and  competent  to  contract  has  full  opportunity  to  eu;- 
qualnt  bfmself  as  to  all  of  the  particulars  of  a  proposed  exchange 
of  properties,  and  personally  inspects  the  property,  which  he  ts 
about  to  receive  in  such  exchange,  before  the  exchange  Is  made, 
he  caiinot  Ko  ahead  and  consummate  such  exchange,  and  then, 
upon  ascertaining  later  that  he  has  made  an  unwise  trade,  invoke 
the  aid  of  a  court  of  equity  to  undo  what  he  has  himself  care- 
leeely  or  negligently  done. 

Appeal  from  the  district  court  for  Dodge  county: 
Geoege  H.  Thomas,  Judge.    Affirmed. 

George  L,  Loo  mis  and  Gourtright  &  Sidner^  for  appel- 
lant 

F.  Doleziil  and  C  E.  Abbott,  contra. 

Pawcbtt,  J. 

This  suit  was  instituted  in  the  district  court  for  Dodp:e 
roiintv,  to  camel  a  contract  for  the  exchange  of  a  note  of 
111,500  and  certain  real  estate  of  plaintiff  in  Holt  county 
for  a  flour  mill  property  situated  at  Prague,  in  Saunders 
county.  From  a  finding  and  judgment  for  defendants, 
plaintiff  appeals. 

The  assignments  of  error  are:  (1)  The  court  erred  in 
finding  f(ir  the  defendants.  (2)  The  finding  and  decree 
are  not  supjmrted  by  the  evidence.  (3)  The  court  erred 
in  overrulinjx  plsiintiff's  motion  for  a  new  trial.  (4)  The 
court  erred  in  ri*fusing  plaintiff'  permission  to  file  a  sup- 
plemental mt>ti()U  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  and  misconduct  of  tlie  prevailing 
party-  Three  points  are  argued  in  plaintiff's  brief:  {n) 
*^Representntinns  as  to  value,"  meaning  the  value  of  the 
mill  property;  (6)  "representations  as  to  profits,*'  mean- 
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ing  the  profits  which  had  been  realized  by  the  former 
owners  of  the  mill;  and  (c)  ^'supplemental  motion  for  a 
new  trial." 

We  will  consider  the  last  point  first    The  decree  was 
entered  November  19,  1910.    Immediately  thereafter,  and 
on  the  same  day,  a  motion  for  a  new  trial  was  filed.    On 
the  next  day  a  supersedeas  bond  was  filed.     Nearly  11 
months  later,  on  October  11,  1912,  plaintiff  a»ked  and  was 
given  leave  to  file  a  supplemental  motion  for  a  new  trial,  . 
supported  by  affidavit.    This  motion  was  based  upon  tri'^o 
grounds:    First,  newly  discovered  evidence;  and,  second, 
misconduct  of  the  principal  defendants  R.  G.  Lyon  and 
James  Raitt.    The  substance  of  the  affidavit  filed  in  sup- 
port of  the  motion  is  that  the  defendants  Lyon  and  Raitt 
and  their  attorneys  attempted  to  infiuence  the  testimony 
of  the  witnesses  Kastle,  Wolf,  and  Kaspar,  in  that,  know- 
ing that  they  were  material  witnesses  upon  the  part  of 
plaintiff,  they  entered  into  a  contract  with  the  witness 
Kastle,  by  which  contract  defendants  entered  into  a  secret 
agreement  with  the  witnesses  whereby  the  defendants  sold 
to  Kastle  the  note  for  |11,500,  which  was  the  principal 
consideration  of  the  contract  between  plaintiff  and  de- 
fendants, and  agreed  to  take  from  Kastle  the  Texas  land 
which  defendants  had  traded  to  him  in  a  prior  deal  for  his 
interest  in  the  mill  property.     On  November  9,  1912,  the 
court  overruled  both  the  original  and  supplemental  mo- 
tions.   The  evidence  is  not  clear  that  the  deal,  whatever 
it  was,  between  the  defendants  and  Kastle,  was  of  the 
character  and  for  the  pur^wse  claimed;  but,  whether  so 
or  not,  if  the  defendants  had  the  thought  in  mind  that  by 
making  such  a  deal  with  Kastle  it  would  influence  the 
testimony  of  the  three  witnesses  named,  their  testimony, 
when  called  by  plaintiff,  must  have  dispelled  that  thought. 
They  proved  to  be  fair  and  candid  witnesses,  and  Ave  are 
unable  to  discover  from  an  examination  of  their  testimony 
that  any  one  of  them  in  any  particular  deviated  from  the 
truth.    It  is  clear,  therefore,  that  plaintiff  was  not  preju- 
diced by  the  acts  complained  of. 
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As  to  the  other  two  points,  viz.,  "representations  as  to 
value,*'  and  "representations  as  to  profits,"  we  think,  as 
the  trial  court  evidently  did,  that  the  evidence  prepon- 
deratee  in  favor  of  the  defendants.  It  would  serve  no  good 
purpose  to  set  out  the  testimony  in  full  in  this  opinion. 
To  sum  up  in  a  few  words,  plaintiff  and  defendants  Lyon 
and  Raitt,  the  agent  of  defendant  Lyon,  were  all  three 
traders  of  more  or  less  experience.  Plaintiff  is  a  man 
over  50  years  of  age.  Before  making  the  trade,  plaintiff 
and  Raitt  visited  and  inspected  the  mill,  and  on  the  same 
evening  entered  into  tlie  contract  of  exchange,  from  which 
plaintiff  now  asks  to  be  released.  If  defendant  got  the 
better  of  the  trade,  we  do  not  think  it  was  by  reason  of 
any  mierepresentations  by,  or  on  account  of  any  undue 
influence  of  Raitt  over  plaintiff.  Plaintiff  had  every  op- 
portunity to  fully  advise  himself  both  as  to  the  value  of 
the  mill  and  the  amount  of  profits  that  had  been  earaed 
by  the  former  owners.  If  he  saw  fit  to  refrain  from  in- 
vestigating those  questions  and  to  make  the  deal  without 
doing  so,  it  was  his  own  fault.  Where  a  party  of  full  age 
and  competent  to  contract  has  full  opportunity  to  ac- 
quaint himself  as  to  all  of  the  particulars  of  a  proposed 
trade,  he  cannot  go  ahead  and  consummate  a  deal,  and 
then,  upon  ascertaining  later  that  he  has  made  an  unwise 
trade,  expect  a  court  of  equity  to  undo  what  he  has  him- 
self carelessly  or  negligently  done. 

We  think  the  judgment  of  the  district  court  is  right, 
and  it  m 

Affirmed, 

Lbtton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Wilbur  F.  Hryant,  appellant,  v.  jAxm  T.  Runyan, 

APPBLLEK. 

Filed  October  31,  1913.    No.  17,126. 

1.  Attorney  and  Client:  Action  fob  Ser\tces:  Evidence:  Com- 
petency. In  an  action  by  an  attorney  at  law  to  recover  for  serv- 
ices rendered  in  the  defense  of  defendant's  son,  who  was  tried 
upon  a  charge  of  felony,  there  being  evidence  tending  to  prove 
that  defendant  employed  and  undertook  to  pay  plaintiff  for  his 
services,  evidence  that  plaintiff  knew  when  he  entered  upon  the 
employment  that  defendant's  ''financial  condition  was  good"  and 
that  the  son  "was  financially  insolvent"  Is  competent 


2. :  :  .  If  in  such  case  plaintiff  testifies  that  be- 
fore he  undertook  the  employment  the  defendant  told  him,  'There 
will  be  no  fancy  attorney  fee  paid."  and  *1  will  have  the  attm^ 
ney  fee  to  pay,  Charlie  (the  son)  has  nothing,"  and  the  defendant 
t^tifles,  admitting  a  part  of  the  language  so  attributed  to  him, 
the  defendant's  testimony  that  *'I  did  not  at  that  time  promise 
to  pay  him"  will  be  regarded  as  defendant's  construction  of  the 
words  used  by  him,  and  not  as  a  denial  that  he  used  them. 

3.  :    :    If  the  defendant  made  statements  to  the 

plaintiff  which  under  the  circumstances  might  reasonably  be 
construed  to  amount  to  his  employment  of  the  plaintiff,  the 
defendant's  further  statements  in  the  same  connection  that  "I 
didn't  want  him  in  the  case  personally,  myself;  I  didn't  want 
him.  I  said  Charlie  (the  son)  wanted  him  all  right" — should 
not  be  construed  as  a  denial  that  the  defendant  employed  plain- 
tiff to  defend  defendant's  son  because  the  son  wanted  him  to 
do  so. 

4. :    :    .     Evidence  tending  to  show  that  plaintiff 

agreed  to  accept  the  same  fee  that  his  associate  counsel  had  ac- 
cepted is  not  considered,  since  there  is  no  evidence  tending  to 
show  that  plaintiff  has  been  paid  the  same  amount  as  was  paid 
his  associate,  and  such  agreement,  if  proved,  would  not  there- 
fore Justify  the  general  verdict  for  defendant. 

Appeal   from   the   district   court   for    Cedar   county: 
Gi^Y  T.  Graves,  Judc^e.    Reversed. 

George  W.  Ayres,  for  appellant. 

B,  Ready  and  ifockett  &  Peterson,  contra. 


F^ 
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Sedgwick,  J. 

The  plaintiflF  brought  this  action  to  recover  a  balance 
alleged  to  be  due  liini  for  services  as  attorney  at  law  in 
the  defense  of  the  defendant's  son,  who  was  prosecuted 
upon  a  charge  of  asnault  with  intent  to  murder.  The  jury 
in  the  district  court  for  Cedar  county  found  a  verdict  for 
the  defendant,  upon'which  judgment  was  entered,  and  the 
plaintiff  lias  appealed. 

The  plaintiff  testified  in  his  own  behalf,  showing  some- 
what in  detail  the  services  rendered  by  him  in  the  criminal 
prosecution  against  the  defendant's  son,  and  testified  that 
the  services  rendered  by  liim  were  of  greater  value  than 
the  amount  sued  for.  This  testimony  is  not  denied.  The 
])laintiflf  also  testified  that  shortly  before  tlie  trial  of  the 
criminal  case  he  had  an  interview  with  tlie  defendant,  in 
which  the  plaintiff  wanted  to  continue  the  criminal  case 
over  the  term,  and  the  defendant  objected  to  its  being  con- 
tinued. The  defendant  wanted  an  immediate  trial,  but 
the  son,  who  was  being  prosecuted,  was  indifferent  about 
it,  and  in  that  conversation  the  defendant  said  to  tbe 
plaintiff:  "There  will  be  no  fancy  attorney  fee  paid," 
and  "I  will  have  the  attorney  fee  to  pay,  Charlie  (the  son) 
has  nothing."  The  defendant  was  also  a  witness  in  the 
case,  and  in  his  testimony  referred  to  the  same  conversa- 
tion, admitted  that  he  told  the  plaintiff  that  there  was 
not  going  to  be  any  fancy  attorney  fee  paid  to  any  one, 
and  testified:  "I  did  not  at  that  time  promise  to  pay 
him."  He  did  not  deny  that  he  stated  to  the  plaintiff,  as 
the  plaintiff  testified,  "I  will  have  the  attorney  fee  to  pay, 
Charlie  has  nothing,"  but  seems  to  have  construed  this  as 
not  being  a  direct  promise  to  pay  him. 

The  defendant  also  testified  that  he  told  the  plaintiff 
that  "I  didn't  want  him  in  the  case  personally,  myself; 
I  didn't  want  him,  I  said  Charlie  wanted  him  all  right." 
He  now  asks  to  have  this  language  construed  as  meaning 
that  he  himself  was  not  to  pay  the  plaintiff,  but  Cliarlie 
was  to  pay  him.     In  the  light  of  the  other  evidence,  it 
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would  seem  rather  to  be  properly  construed  that  he  was 
willing  to  pay  the  plaintiff  for  the  services  simply  because 
Charlie  wanted  him,  and  not  because  he,  this  defendant 
himself,  thought  it  was  advisable  to  employ  him. 

The  plaintiff,  while  upon  the  witness  stand,  offered  to 
prove  that  he  knew  at  the  time  he  undertook  the  employ- 
ment tliat  tlie  son  was  financially  insolvent,  and  was  also 
acquainted  with  the  financial  standing  of  the  defendant 
in  the  case  and  knew  that  his  financial  condition  was 
good.  This  evidence  was  objected  to,  and  was  excluded 
by  the  court.  Tlie  evidence  should  have  been  admitted, 
and,  in  connection  with  other  evidence  In  the  case,  as  the 
case  then  stood,  would  have  required  a  verdict  for  the 
plaintiff.  There  was  no  substantial  defense  to  the  plain- 
tiff's claim. 

There  was  some  evidence  tending  to  show  that  the  plain- 
tiff agreed  to  accept  tlie  same  fee  that  his  associate  coun- 
sel had  accepted,  and  his  associate  counsel  accepted  a  less 
amount  than  the  amount  sued  for.  This  issue  is  not  very 
fully  presented,  and  its  importance  is  not  considered  here, 
because  the  evidence  does  not  tend  to  show  that  the  plain- 
tiff has  already  received  the  same  compensation  as  re- 
ceived by  his  associate  counsel. 

While  the  action  was  pending  in  this  court,  the  defend- 
ant died,  and  the  action  was  revived  against  his  widow, 
Sarah  Eunyan. 

The  j!ulgnient  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded. 

Bevbrsed. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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Henry  J.  Davis,  appbllbb,  v.  Henry  E.  Clark, 

APPELLANT. 

Filed  Ootobeb  31,  1913.    No.  17,144. 

Appeal:  Conflicting  Evidence.  When  the  trial  court,  without  ob- 
jection, submits  the  case  to  the  Jury  upon  one  question  of  fact 
inyolved  in  the  issues,  and  the  evidence  upon  the  question  so 
submitted  is  substantially  conflicting,  a  general  verdict  of  the 
jury  will  not  be  set  aside  upon  appeal  to  this  court,  unless  the 
finding  upon  the  issue  so  submitted  is  clearly  wrong. 

Appeal  from  the  district  court  for  Morrill  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Q.  J.  Hunty  for  appellant. 

WilUams  d  Williams,  contra. 

Sedgwick,  J. 

This  action  was  begun  in  the  county  court,  and  after- 
wards appealed  to  the  district  court  for  Morrill  county. 
The  plaintiff  alleged  that  he  sold  one  of  his  cows  to  a 
butcher  for  |26,  and  afterwards  the  defendant  claimed  to 
be  the  owner  of  the  cow,  and  by  reason  of  the  threats  of 
the  defendant  the  plaintiff  did  pay  to  the  defendant  the 
sum  of  ?50,  under  duress,  and  asked  for  a  judgment  for 
the  |50  and  interest.  The  defendant  alleged  that  the  cow 
in  question  was  his,  and  denied  the  allegation  that  plain- 
tiff paid  the  money  under  duress.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  |50  and  interest,  and 
judgment  was  rendered  thereon,  from  which  the  defend- 
ant has  appealed. 

There  was  a  large  amount  of  evidence  introduced  on 
both  sides,  and  apparently  without  objection,  as  to  the 
ownership  of  the  cow.  This  evidence  appears  not  to  be 
conclusive  either  way.  The  witnesses  for  the  plaintiff 
ape  quite  positive,  and  identify  the  cow  as  his.  The  wit- 
nesses fop  the  defendant  are  equally  positive,  and  identify 
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the  cow  as  tlie  projierty  of  the  defendant.  The  parties 
lK)tli  kept  other  stock,  and  it  appears  that  it  was  not  un- 
usual for  the  animals  to  stray  from  one  herd  to  another, 
so  that  the  parties  relied  principally  upon  the  brand  for 
identification  of  the  animal.  After  this  animal  had  been 
slaughtered,  many  witnesses  examined  the  hide,  and 
about  an  equal  number  on  each  side  testified  positively  to 
the  brand.  The  question  was  whether  the  brand  which 
they  found  was  an  **!!"  or  a  "4."  It  appears  that  the 
county  judge  and  another  officer  had  carefully  examined 
the  hide  upon  the  trial  in  the  county  court,  and  they  testi- 
fied that  it  was  impossible  to  tell  whether  the  brand  was 
an  "IT"  or  a  "4."  These  witnesses  were  disinterested  and 
their  evidence  up<m  this  point  was  undoubtedly  reliable. 
It  appears,  then,  that  as  to  the  ownership  of  the  animal 
the  evidence  is  in  doubt  and  the  question  is  apparently  in- 
capable of  solution.  Such  questions  have  more  than  once 
resulted  in  almost  interminable  litigation,  with  loss  to 
both  parties. 

The  court  instructed  the  jury  that  "the  question  as  to 
who  was  the  owner  of  the  animal  in  question,  the  plaintiff 
or  the  defendant,  is  not  an  issue  in  this  case."  It  appears 
that  the  parties  so  considered  it,  and  no  objection  was 
taken  to  this  instruction,  and  no  modification  or  explana- 
tion asked  for,  although  the  evidence  is  mainly  directed  to 
the  question  of  ownership.  They  have  not  required  the 
jury  to  consider  the  ownership  of  the  property  as  bearing 
upon  the  good  faith  or  want  of  good  faith  of  the  respec- 
tive parties.  They  have  tried  and  submitted  the  case 
upon  the  sole  question  as  to  whether  the  plaintiff  paid 
the  f50  to  the  defendant  to  avoid  arrest.  The  court  and 
the  parties  no  doubt  considered  that  it  would  be  imi)0s- 
sible  to  determine  satisfactorily  the  ownership  of  the 
property,  and  that  equity  under  such  circumstances  is 
with  the  party  in  possession,  and,  in  order  to  have  a 
speedy  end  to  such  unprofitable  litigation,  made  the  re- 
sult depend  upon  the  simple  question,  whether  the  plain- 
tiff paid  defendant  the  ?50  as  a  voluntary  payment  on  his 
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part  or  to  avoid  arrest  and  litigation.  Upon  tins  question 
the  evidence  is  very  conflicting.  Mr.  Hunt  and  other  ap- 
parently fair  and  competent  witnesses  testified  to  facts 
indicating  that  the  plaintiff  was  convinced  that  he  had 
made  a  mistake  in  selling  the  defendant's  cow,  and  on 
that  consideration  paid  the  $50,  rather  than  because  he 
was  afraid  of  arrest.  On  the  other  hand,  many  witnesses 
testified  to  facts  indicating  that  the  plaintiff  paid  the 
money  solely  for  the  purpose  of  avoiding  an  unjust  prose- 
cution. 

We  cannot  determine  this  controverted  question  of  fact 
as  an  original  question,  but,  the  evidence  being  substan- 
tially confiicting,  we  are  controlled  by  the  verdict  of  the 
jury,  and,  as  the  result  of  this  litigation  was  made  to 
depend  upon  this  question  of  fact,  the  judgment  of  the 
district  court  is 

Affirmed. 

Babnbs^  Fawoett  and  Hambr,  JJ.,  not  sitting. 


EuGENB  Van  Hove,  appellant,  v.  Maria  Leonia  Van 
Hove  bt  al.,  appellees. 

Filed  Octobeb  31,  1913.    No.  17,254. 

1.  Parent  and  CMld:  Illkoitimate  Child:  Heirship.  One  not  tlie 
father  of  an  illegitimate  child  does  not  make  such  child  his 
heir  by  marrying  the  child's  mother  and  signing  the  marriage 
record  in  which  it  is  recited  that  the  "husband  and  wife  agreed 
taking  as  their  lawful  children  and  to  recognize  them  as  such/' 
naming  the  said  child  with  other  illegitimate  children  of  the 
woman. 

3. :    :    ,    The  father  of  an  ilfegitimate  child  may 

make  such  child  his  heir  by  marriage  with  the  child's  mother 
and  adopting  such  child  into  his  family;  but,  when  the  child  is 
20  years  of  age,  sending  ^uch  child  money  with  which  to  pay 
passage  from  a  foreign  country,  and  allowing  him  to  live  In  the 
family  for  a  short  time  thereafter,  is  not  adopting  him  into  the 
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family,  within  tlie  meaning  of  section  4931,  Ann.  St  1911.  It  is 
not  necessary  to  decide  in  this  case  whether  said  section  applies 
to  any  other  than  the  father  of  the  illegitimate  child. 

Appeal  from  the  district  court  for  Boyd  county :  Wil- 
UAM  H.  Westovbb,  Judge.    Affirmed. 

Albert  d  Wagner  and  D.  A.  Harrington^  for  appellant 

M.  F.  Harrington  and  Mopes  &  Hazen,  contra. 

Sedgwick,  J. 

The  plaintiff  seeks  to  establish  an  interest  in  certain 
real  estate  as  the  heir  of  August  Van  Hove,  deceased.  The 
district  court  for  Boyd  county  dismissed  his  case,  and  he 
has  appealed. 

Plaintiff  was  the  illegitimate  son  of  Maria  Leonia  Au- 
denaert,  a  citizen  of  Belgium,  who  intermarried  with 
August  Van  Hove  in  Belgium  in  1887;  the  plaintiff  then 
being  seven  years  of  age.  There  were  then  two  other  il- 
legitimate children  of  his  mother,  one  of  whom  died  in 
infancy,  and  the  other  was  brought  to  this  country  by 
Mr.  and  Mrs.  Van  Hove  soon  after  their  marriage.  They 
have  since  resided  in  this  country,  and  two  children  have 
been  born  to  them  since. 

The  contention  is  that  the  plaintiff  has  been  made  an 
heir  of  August  Van  Hove  under  section  4931,  Ann.  St. 
1911.  The  record  of  the  marriage  in  Belgium  recites  that 
"Tlie  above  named  husband  and  wife  agreed  taking  as 
their  lawful  children  and  to  recognize  them  as  such: 
Eugene  Audenaert,  born  at  Sinay,  the  9th  of  March, 
18S0."  The  record  appears  to  have  been  signed  by  Au- 
gust Van  Hove,  and  it  is  contended  that  this  satisfied  the 
statute,  which  provides:  "Every  illegitimate  child  shall 
be  considered  as  an  heir  of  the  person  who  shall,  in  writ- 
ing, signed  in  the  presence  of  a  competent  witness,  have 
acknowledged  himself  to  be  the  father  of  such  child.*' 
Ann.  St.  3911,  sec.  4931.  This  record  is  clearly  insuffi- 
cient for  that  purpose.  Lind  v.  Burke,  56  Neb.  785; 
Moore  v,  FloclCj  77  Neb.  52. 
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PlaintiflP  remained  in  Belgium  until  he  was  about  20 
years  of  age,  and  then  came  to  this  country  and  lived  for 
a  short  time  in  tlie  family  of  August  Van  Hove,  who  sent 
money  to  pay  plaintiff's  passage  to  this  country.  Plain- 
tiff ^s  passport  described  him  as  son  of  Van  Hove.  The 
evidence  is  that  plaintiff  was  not  the  natural  son  of  Van 
Hove,  and  even  if  he  was,  the  circumstances  are  far  short 
of  establishing  that  Van  Hove  adopted  him  into  his 
family,  within  the  meaning  of  said  section  4931.  Under 
the  laws  of  Belgium,  which  are  shown  in  the  record,  it 
does  not  appear  easier  to  establish  heirship  in  such  cases 
than  under  our  statutes. 

The  judgment  of  the  district  court  is  clearly  riglit,  and 
is 

AFFIRMI^I). 

Rebrb,  0.  J.,  Lbtton  and  Hameb,  JeT.,  not  sitting. 


WiLLLiM  B.  Miller,  appellant,  v.  City  op  Lincoln, 

APPELLEE. 

Fnja)  October  31,  1913.    No.  17,377. 

1.  Municipal  CorporationB:  Ordinances:  Passage.  Under  the  pro- 
visions of  the  statute  governing  the  city  of  Lincoln,  when  an 
ordinance  has  been  read  on  three  different  days,  and  is  then 
substantially  amended,  it  Is  irregular  to  immediately  pass  the 
amended  ordinance  without  further  reading,  unless  such  reading 
has  first  been  formally  dispensed  with  by  a  two-thirds  vote  of  all 
members  of  the  council.  But  If  more  than  two-thirds  of  the 
members  elected  are  present  and  vote  for  the  amendment  and 
for  the  passage  of  the  ordinance  as  amended,  the  statute  is  sub- 
stantially complied  with  in  that  respect. 

1. :  Annexing  Land.  The  statute  governing  the  city  of  Lin- 
coln provides  that  "territory  contiguous  or  adjacent  (to  the  city) 
which  has  been  by  act  or  acquiescence  of  the  owner  subdivided 
into  tracts  of  not  over  20  acres"  may  by  ordinance  be  included 
in  the  city.  Under  the  conditions  stated  In  the  opinion.  It  Is 
held  that  the  council  had  power  by  ordinance  to  include  plaln- 
tJlTB  land  in  the  city. 
40 
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3.  Taxation:  AfiHRflSMKTtT:  Validitt.  Plaintiff  being  tbe  owner  o{ 
land  known  as  "irregular  tract  29/'  which  was  crossed  by  a 
boulevard  of  the  city,  sold  and  conveyed  to  the  city  that  part 
thereof  lying  on  one  side  of  the  boulevard*  The  part  sold  to  the 
city  was  thereupon  designated  as  "lot  78"  and  plaintiff's  tract  as 
"lot  77."  Taxes  were  afterwards  assessed  against  both  tracts* 
Jointly  described  In  the  assessment  as  "lot  29."  The  evidence  is 
not  definite  and  exact  as  to  the  acreage  of  either  tract,  nor  as  to 
the  relative  value  thereof.  Held,  That,  as  it  is  impossible  to 
ascertain  the  equitable  proportion  of  the  tax  chargeable  against 
plaintiff's  tract,  the  assessment  is  void,  and  the  plaintiff  was 
not  required  to  tender  any  portion  ot  the  tax  before  bringing  his 
action  to  cancel  the  same. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  JrixiB.     Reversed  with  directions. 

George  W,  Berge  and  C.  J.  Campbell^  for  appellant. 

Fred  C.  Foster,  D.  H.  McGlenaMn  and  Charles  R. 
Wilke,  contra. 

Sedgavick,  J. 

The  plaintiflf  brought  this  action  in  the  district  court 
for  Lancaster  county  to  enjoin  the  collection  of  real  es- 
tate taxes  levied  by  the  city  of  Lincoln  and  to  cancel  the 
same.  The  plaintiflf  was  the  owner  of  a  tract  of  land 
lyiDp:  just  outside  the  limits  of  the  city  of  Lincoln,  known 
as  'Mrregiilar  tract  29,"  and  sold  between  two  and  three 
acres  to  the  city,  which  was  afterwards  known  as  "irreg- 
ular tract  78.''  He  retained  the  remainder  of  29,  about 
7  or  8  acres,  afterwards  known  as  "irregular  tract  77." 
The  boulevard,  which  is  maintained  jointly  by  the  city 
and  by  Lancaster  county,  lies  between  77  and  78.  The 
district  court  found  the  issues  in  favor  of  the  city,  aiid 
the  plaintiflF  has  appealed. 

1.  The  first  contention  is  that  the  ordinance  of  the  city 
incori)orating  lot  29  within  the  city  is  void,  and  therefore 
the  plaintiff's  lot  is  not  within  the  city  and  the  city  is 
without  authority  to  levy  taxes  thereon.  On  January  29, 
1906,  an  ordinance.  No.  359,  was  introduced  in  the  coun- 
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^,'  eil,  which  was  a  general  ordinance  extending  the  limits  of 

.5  the  city  and  including  lot  29.     Afterwards  an  amended 

ordinance  was  introduced,  defining  the  limits  of  the  city 
'  and  substituted  for  No.  359.    It  also  included  lot  29,  and 

was  read  on  three  different  days,  and  was  then  amended, 
^  hut  no  change  was  made  directly  affecting  lot  29.    It  was 

then  passed  as  amended  without  any  further  reading,  and 
plaintiff  contends  that  it  was  not  "fully  and  distinctly 
':■  read  on  three  different  days,"  as  the  statute  and  general 

ordinances  of  the  city  require,  and  was  therefore  void. 
The  record  shows  that  all  councilmen  were  present  ex- 
cept one,  and  that  all  present  voted  for  tlie  amendment  of 
;:.  the  ordinance,  and  also  for  its  final  passage  as  amended. 

Both  the  statute  and  the  ordinance  provided  that  the  rule 
reijuiring  reading  of  the  ordinance  on  three  different  days 
;'  shall  be  enforced,  "unless  the  council  shall  dispense  with 

this  rule  by  a  two-thirds  vote  of  the  members  elected." 
J  Comp.  St.  1905,  ch.  13,  art.  I,  sec.  73.    No  formal  vote  was 

J  taken  dispensing  with  the  rule,  but  more  than  two-thirds 

r  of  all  members  elected  voted  for  the  passage  of  the  ordi- 

f  nance.    Cases  are  cited  from  the  courts  of  New  Jersey,  and 

perhaps  other  courts,  holding  that  tliere  must  be  a  formal 
.  vote  dispensing  with  the  rule,  but  this  is  altogetlier  too 

technical  for  this  court  to  overthrow  the  will  of  the  coun- 
cil plainly  expressed.    The  precise  point  has  been  hereto- 
y^  fore  expressly  determined  by  this  court  in  Nelson  r.  City 

^1  of  South  Omaha,  84  Neb.  434.    In  that  case  tlie  court  said : 

1  "It  appears  to  us  that  the  passage  of  a  formal  motion  to 

%  suspend  the  rules  by  two-thirds  of  the  members  of  the 

council  would  have  been  an  idle  formal ity.  Two-thirds 
of  the  council  could  have  carried  such  a  motion,  and  then 
a  majority  vote  could  have  ordered  the  second  reading  by 
title." 

2.  The  second  contention  is  that  the  plaintiff's  land  is 
not  "suitable  for  city  purposes,''  and  could  not  under  the 
law  be  included  in  the  corporate  limits  of  the  city.  Tliere 
is  in  the  record  an  exhibit  showing  a  portion  of  tlie  east 
part  of  the  city  and  some  adjacent  territx)ry.     This  ex- 
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Iiibit  is  not  entirely  self-explanatory,  and  we  have  not 
l»een  referred  to  evidence  in  the  record  that  fnlly  and 
satisfactorily  explains  the  relation  of  the  surrounding 
tracts  to  the  city.  It  appears,  however,  that  lot  29  was  in 
the  form  of  a  square,  and  that  Normal  boulevard,  above 
mentioned,  runs  diagonally  through  this  tract.  That  part 
of  the  tract  sold  to  the  city  lies  on  the  south  and  west  of 
the  boulevard  and  is  incorporated  into  the  city  park,  so 
tliat  the  plaintilTs  lot  77  adjoins  the  boulevard.  On  the 
same  side  of  the  boulevard  there  are  several  tracts  X)f  land 
that  have  been  platted  into  lots  and  streets,  and  some  of 
these  lots  are  occupied  by  residences.  There  is  a  sewer 
and  water-main  niaint*iined  by  the  city  through  the  park, 
both  crossing  the  plaintiff's  land.  The  city  maintains 
electric  lights  within  400  or  500  feet  of  the  land,  and  some 
of  the  platted  additions  on  tliat  side  of  tlie  street  are  in- 
corporated in  the  city.  The  statute  provides  (Comp.  St. 
1905,  ch.  13,  art.  I,  sec.  4)  that  "territory  contiguous  or 
adjacent  (to  the  city)  which  has  been  by  act  or  acqui- 
escence of  the  owner  subdivided  into  tracts  of  not  over  20 
acres"  may  by  ordinance  be  included  in  the  city.  It  seems 
clear  that  such  tracts  of  land,  situated  with  reference  to 
the  city  and  its  advantages  as  this  tract  is,  and  lying  ad- 
jacent to  one  of  the  principal  boulevards  of  the  city,  are 
within  the  province  of  this  statute. 

3.  The  final  contention  is  that  the  taxes  in  question 
were  illegally  assc^'^sod.  It  appears  from  the  record  that, 
althougli  the  city  became  the  owner  of  that  part  of  lot  29, 
afterwards  known  as  lot  78,  in  1906,  taxes  for  that  year 
and  subsequent  years,  including  the  year  1908,  were  as- 
sessed against  lot  29,  altliough  that  description  in  1906 
had  been  al  andoned. 

The  (lefeiulant  invokes  the  principle  that  "he  who  se^s 
e(|uity  must  do  equity/'  and  contends  that  the  plaintifF 
should  ho  required  to  ]7ay  that  portion  of  the  taxes  for  the 
y(\irs  1*H)7  and  1!)0S  which  are  equitably  chargeable 
against  his  lot.  The  case  of  ChalUss  v.  H€k€lnl'<jpmper, 
14  Kan.  474,  is  cited  as  authority  for  this  proposition.    In 
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that  case  "the  value  of  the  adjacent  lot  was  three  times 
that  of  the  one  in  controversy,"  and  the  court  said: 
"Clearly,  therefore,  as  taxes  are  based  upon  value,  the 
lot  in  controversy  should  have  paid  one-fourtli  and  only 
one-fourth  of  the  joint  tax."  If  that  case  should  be  fol- 
lowed as  authority  in  this  state,  it  does  not  control  in  the 
case  at  bar.  We  cannot  find  in  this  record  a  clear  basis 
upon  which  to  compute  the  portion  of  tax  properly  assess- 
able to  lot  78  and  the  jwrtion  assessable  to  lot  77,  the  lot 
in  controversy.  The  brief  for  defendant  states  the  as- 
sessed value  of  lot  29  for  the  years  1907  and  1908,  and  the 
amount  of  land  embraced  in  each  of  lots  77  and  78,  and 
concludes  that  the  tax  proi)erly  chargeable  against  each 
lot,  resi)ectively,  would  be  in  direct  proportion  to  the 
acreage  of  each.  But  no  reference  is  made  to  any  evidence 
in  the  record  which  would  establish  that  lot  78  within  the 
city  park  is  of  the  same  value,  acre  for  acre,  as  lot  77  on 
the  opposite  side  of  the  street.  On  the  other  hand,  wo 
have  observed  evidence  tending  to  show  that  there  is  such 
difference  in  the  character  and  condition  of  the  two  lots 
as  to  render  it  probable  that  lot  78  includes  more  valu- 
able land  than  the  average  of  the  land  in  lot  77.  The  evi- 
dence as  to  the  amount  of  land  in  each  tract,  so  far  as 
it  has  been  brought  to  our  attention,  is  not  definite  and 
exact.  The  trial  court  found  that  "the  evidence  is  not 
sufficient  to  determine  the  exact  amount  that  should  be 
remitted  from  said  taxes."  So  far  as  we  are  advised,  this 
finding  is  supported  by  the  record.  The  trial  court,  how- 
ever, concluded  that,  "it  appearing  to  the  court  that  no 
tender  has  been  made  by  the  plaintiff  and  no  offer  by 
plaintiff  to  do  equity  by  paying  whatever  amount  should 
be  justly  due,  no  equitable  relief  can  be  allowed  plaintiff 
in  the  premises  as  to  those  taxes  for  1907  and  1908."  In 
this  conclusion  we  think  the  court  was  in  error.  If  there 
was  no  basis  upon  which  to  determine  what  "amount 
should  be  justly  due,"  no  such  tender  could  logically  be 
made.  If  the  plaintiff's  pleading  and  evidence  established 
that  an  assessment  of  taxes  had  been  made  upon  his  prop- 
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rrty  jointly  with  property  of  the  city,  and  it  was  impos- 
sible to  ascertain  how  much  of  that  assessment  should  be 
charged  a<::aiust  his  proiKT ty,  it  would  be  idle  to  offer  to 
pay  such  a  portion  of  the  tax  as  should  be  so  charged. 
Tlie  trial  court  included  in  its  findings  the  statement  that 
"the  mutilation  of  the  tax  records  is  disapproved  of;  the 
cancelation  of  a  tax  should  l)e  done  without  erasure  or 
mutilation  of  the  record,  and  should  affirmatively  appear 
on  the  record,  so  that  the  history  of  the  tax  will  not  be- 
come confused  or  hidden."  This  criticism  is  just,  and  it 
must  he  conceded  by  all  that  the  loss  of  this  revenue  to 
the  city  is  the  fault  of  its  officers,  and  not  of  this  plaintiff. 
The  tax  assesst^d  for  1906  was  afterwards  canceled  by  the 
city  authorities.  The  taxes  assi»ssed  for  the  years  1907 
and  1908  should  be  canceled  also. 

The  ju(1gm(»iit  of  the  district  court  is  reversed  and  the 
cause  rcMiKinded,  with  instructions  to  perpetuallj^  enjoin 
collection  of  the  taxes  ui)on  the  asvsessment  complained  of 
against  lot  29  for  the  years  1907  and  1908,  so  far  as  the 
same  affect  lot  77. 

Reversed. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


glEMOX   OOKMANN  V.   STATB  OF  NEBRASKA. 

Filed  Octobeu  31,  1913.    No.  18.136. 

1.  Criminal  Law:  Arraignment:  Withdrawal  of  Plea:  Discbetiow 
OF  Court.  The  complaint  In  the  preliminary  examination  for 
gambling,  a  ihisdemeanor,  charged  that  the  defendant  committed 
the  crime  with  three  other  persons,  naming  them.  In  the  dis- 
trict court  an  information  was  filed  charging  that  the  defendant 
and  two  others  of  the  three  named  in  the  complaint  in  the 
lower  court  committed  the  crime  with  the  third  party  named, 
and  correcting  the  allegation  of  the  name  of  one  of  the  parties. 
The  defendant  entered  a  plea  of  not  guilty  to  the  information  as 
filed  in  the  district  court  and  demanded  a  separate  triaL    Aftor- 
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wards  defendant  asked  leave  to  withdraw  his  plea  of  not  guilty 
for  the  purpose  of  objecting  to  the  variance  between  the  informa- 
tion and  the  original  complaint.  Held,  That  it  was  not  an  abuse 
of  (]  ls(-]-etion  of  the  trial  court  to  refuse  to  allow  the  plea  to  be 
withdrawn  for  such  purpose. 
:    Instructions:    Joint  Infobmation:    Separate  Trial.    When 


three  parties  are  jointly  charged  in  an  information  for  a  mis- 
demeanor in  the  district  court  and  one  of  them  demands  a  sepa- 
rate trial,  it  is  not  error  to  instruct  the  jury  that  the  defendant 
is  so  charged,  without  naming  the  other  parties  charged  with 

him. 

— — :    :    AccoMPiJCE.     The  failure  to  caution  the  jury  as 


to  the  evidence  of  an  accomplice  in  a  misdemeanor  case,  In  the 
absence  of  a  special  request  so  to  do,  is  not  reversible  error. 

4*  :  :  Reasonable  Doubt.  In  an  instruction  as  to  rea- 
sonable doubt  in  a  misdemeanor  case,  the  statement  that  a  rea- 
sonable doubt  "is  an  actual  substantial  doubt  arising  either  from 
the  evidence  or  want  of  evidence  in  the  case"  is  not  erroneous. 

&.  Statutes:  Amendment:  Constitutionality.  Chapter  108,  laws  1887, 
amended  section  214  of  the  criminal  code  by  adding  a  proviso 
'*for  the  recovery  of  money  or  other  property  lost  in  gambling." 
A  stmilar  proviso  was  held  valid  in  Perry  v.  Gross,  25  Neb.  826. 
It  is  not  necessary  to  reconsider  the  question  In  this  case,  since 
It  does  not  depend  upon  that  proviso. 

6.  Criminal  Law:  Assistant  Prosecutor:  Appointment:  Discretion 
OF  CoLtRT.  It  is  not  an  abuse  of  discretion  of  the  trial  court  in  a 
misdemeanor  case  to  appoint  a  former  prosecutor,  who  during 
hffi  term  of  olflce  began  this  prosecution,  to  assist  the  present 
prosecutor  in  the  trial  of  the  case,  for  the  sole  reason  that  such 
former  prosecutor  has  prosecuted  a  civil  suit  against  the  defend- 
ant to  recover  for  services  of  another  attorney  rendered  in  this 
ease. 

7i  Qamlng:  Sufficiency  of  Evidence.  The  evidence  is  examined,  and 
found  suflBcient  to  support  the  verdict. 

Erhor  to  the  district  court  for  Wayne  county:   Anson 
A.  Welch,  Judge.    Affirmed, 

C  ff.  Hendrickson  and  //.  E.  Sinui7i^  for  plaintiff  in 
error. 

Grant  G.  Martin,  Attorney  General,  and  Frank  E.  Ed- 
ffcrtonj  contra.  , 
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Sedgwick,  J. 

The  defendant,  who  is  plaintiff  in  error  here,  was  con- 
victed in  the  district  court  for  Wayne  county  of  the  crime 
of  gambling.  He  asks  for  a  reversal  of  the  judgment  upon 
several  grounds. 

1.  C()ni])laint  was  filed  in  the  county  court  charging 
that  this  defendant  did  on  the  23d  day  of  December,  1911, 
in  the  county  of  \^'ayne,  and  state  of  Nebraska,  "unlaw- 
fully and  feloniously  play  with  Earl  Mofflt  and  George 
Ghenther  and  Sam  Miller,  at  a  game  called  'draw  poker' 
for  money,  to  wit,  |2,  by  means  of  a  certain  gambling 
device,  viz.,  a  i>ack  of  cards."  The  ])reliminary  examina- 
tion resulted  in  holding  the  defendant  for  trial  in  the  dis- 
trict court,  and  in  that  court  an  information  was  duly 
filed  charging  defendant  in  substantially  the  same  wortls, 
except  that  Ed  Moffett  was  named  instead  of  Earl  MoflSt. 
A  similar  information  was  filed  in  the  district  court  charg- 
ing the  said  Sam  Miller  with  gambling  by  playing  with 
the  defendant  and  Ed  Moffett  and  George  Ghenther,  and 
another  information  charging  Geoi^  Ghenther  with 
gambling  by  playing  with  the  defendant,  Sam  Miller  and 
Ed  Moffett.  Afterwards  the  county  attorney  and  Fred- 
erick S.  Herry,  a  member  of  the  bar,  appeared  in  oi)en 
court,  together  with  the  three  defendants  above  named, 
and  said  Berry  assuming  to  act  as  attorney  for  the  three 
defendants,  and  agreed  that  the  three  cases  should  be  con- 
solidated and  'information  shall  be  filed  against  the  de- 
fendants jointly."  The  county  attorney  tlien  filed  an  in- 
formation charging  Siemon  Goemann,  Sam  Miller  and 
George  Glieutlier  jointly  with  gambling  by  playing  with 
Ed  Sloffett.  Except  as  this  information  cliarged  the  de- 
fendants jointly,  it  was  in  substantially  the  same  words 
as  each  of  the  former  informations  in  the  district  court. 
"And  thereupon  the  said  defendants,  being  in  court  with 
their  counsel,  in  open  court  waive  service  of  copies  of  said 
information,  time  to  plead  thereto,  and  consented  to  im- 
mediate arraignment  tliereon;  whereupon  said  defendants 
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were  duly  arraigned  by  the  reading  of  said  information 
to  them,  and  each  entered  a  plea  of  ^not  guilty'  thereto.'' 

About  a  year  later,  the  case  having  been  several  times 
nintinucd  because  of  the  absence  of  witnesses  for  the 
state,  and  attorney  Berry  having  withdrawn  from  the 
t-ase,  this  defendant  appeared  by  another  attorney,  and 
asked  to  withdraw  his  plea  of  not  guilty,  and  tendered  a 
plea  in  abatement,  which  alleged  that  the  court  was  with- 
out jurisdiction  because  "no  preliminary  examination 
has  been  had  as  by  law  provided."  In  support  of  this 
proposition,  it  was  alleged  that  the  original  complaint  in 
the  county  court  charged  the  defendant  witli  gambling 
with  Earl  Moffit  and  George  Ghenther  and  Sam  Miller, 
and  that  in  the  information  filed  in  tliis  court  it  was  al- 
leged that  Ed  Moffett,  George  Ghenther  and  Sam  Miller 
were  the  parties  played  with.  There  was  no  allegation, 
nor  is  there  any  evidence  that  shows  that  Earl  Moflfit  and 
Ed  MoflFett  "are  two  different  persons.  On  the  otlier 
hand,  it  appears  tliat  the  same  person  is  intended,  and 
that  there  had  been  in  the  county  court  a  mistake  in  his 
name.  Tlie  trial  court  refused  to  allow  him  to  withdraw 
his  plea  for  the  purpose  of  taking  advantage  of  this  tecli- 
nicality.  Tlie  case  had  been  pending  for  a  long  time  and 
was  about  to  be  i)ut  upon  trial.  There  is  no  doubt  of  the 
right  of  a  defendant  in  misdemeanor  cases  to  waive  such 
teclmicality,  and  it  was  apparently  in  his  own  interest; 
as  well  as  in  the  interest  of  the  state,  that  he  should  do 
so.  We  think  that  the  trial  court  did  not  abuse  his  dis- 
cretion in  refusing  to  allow  the  withdrawal  of  the  plea  for 
Kuch  a  purpose. 

2.  The  court  instructed  the  jury  that  the  information 
i  liarged  that  the  defendant  "did  play  a  game  of  chance, 
called  'draw  p(»ker,'  with  said  Ed  MoflBt  for  money,  with 
a  pack  of  cards,  by  betting  money  on  the  result  of  said 
prame.^'  This  instruction  is  complained  of  because  the 
Information  alleged  and  the  proof  tends  to  show  that,  not 
i>nly  the  defendant  played  with  Ed  Mofflt,  but  that  also 
two  other  parties  named  in  the  information  joined  with 
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him  in  so  doing.  We  think  the  instruction  was  right;  al- 
though the  tliree  were  jointly  informed  against,  they  were 
not  necessarily  tried  together,  and  the  guilt  or  innocence 
of  one  of  them  would  not  necessarily  depend  upon  guilt  or 
innocence  of  the  others  charged  with  them. 

3.  The  court  also  instructed  the  jury:  "And  you  may 
give  to  the  testimony  of  one  witness  greater  weight  than 
you  do  to  that  of  a  greater  number  of  witnesses,  if  you 
deem  his  testimony  entitled  to  greater  weight."  It  is  con- 
ceded in  the  brief  that  "as  an  abstract  proposition  of 
law"  this  instruction  is  correct,  but  it  is  contended  that 
one  of  the  witnesses  against  the  defendant  was  an  ac- 
comi)lice,  and  that  the  court  should  have  so  informed  the 
jury  and  should  have  told  the  jury  that  evidence  of  an 
acc(miplice  should  be  closely  scrutinized.  We  do  not  find 
that  any  instruction  of  this  nature  was  requested  by  the 
defendant,  and  tlie  evidence  in  the  case  is  not  of  such  a 
character  as  to  create  a  necessity  for  such  an  instruction. 
so  as  to  require  a  reversal  on  account  of  its  omission,  in 
tl>e  absence  of  any  request  for  further  instruction. 

4.  The  instructi(m  of  the  court  defining  a  reasonable 
(It)ubt  is  complained  of.  In  that  instruction  the  court 
said  that  a  reasonable  doubt  "is  an  actual,  substantial 
doubt  arising  either  from  the  evidence  or  want  of  evidence 
in  the  case.''  The  instruction  is  quite  comprehensive,  and, 
when  considen^d  as  a  whole,  we  do  not  think  the  language 
complained  of  was  misleading. 

5.  It  is  eontended  that  section  214  of  the  criminal  code, 
as  amended  in  1887,  is  unconstitutional  because  it  con- 
tains more  than  one  subject,  and  "it  is  in  eflfect  ametda- 
torj'  of  otlier  sections  and  acts  which  it  does  not  contain." 

Sections  214  and  215  of  the  criminal  code  were  amended 
by  chapter  108,  laws  1887.  There  was  added  to  section 
214  a  proviso,  "to  provide  for  the  recovery  of  money  or 
other  proi)erty  lost  in  gambling,"  and  the  argument  seems 
to  be  tliat  this  proviso  is  unconstitutional.  A  similar  pro- 
viso was  held  to  be  valid  in  Perry  v,  (^ross,  25  Neb.  826, 
j:ih1  it  is  nut  necessary  to  reconsider  the  question  in  this 
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case,  because,  even  if  the  proviso  should  be  found  to  be 
invalid,  it  cannot  be  found  that  this  case  depends  in  any 
way  upon  this  proviso.  This  statute,  as  amended,  has 
been  treated  as  valid  legislation  when  assailed  upon  other 
grounds.    Bowen  v.  Lynn,  73  Neb.  215. 

6.  It  is  also  contended  that  the  court  erred  in  over- 
ruling the  objection  to  the  appointment  of  A.  K.  Davis, 
special  prosecutor  in  this  case.  The  ground  of  this  objec- 
tion is  that  Mr.  Davis  represented  the  attorney  IJerry  in 
an  action  which  he  brought  against  this  defendant  to  re- 
cover attorney's  fees  for  his  services  in  the  preliminary 
examination  in  tliis  case.  Mr.  Davis,  however,  was  cimnty 
attorney  at  the  time  that  the  prosecution  was  l)egun,  and 
conducted  tlie  preliminary  examination  for  the  state,  and 
afterwards  filed  an  information  in  the  distri(»t  court.  His 
term  of  office  having  exjjired,  the  county  attorney  at  the 
time  of  tlie  trial  reiiuested  the  court  to  appoint  Mr.  Davis 
to  assist  in  tlie  prosecution,  and  we  cannot  find  that  there 
was  any  abuse  of  discretion  on  the  part  of  the  trial  court 
in  so  doing. 

7.  The  final  contention  is  that  the  evidence  is  not  suflB- 
cient  to  support  the  verdict.  There  is,  however,  no  ground 
for  this  objection.  Some  of  the  parties  who  had  been 
complained  against  testified  that  they  were  not  playing 
poker,  and  were  not  playing  for  money,  but  were  playing 
pitch.  The  evidence  of  Ed  iloflfett,  who  was  in  the  game 
with  them,  was  direct  and  positive,  and  was  strongly 
supported  by  the  officers  who  made  the  arrest  and  by 
other  circumstances  in  the  case.  The  question  of  the  guilt 
of  the  defendant  was  for  the  jury,  and,  so  far  as  we  have 
found,  was  fairly  submitted,  and  their  verdict  must  be 
conclusive. 

The  judgment  of  the  district  court  is 

Affirmed. 

Barnes,  Pawcett  and  Hamer,  JJ.,  not  sitting. 
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Jambs  Towles,  appellant,  v.  Feank  T.  Hamilton  et  al., 

appellees.* 

Filed  November  12,  1913.     No.  17,359. 

1.  Adverse  FosBession:    Parol  Relinquishment.     Where  the  title  to 

real  property  has  been  perfected  by  a  disseizin  so  long  continued 
as  to  take  away  the  right  of  entry,  and  bar  an  action  for  the  land, 
that  title  cannot  be  divested  by  a  parol  abandonment  or  relin- 
quishment (see  School  District  v.  Benson,  31  Me.  381),  unless 
such  abandonment  or  relinquishment  has  existed  through  the 
statutory  period  of  limitations. 

2.  .    "One  who  has  acquired  absolute  title  to  land  by  adverse 

possession  for  the  statutory  period  does  not  impair  his  title  by 

thereafter  paying  rent  to  the  owner  of  the  paper  title."  Martin 
V.  Martin,  76  Neb.  335. 

3.  .  "A  possession  of  land,  open,  notorious,  adverse  and  ex- 
clusive, indicates  a  claim  of  right,  and  will  constitute  a  disseizin, 
unless  controlled  or  explained  by  other  testimony."  School  Dis- 
trict V.  Benson,  31  Me.  381. 

4.  Forcible  Entry  and  Detainer:    Natlue  of  Action.     An  action  for 

the  forcible  detention  of  real  property,  instituted  and  carried  to 
a  judgment  in  favor  of  the  plaintiff  in  such  action,  who  was  not 
the  owner  of  the  legal  title,  and  after  the  title  has  vested  in  the 
defenr.ant  therein  by  limitation,  cannot  have  the  effect  of  ex- 
tinguishing the  title  of  such  defendant.  The  action  is  merely 
possessory,  and  the  question  of  title  cannot  be  either  tried  or 
determined  In  such  case. 

6.  :    Pahtiks.    The  rule  of  the  code  of  civil  procedure  that  every 

action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest  applies  with  as  much  force  in  forcible  entry  and  forcible 
detainer  cases  as  in  any  other. 


Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed. 

S.  I.  Gordon,  for  appellant. 

Francis  A,  Bvofjnn,  contri. 

*  December  24,  191.3.    Order  entered  to  reverse  and  remand  generally, 
striking  the  specific  directions;  each  party  to  pay  his  own  costs. 
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Bebse,  O.  J. 

This  is  an  action  to  quiet  the  title  to  lot  5,  in  block  318, 
in  the  city  of  Omaha.  Since  the  appeal  was  filed  in  this 
court  the  plaintiff  has  departed  this  life,  and  the  cause 
has  been  duly  revived  in  the  name  of  Walter  Towles,  his 
son  and  only  heir.  Reference  herein  to  plaintiff  will  be 
to  the  deceased  Towles.  It  is  alleged  in  the  petition  that 
plaintiff  "has  been  in  the  open,  notorious,  exclusive  and 
adverse  possession  of  all  of  the  said  property  for  about 
twenty-six  (26)  years,  claiming  to  own  the  said  property 
as  his  own  against  all  persons  whomsoever;  that  he  is 
now  in  jwssession  of  the  said  property,  and  has  remained 
continually  in  possession  of  the  said  pro])erty  from  the 
year  A.  D.  1884."  It  is  further  alleged  that  defendants 
claim  some  interest  in  the  lot  in  question,  but  their  rights 
as  against  those  of  plaintiff  are  subject  to  his,  and  are 
denied.  Defendants  answered  by  admitting  that  they 
claim  the  property,  and  alleging  that  they  are  the  owners 
thereof.  All  other  averments  of  the  petition  are  denied. 
As  an  aflftrmative  defense  defendants  plead  the  entry  of  a 
judgment  of  ouster  at  the  suit  of  Prank  Murphy  against 
the  plaintiff,  rendered  by  the  district  court  for  Douglas 
county  on  the  8th  day  of  November,  1902,  the  issuance  of 
a  writ  of  possession,  and  that  on  the  19th  day  of  said 
month  and  year  plaintiff  was  ousted  from  the  possession 
of  the  property  by  the  sheriff  of  Douglas  county.  Reply, 
a  general  denial.  A  trial  was  had,  which  resulted  in  a 
finding  and  decree  in  favor  of  defendants  and  dismissal 
of  plaintiff's  petition.     Plaintiff  appeals. 

This  being  a  case  in  equity,  the  law  requires  that  the 
decision  thereof  must  be  without  reference  to  the  con- 
clusion reached  by  the  district  court. 

It  is  beyond  dispute  that  plaintiff  took  possession  of 
the  lot  in  question  in,  or  prior  to,  the  year  1886,  and  has 
retained  the  possession  thereof  continuously  ever  since. 
If  this  possession  was  adverse  to  the  true  owner  the  title 
became  vested  in  him,  unless  such  title  w^as  destroyed  by 
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wliat  foll<nvi*(l  in  the  years  1900  and  1902.  If  plaintiff 
and  IiIh  witnesses  are  to  be  believed,  and  they  were  in  no 
way  imi)ea(*he<l,  his  possesHion  was  adverse,  he  claiming 
the  pr()]>erty  as  the  owner  thereof,  but  without  color  of 
title.  It  is  shown  that  the  lot  was  low,  some  referring  to 
it  as  swampy,  that  he  made  improvements  thereon^  by 
fencing  it,  causing  the  whole  surface  to  be  filled  up,  the 
deptli  of  the  filling  being  from  six  inches  to  three  or  four 
feet,  that  he  raised  hogs  and  chickens,  had  a  barn  thereon, 
and  annually  cultivated  it  as  a  garden,  raising  vegetables 
for  family  use,  etc.,  his  house  standing  in  part  at  least 
ui>on  the  lot  and  part  upon  the  adjoining  lot  owned  by 
liim,  the  two  lots  being  inclosed  as  one  property,  and 
the  two  used  as  his  home  for  himself  and  family. 

A  number  of  witnesses  testified  to  his  declarations 
while  in  possession  that  he  owned  the  lot,  and  he  testified 
that  his  jK)ssession  during  the  whole  time  was  as  owner. 
In  the  y<*ar  1900  he  was  called  upon  and  requested  to  go 
to  a  bank  in  the  city  to  see  Mr.  Frank  Murphy  about  the 
lot,  and  it  is  said  that  both  on  the  way  to  the  bank  and  in 
the  presence  of  ]\fr.  Murphy,  the  attorney  for  Mr.  Murphy 
and  another  h(»  declared  that  he  had  no  claim  on  the  lot; 
that  it  was  suggested  to  him  that  he  accept  a  lease  for  one 
year,  to  which  he  agi'eed;  that  a  lease  in  duplicate  w^as 
l)repared  by  Murphy's  attorney,  both  being  signed  by  Mr. 
^furphy  and  by  plaintiff,  who  signed  by  making  his  mark; 
that  one  coi)y  was  delivered  to  Mr.  Murphy,  the  other  to 
plaintiff;  that  the  consideration  for  the  lease  was  one 
dollar,  but  plaintiff  had  no  dollar,  and  the  other  person 
present,  wlio  was  a  witness  on  the  trial,  offered  plaintiff 
the  dollar,  wliich  was  accepted,  the  dollar  being  passed 
to  him,  which  he  in  turn  lianded  to  Mr.  Murphy,  when 
Mur])hy  passed  it  back  to  the  witness  who  had  "loaned" 
it  to  plaintiff.  The  witness  testified  that  Murphy  "got 
it  (the  dollar)  across  the  table,  and  after  a  while  why — 
he  knew  I  was  around  there  like  I  am  today,  not  very 
much  money — I  think  he  slipped  me  the  dollar  before  I 
went  out,  and  I  went  off,"  and  thus  the  dollar  was  im- 


r 


Vol.  94]  SEPTEMBER  TERM,  1913.  591 


Towles  V.  Hamilton. 


mediately  returned  to  tlie  place  from  wliieli  it  came.  It 
is  conceded  that  the  lease,  if  made,  was  made  in  the  name 
of  llurphy  as  lessor,  and  tliat  Murpliy  had  no  interest  in 
the  lot,  and  never  has  had.  Unfortunately  he  died  before 
the  case  was  tried,  and  liis  evidence  could  not  be  had,  but 
it  is  said  that  the  then  owner  of  the  paper  title  to  the 
l>roperty  was  his  sister,  and  he  liad  the  general  manage- 
ment of  her  property.  How  this  was  is  not  clearly  shown. 
All  the  testimony  as  to  plaintiff  having  made  any  admis- 
sions against  his  interest,  and  that  there  was  any  lease 
ever  made,  is  denied  by  him.  He  testified  that  no  dollar 
was  given  him,  and  he  signed  no  papers.  Strict  search 
has  been  made  through  the  papers  and  effects  of  Mr. 
Murphy  since  his  decease,  but  no  lease  of  the  kind  referred 
to  has  been  found,  nor  was  such  a  lease  ever  recorded. 
So  far  as  is  shown  by  the  evidence,  sucli  a  lease  has  never 
been  seen  subsequent  to  tlie  time  it  is  alleged  to  have  been 
made.  At  the  time  the  lease  is  alleged  to  have  been  given 
by  Mr.  Murphy  he  not  only  was  not  the  owner  of  the  lot, 
but  there  is  no  proof  in  the  record  that  he  had  legal  au- 
thority to  execute  such  a  lease.  It  may  be  further  ob- 
served that  at  that  time  plaintiff,  by  all  the  evidence  upon 
the  subject,  had  been  in  the  posst^ssion  of  the  property  for 
at  least  14  years,  which  was  four  years  more  than  the 
statutory  period  of  limitations.  If  his  possession  was 
adverse,  the  title  had  before  that.time  become  fully  vested 
in  him,  and  his  acceptance  of  the  lease  or  the  payment  of 
rent  could  not  divest  him  of  that  title,  ^fartin  v,  Martin, 
76  Neb.  335,  and  cases  there  cited.  See  Woodcock  v.  Vrir 
knoton  Heirs  of  Crosby,  92  Neb.  723.  It  is  elementary 
that  where  the  title  has  become  fully  vested  by  disseizin 
so  long  continued  as  to  bar  an  action,  it  cannot  be  di- 
vested by  parol  abandonment  or  relinquishment  or  by 
verbal  declarations  of  the  disseizor,  nor  by  any  other  act 
short  of  what  would  be  required  in  a  case  where  his  title 
was  by  deed.  School  District  v.  Bemon,  31  Me.  381.  We 
therefore  conclude  that  from  any  point  of  view,  whether 
a  lease  was  made  or  not  is  not  a  material  matter. 
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It  ijuist  bo  apparent  tliat  the  writ  of  possession  offered  in 
evidence,  issued  in  a  cause  when  Mr.  Murphy  was  plaintiff 
and  this  plaintiff  was  defendant,  with  the  return  of  the 
sheriff  thereon,  can  have  no  effect  upon  the  solution  of 
this  case.  Murphy  was  not  the  owner  of  the  land,  had  no 
interest  in  it,  and,  so  far  as  is  shown  by  this  record,  was 
not  a  pr()])er  ])arty  plaintiff.  The  rule  of  the  code  that 
every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  inten^st  applies  with  as  much  force  in  forcible 
entry  and  detain(»r  cases  as  in  any  other,  but,  even  had 
that  suit  bcnni  ])r()secuted  in  the  name  of  the  real  party  in 
interest,  the  probative  effect  of  the  record  offered  in  evi- 
dence could  amount  to  little  or  nothing  in  this  case,  as  the 
question  of  title  could  not  be  litigated  nor  tried  therein, 
and  the  result  could  accomplish  nothing  more  than  had  he 
voluntarily,  without  suit,  removed  himself,  family  and 
effects  to  other  prf)perty.  In  that  case  if  defendants,  or  any 
other,  had  taken  possession,  plaintiff  could  have  ousted 
them  by  law  on  the  ground  that  the  title  was  in  him. 

The  decree  of  the  district  court  is  reversed  and  the  cause 
is  remanded  to  that  court,  with  directions  t^  reinstate  the 
case  and  enter  a  decree  quieting  plaintiff's  title  in  the 
property  as  prayed  for  in  the  petition,  taxing  all  costa  to 
defendants. 

Reversed. 

Barnes,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


State,  ex  rel.  Frank  W.  ITollingsworth,  appellee,  v. 
Alvin  H.  Armstrong,  Mayor,  et  al.,  appellants. 

Filed  November  12,  1913.    No.  17,482. 

Appeal:  Moot  Question :  Dismissal.  The  supreme  court  wlU  on  Its 
own  mot  ion  dismiss  the  respondents'  appeal  from  an  order 
of  the  district  court  requiring  the  respondents  to  reinstate  re- 
lator's saloon  license,  where  the  record  shows  that  the  term  for 
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whicb  the  license  was  issued  has  long  since  expired,  and  that 
during  its  existence  appellants  made  no  motion  to  advance  the 
cafit  for  determination.     Heesch  v.  Bnyder,  85  Neb.  778. 

AiTEAL  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Appeal  dismissed. 

Fred  C\  Foster  and  D.  H.  McClenahan,  for  appellants. 

T.  J,  Doyle  and  E.  J.  Murfin,  contra. 

Bahnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Laneantyr  county,  rendered  July  30,  1911,  granting 
to  relator  a  peremptory  writ  of  mandamus  requiring  the 
respondents  to  assemble  and  reinstate  a  license  previously 
granted  to  him  to  sell  intoxicating  liquors  in  the  city  of 
Lincoln,  Nebra^a. 

The  license  expired  in  May,  1912,  and  no  one  will  be 
benefited  or  injured  by  the  decision  of  this  case.  Why 
it  IS  being  prosecuted  we  do  not  understand,  because  no 
motion  was  made  to  advance  the  case,  and,  the  license 
having  expired,  the  case  now  presents  a  moot  question 
only  for  our  consideration.  We  have  steadfastly  refused 
to  decide  such  questions,  and  we  do  not  feel  called  upon 
to  make  an  exception  in  this  case.  Heesch  v.  Snyder,  85 
NeK  778;  Brown  v.  Buckley,  86  Neb.  572. 

We  therefore  decline  to  pass  upon  the  question  pre- 
siented,  and  the  appeal  is 

Dismissed. 

LbttoNj  Fawoett  and  Hambb,  JJ.,  not  sitting. 


# 
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Gushing  State  Bank,  appellee,  v.  Robert  Saung, 
appellant. 

FiLKD  Nqvembes  12,1913.   No.  17,436. 

Appeal:  Conflicti.ng  Emdencb.  Where  a  case  is  tried  by  a  jury  on 
conflicting  evidence,  the  supreme  court  will  not  set  aside  the 
verdict  and  grant  a  new  trial,  unless  the  verdict  is  against  the 
clear  weight  of  the  evidence,  and  is  manifestly  wrong. 

Appeal  from  the  district  court  for  Howard  county: 
Bruno  O.  Hostetler,  Judge.    Affirmed. 

T.  T.  Bell,  and  W.  A.  Prince,  for  appellant. 

F.  J.  Taylor  and  W.  H.  Thompson,  contra. 

Barnes,  J. 

The  plaintiff  brought  this  action  on  a  promissory  note 
given  by  the  defendant  to  the  plaintiflF  bank  for  the  sum 
of  f 50.  The  defendant  admitted  that  he  gave  the  note  in 
suit  to  plaintiflp  and  that  it  had  not  been  paid,  and  by  way 
of  a  set-oflF  alleged  in  his  answer  that  plaintiflF  was  in- 
debted to  him  in  the  sum  of  ^250  for  one-half  of  the  com- 
mission in  a  real  estate  transaction  where  the  defendant 
procured  a  purchaser  for  land  the  plaintiflP  had  for  sale, 
under  an  agreement  that  the  plaintiff  would  give  the  de- 
fendant one-half  of  its  commission  for  procuring  a  pur- 
chaser for  the  land.  The  plaintiff  admitted  that  the  land 
was- sold  to  the  party  the  defendant  claimed  to  have  pro- 
cured, and  that  plaintiff's  commission  amounted  to  some- 
thing like  |500,  but  denied  any  agreement  to  divide  the 
commission  with  defendant.  Tlie  verdict  was  against  the 
defendant  on  his  set-off  and  in  favor  of  the  plaintiff  upon 
the  original  cause  of  action.  Judgment  was  rendered  on 
the  verdict,  and  the  defendant  has  appealed. 

Tt  is  the  sole  contention  of  counsel  for  the  defendant 
that  the  verdict  of  the  jury  was  not  supported  by  the  evi- 
dence, and  should  have  been  for  the  defendant  for  the  dif- 
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ference  between  the  amount  due  on  plaintiflf's  note  and 
defendant's  set-off,  and  that  the  district  court  erred  in 
overruling  the  defendant's  motien  for  a  new  trial.  It  is 
conceded  in  the  brief  filed  by  defendant's  counsel  that  the 
evidence,  on  the  question  of  the  defendant's  set-off,  was 
conflicting;  but  it  is  argued  that,  notwithstanding  such 
conflict  of  evidence,  the  verdict  was  clearly  wrong.  As 
we  read  the  record,  it  seems  clear  that  there  was  a  sharp 
conflict  in  the  evidence  relating  to  the  question  of  any 
agreement  of  the  plaintiff  to  divide  the  commission  for 
the  sale  of  the  land  in  question  with  the  defendant.  In 
fact  the  defendant's  witnesses  testified  positively  that 
they,  the  officers  of  the  bank,  never  had  or  made  any 
agreement  with  the  defendant  in  relation  to  the  division 
of  commissions  on  the  sale  of  any  real  estate.  The  de- 
fendant's cashier,  with  wliom  defendant  claimed  the 
agreement  was  made,  denied  positively  that  he  ever  had 
any  talk  or  consultation  with  the  defendant  in  relation  to 
the  sale  of  land  or  the  division  of  commissicms.  On  the 
other  hand,  the  testimony  of  the  defendant  was,  in  sub- 
stance, that  there  was  an  agreement  with  the  defendant's 
cashier  by  which  there  was  to  be  a  division  of  commis- 
sions, and  some  evidence  was  produced  tending  to  some 
extent  to  corroborate  the  defendant's  testimony,  but  on 
the  whole  there  was  such  a  clear  and  direct  conflict  of  the 
testimony  as  would  warrant  the  jury,  if  they  believed  the 
plaintiff's  evidence  to  be  true,  in  returning  a  verdict 
against  the  defendant  on  his  counter-claim.  It  follows 
that,  under  such  circumstances,  this  court  is  not  war- 
ranted in  setting  aside  the  verdict  of  the  jury  and  grant- 
ing a  new  trial. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is 

Affirmed. 

Lbiton,  Pawcett  and  Hamer,  JJ.,  not  sitting. 


596  NEBRASKA  REPORTS.  [Vol.91 


Westover  v.  Hoover. 


Edward  Westover,  appellee,  v.  Abraham  L.  Hoover  et 
al.,  appellants. 

Fn.ED  November  12,  1913.    No,  17,990. 

Idmitatlon  of  Actions:  Amendment  of  Petition:  New  Cause  of 
Action.  When  this  action  was  commenced  it  was  brought  and 
was  tried  on  the  sole  theory  of  a  failure  of  a  master  to  provide 
a  safe  place  for  his  servant  to  work.  Plaintiff  recovered,  and  on 
appeal  to  the  supreme  court  it  was  held  that  the  relation  of 
master  and  servant  did  not  exist  between  plaintiff  and  defendants 
at  the  time  the  plaintiff  received  his  injuries.  When  the  cause 
*  was  remanded  to  the  district  court  the  plaintiff  filed  an  amended 
petition  eliminating  the  allegations  relating  to  master  and  serv- 
ant, and  alleged  that  plaintiff  was  working  for  an  independent 
contractor  at  the  time  he  was  injured,  and  was  on  the  defend- 
ants* premises  by  their  invitation;  that  he  received  his  injuries 
by  reason  of  defendants'  negligence  as  inviters  upon  their  prem- 
ises. Held,  That  the  amended  petition  having  been  filed  more 
than  four  years  after  the  plaintiff's  injuries  occurred,  the  cause 
of  action  stated  therein  was  barred  by  the  statute  of  limitations. 

APPEAL  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.     Reversed  and  dismissed. 

E.  C.  (^trodcj  Jesse  L.  Root  and  M.  V.  Beghtol,  for  ap- 
pellants. 

E,  P.  Holmes  and  G.  L.  De  Lacy,  contra, 

Barnes,  J. 

This  cn.^e  is  hofore  us  on  a  second  appeal.  Our  former 
opinion  is  reported  in  88  Neb.  201,  where  the  facts  of  the 
case  are  fully  stated,  and,  except  such  of  them  as  may  be 
necesj-ary  to  a  determination  of  this  appeal,  will  not  be 
repeated  in  this  opinion. 

Tlie  former  appeal  resulted  in  a  reversal  of  the  judg- 
ment of  the  district  court,  and  when  the  cause  w.is  re- 
manded for  further  proceedings  the  plaintiff  amended  his 
petition  and  souglit  a  recovery  on  the  ground  that,  while 
he  was  employed  by  an  independent  contractor,  he  was  at 
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work  upon  the  defendants'  premises  by  invitation,  and 
was  injured  by  the  negligence  of  the  defendants  in  not 
furnishing  a  safe  place  to  work,  in  not  having  the  prem- 
ises suflBciently  lighted,  and  by  negligently  failing  to  warn 
the  plaintiff  of  the  dangers  there  existing  by  reason  of  the 
installation  and  operation  of  an  ice  machine  in  close  prox- 
imity to  the  place  where  the  plaintiff  was  working.  Among 
other  defenses  the  defendants  pleaded  the  statute  of  limi- 
tations. On  the  second  trial  the  plaintiff  had  the  verdict 
and  judgment,  and  the  defendants  have  appealed. 

It  is  contended  that  the  court  erred  in  not  sustaining 
the  plea  of  the  statute  of  limitations,  and  in  not  directing 
a  verdict  for  the  defendants.  When  this  action  w^as  com- 
menced it  was  one  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  while  in  the  de- 
fendants' service  on  account  of  having  been  set  to  work 
by  one  De  Vore,  the  defendant's  foreman,  in  an  unsafe 
place  containing  an  ice  machine  in  operation,  the  prem- 
ises not  being  properly  lighted^  the  machine  being  com- 
posed in  part  by  a  piston  and  revolving  wheel,  which  was 
left  unguarded,  and  no  warning  was  given  to  plaintiff  as 
to  the  danger,  by  reason  of  which  his  heel  was  caught  and 
crushed  by  the  revolving  wheel  and  piston.  The  case  was 
tried  upon  that  theory,  and  there  was  no  suggestion  that 
the  defendants  had  incurred  any  other  liability  than  that 
of  a  master  to  his  servant.  On  the  former  appeal  it  was 
held  that  the  relation  of  master  and  servant  did  not  exist 
between  the  plaintiff  and  the  defendants  at  the  time  when 
the  injury  was  sustained,  and  for  that  reason  the  judg- 
ment of  the  district  court  was  reversed  and  the  cause  was 
remanded  for  furtlier  proceedings.  When  the  mandate 
was  returned  to  the  district  court  the  plaintiff  amended 
his  petition  by  eliminating  the  allegation  that  he  was  de- 
fendants' servant  at  the  time  he  received  his  injuries,  and 
there  was  substituted  the  allegation  that  plaintiff  was 
working  for  an  independent  contractor,  and  was  upon  the 
defendants'  premises  by  their  invitation;  that  he  was  in- 
jured by  their  negligence,  as  above  stated.    The  amended 


398  NEBRASKA  REPORTS.  [Vol.94 


We«ioTer  v.  Hoover. 


I»et]tir>ii  was  filed  raore  than  four  rears  after  the  plaintiff 
suKtaincMl  liis  injnri<*s,  and,  if  in  effect  it  stated  a  new  and 
diffennit  jrnmml  of  rw-overy,  then  the  hav  of  the  statute 
was  complete,  and  the  trial  conrt  should  hare  directed  a 
verdict  for  the  defendants  in  compliance  with  their  re 
quest. 

In  support  of  their  contention  the  defendants  cite  the 
rase  of  Johjison  v.  Afniriran  (Smelting  d  Refining  Co..  80 
Neh.  250.  In  tlie  opinion  on  a  rehearinjr  in  that  case  (p. 
255)  the  ruh'  c<intend«*<l  for  is  stated  as  follows:  "A  cause 
of  a<*tion  allejred  in  an  aniend(Hl  iietition,  although  founder] 
up)on  the  same  injury  as  that  described  in  the  original, 
is  a  different  cause  of  action,  if  it  is  dependent  entirely 
upon  different  reasons  for  holding  the  defendant  respon- 
sible for  the  wrong  alleged." 

In  an  opinion  by  the  present  chief  justice  of  the  Unitetl 
States  in  Union  P.  I{.  Co.  r.  Wyler.  158  U.  S.  285,  th(* 
<»ffe<t  of  a  d(*[)nrture  from  the  thei)ry  first  presented  in  an 
action  is  discussed,  and,  in  disposing  of  the  argument  that 
all  the  facts  necessarj-  to  entitle  the  plaintiff  in  that  case 
to  recoTcr  were  alleged  in  the  original  petition,  it  was 
said:  "It  is  argued,  however,  that,  as  all  the  facts  neces- 
sary to  recovery  were  averred  in  the  original  petition,  the 
subsequent  amendment  set  out  no  new  cause  of  action 
in  alleging  tlie  Kansas  statute.  If  the  argument  were 
sound,  it  would  only  tend  to  support  the  proposition  that 
there  was  no  departure  or  new  cause  of  action  from  fact 
to  fact,  and  wcmld  not  in  the  least  meet  the  difficulty 
caused  by  the  departure  from  law  to  law." 

Martiti  t\  PittHhurg  R.  Co.^  227  Pa.  St.  18,  was  an 
action  brouglit  originally  to  recover  for  the  death  of  the 
plaintiff's  husband.  The  negligence  charged  was  shown 
to  be  unfounded,  and  it  was  held  that  plaintiff  could  not 
amend  by  setting  up  a  different  theory  charging  different 
negligence  after  limitations  have  become  a  bar.  Where 
an  action  is  brouglit  to  recover  for  the  death  of  a  person, 
not  an  intending  passenger,  at  a  street  crossing,  and  the 
(evidence  shows  no  negligence  on  the  part  of  defendant 
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railroad  company,  an  amended  statement  alleging  that 
the  person  injured  was  an  intending  passenger  will  not 
be  allowed  after  limitations  have  become  a  bar. 

Allen  V.  Tuscarora  Y.  R.  Co.,  229  Pa.  St.  97,  was  an  ac- 
tion brought  by  a  brakeman  against  a  railroad  company 
for  injuries  received  while  coupling  cars.  The  original 
statement  was  in  trespass  at  common  law  alleging  that 
the  injuries  were  caused  by  defendant's  negligence  in 
using  a  coupler  more  dangerous  tlian  the  ordinary  coupler 
employed  by  railroads.  An  amendment  alleging  that  the 
defendant  was,  at  the  time  of  the  injury,  engaged  in  inter- 
state commerce,  with  its  cars  equipi>ed  with  couplers  in 
violation  of  the  act  of  congress,  March  2,  1893  (27  U.  S.  St 
at  Large,  ch.  196,  p.  531),  making  it  unlawful  for  a  carrier 
to  use  cars  in  interstate  traffic  not  equipped  with  auto- 
matic couplers,  and  providing  that  employees  injured  by 
a  car  or  train  not  so  equipped  shall  not  be  defemed  to  have 
assumed  the  risk  occasioned  thereby,  was  held  to  set  up  a 
new  cause  of  action  which  was  barred  by  the  statute  of 
limitations.  It  was  there  said:  "A  departure  in  plead- 
ing may  be  either  in  the  substance  of  the  action  or  de- 
fense, or  in  the  law  on  which  it  is  founded." 

Jn  Elrod  v.  St.  Louis  &  S.  F.  R.  Co.,  113  Pac.  1046  (84 
Kan.  444),  the  court  held:  "Where,  in  an  action  for  in- 
juries to  a  licensee,  tliere  was  no  allegation  that  defend- 
ant was  negligent  in  failing  to  light  its  depot  platform, 
the  petition  could  not  be  amended  so  as  to  charge  sucli 
failure  as  a  ground  of  negligence  after  limitations  had 
run  against  it." 

Chicago  d  A.  R.  Co.  v.  Scanlcm,  170  111.  106,  was  an 
action  for  injuries  caused  by  the  falling  of  a  scaffold. 
The  original  declaration  averred  that  the  scaffold  fell 
owing  to  its  faulty  construction.  An  amended  declara- 
tion, filed  after  the  statute  of  limitations  had  run,  charged 
negligence  in  overloading  the  scaffold.  It  was  held  that 
this  stated  a  new  cause  of  action  and  the  statute  was  a 
bar. 

Where  a  complaint  set  up  simple  negligence,  or  wilful. 
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wanton  or  reckless  conduct  on  the  part  of  the  defendant, 
and  an  amendment  charged  that  the  damages  were  caused 
by  wilful,  wanton  or  reckless  conduct  on  the  part  of  the 
defendant's  servant,  the  court  held  that  the  amendment 
set  up  a  new  ground  of  liability,  and,  in  determining 
whether  the  acticm  was  barred  by  limitatitmR,  the  time 
should  Ik*  calculated  up  to  the  date  of  filing  the  amend- 
ment. FrninHH  V.  Ventral  of  O.  R.  Co.,  154  Ala.  619,  45 
So.  898. 

In  Whalen  v.  Qordon,  95  Fed.  305,  Judge  Sanborn, 
writing  tlio  opinion,  said:  "An  amendment  to  a  petition, 
which  sets  up  no  new  cause  of  action  or  claim,  and  makes 
no  new  demand,  hut  simply  varies  or  e^^pands  the  allega- 
tion in  Kupi)ort  of  the  cause  of  action  already  propounded, 
relates  back  to  the  commencement  of  the  action,  and  the 
running  of  the  statute  against  the  claim  so  pleaded  is 
arrcst(Ml  at  that  i)oint.  But  an  amendment  which  intro- 
duces a  \w\\  or  different  cause  of  action,  and  makes  a  new 
or  ditT(»re]it  demand,  does  not  relate  back  to  the  beginning 
of  the  action,  so  as  to  stop  the  running  of  the  statute,  but 
is  tlie  e(iuivalent  of  a  fresh  suit  upon  a  new  cause  of  ac- 
tion, and  the  statute  ccmtinues  to  run  until  tlie  amend- 
ment is  filed;  and  this  rule  applies  although  the  two 
causes  of  action  arise  out  of  the  same  transtiction,  and, 
by  the  practice  of  the  state,  a  plaintiff  is  only  required  in 
his  pleading  to  state  the  facts  which  constitute  his  cause 
of  action." 

Appellant  also  cites  the  case  of  Van  dc  TTaqr  v.  Van 
DomKclcr,  56  la.  671.  In  that  case  the  original  petition 
(*harged  the  defendant  with  seduction,  and  the  amended 
petition  charged  him  with  rape.  It  was  there  held  that 
as  there  was  but  a  single  transaction  there  could  not  be 
but  a  single  cause  of  action,  and  as  the  charge  of  rape 
was  made  for  the  first  time  wiien  the  amended  petititm 
was  filed,  such  cause  of  action  was  barred,  and  the  de- 
murrer correctly  sustained.  That  case  has  been  cited  a 
great  many  times  under  decisions  on  this  subject,  and 
the  reasoning  there  seems  applicable  to  the  case  now 
under  consideration. 
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In  Johnson  v.  American  Smelting  &  Refining  Co,,  80 
Neb.  255,  it  was  said:  "What  is  a  cause  of  action?  We 
must  keep  in  view  the  difference  between  the  subject  of 
action  and  the  cause  of  action.  The  subject  of  action  is 
what  was  formerly  understood  as  the  subject  matter  of 
the  action.  ♦  ♦  ♦  The  cause  of  action  is  the  right 
claimed  or  wrong  suffered  by  the  plaintiff,  on  the  one 
hand,  and  the  duty  or  delict  of  the  defendant,  on  the 
other,  and  these  appear  hy  the  facts  of  each  separate 
case/^  It  was  further  said:  "In  an  action  to  recover 
damages  for  negligence,  'the  cause  of  action,'  as  used  in 
pleading,  is  not  the  injury  wrongfully  inflicted  through 
defendant's  negligence,  but  is  the  fact  or  facts  that  justify 
the  action,  or  show  the  right  to  maintain  it/'  On  page  258 
of  the  opinion,  it  was  said :  "The  cause  of  action  in  any  case 
embraces  not  only  the  injury  wliich  the  complaining  party 
has  received,  but  it  includes  more.  All  the  facts  which, 
taken  together,  are  neceSvSary  to  fix  the  responsibility  are 
parts  of  the  cause  of  action."  This  appears  to  be  a  true 
definition  of  a  cause  of  action,  and  a  cause  of  action  has 
never  consisted  simply  of  negligence  or  duty  or  injury 
standing  alone.  All  of  these  three  things  must  be  com- 
bined, and  when  one  of  the  elements  of  the  combination 
is  charged  a  change  takes  place  in  the  cause  of  action 
itself.  This  rule  is  followed  in  Langenfrld  i\  Union  P,  R, 
Co.y  85  Neb.  527,  where  it  is  said :  "In  order  to  constitute 
actionable  negligence,  there  must  exist  three  essential 
elements,  namely,  a  duty  or  obligation  which  the  defend- 
ant is  under  to  protect  the  plaintiff  from  injury;  a  failure 
to  discharge  that  duty;  and  injury  resulting  from  the 
failure.^'  In  this  case  the  original  petition  stated  a  cause 
of  action  against  the  defendants  based  on  a  violation  of 
their  duties  as  master.  The  violation  of  those  duties 
constituted  the  cause  of  action.  In  the  amended  petition 
the  attempt  to  recover  upon  that  basis  and  for  a  viola- 
tion of  that  duty  was  abandoned,  and  necessarily  so, 
otherwise  a  directed  verdict  would  have  resulted.  A  new 
and  different  duty  measured  by  other  and  different  rules 
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is  claimed  to  have  been  violated  by  the  dofeodant  un(k*r 
the  amended  petition,  and  the  recovery  is  sought  for  a  vio- 
lation of  tliose  duties  and  obligations  against  the  defend- 
ants as  the  owners  of  the  premises  and  inviters  to  the 
plaintiflf,  Westover,  as  an  invitee.  It  will  not  be  claiiuid 
that  a  petition  could  present  both  caiiKes  of  action,  and 
that  the  tw^o  causes  of  action  could  be  tried  and  submitlHl 
to  the  same  jury.  Tlie  time  came  wlien  the  plaintiff  wan 
obliged  to  choose  between  an  attempt  to  hold  the  defend- 
ants for  a  violation  of  their  duty  in  him  as  his  maRt^r,  and 
for  a  violation  of  their  duty  to  liiiii  n^  the  owner  of  the 
premises  extending  to  him  an  invifciition  thereon.  In  the 
first  case  he  attempted  to  recover  becauBe  lie  was  injured, 
and  because  of  a  violation  of  the  duties  of  the  defendants 
as  master  to  plaintiff  as  their  servant.  In  that  cause  of 
action  he  failed,  and  in  the  present  raj^e  he  *«K*ks  to  re-  j 

cover  because  he  was  injured,  and  because  of  the  violation  ■ 

of  the  duty  of  the  defendants  as  ownerw  of  the  premises 
and  inviters,  and  himself  as  invitee.  The  cause  of  action 
resulting  from  the  violation  of  that  duty  was  not  pre- 
sented until  more  than  four  years  aft^T  it  had  accrued, 
if  it  ever  existed.  \ 

Counsel  for  plaintiff  cite  and  rely  largely  up<in  Gatfa   .  ' 

17.  Philadelphia,  B,  cf  W.  R,  Co,,  24  l>el.  293,  TO  AtK  56. 
In  that  case  the  original  petition  alleged  that  the  dece- 
dent was  an  employee  of  the  defeudnot  railway  company,  , 
and  a  recovery  was  sought  on  that  theory.  An  amended 
petition  was  filed  alleging  that  plaintiff's  intestate  was 
not  an  employee  of  the  defendant  company,  but  was  an 
employee  of  the  Pullman  company,  and  that  the  defend- 
ant was  engaged  in  hauling  the  cnrs  of  the  Pullman  com- 
pany, and  charged  m^gligence  becan^^e  the  defendant  did 
not  warn  plaintiff  of  the  movement  of  tlie  cars.  It  was 
held  that  the  new  petition  did  not  state  a  new  cause  of 
action  because,  it  did  not  involve  nny  change  in  the  sub- 
ject matter  of  the  action,  but  was  merely  a  variation  in 
stating  the  cause  of  action,  and  civrrected  a  niiwdcfnip- 
tion  of  the  same  cause  of  action;  that  the  imperfect  state-             { 
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iiient  of  the  cause  did  not  cause  the  correct  statement  of 
it  to  be  a  different  cause  of  action,  and  did  not  convert 
tlie  original  suit  into  a  new  and  different  one,  and  there- 
fore the  plea  of  the  statute  of  limitations  was  overruled. 

We  think  that  case  is  fairly  distinguishable  from  the 
one  at  bar ;  but  it  may  be  conceded  that  there  is  a  division 
of  the  authorities  upon  this  question,  caused  largely  by 
the  language  of  the  codes  of  the  different  states  relating 
to  the  question  of  amendments.  But,  so  far  as  we  have 
been  able  to  review  the  authorities,  it  seems  clear  that  the 
j^^reat  weight  of  authority  sustains  tlie  contention  of  tlie 
defendants  that  the  amended  i>etition  stated  a  new  and 
different  cause  of  action,  and  tlie  new  cause  of  action 
was  barred  by  the  statute  of  limitations. 

It  follows  tliat  the  plea  of  the  statute  should  Imve  been 
sustained,  and  the  jury  should  have  been  dirwted  to  re- 
turn a  verdict  for  the  defendants.  By  thus  disposing  of 
the  main  question  presented  by  the  appellants,  a  discus- 
sion of  the  other  errors  assigned  are  rendered  unneces- 
sary. 

The  judgment  of  the  district  court  is  reversed,  and  the 
plaintiff's  action  dismissed. 

Reversed  and  dismissed. 

Letton,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


State  of  Nebraska  v.  Frank  T.  Freiburghouse. 

Piled  November  12, 1913.    No.  18,052. 

Intoxicating  Liquors:  Indictment:  Duplicity.  Under  the  provi- 
sions of  section  8,  ch.  50,  Comp.  St.  1911,  each  act  of  selling  any 
of  the  liquors  named  in  the  section,  as  well  as  the  act  of  giving 
away  any  of  them  to  a  minor,  is  a  crime.  An  indictment  which 
charges  in  the  same  count  the  selling  and  giving  to  a  minor  any 
of  the  liquors  named  in  the  section  is  defective,  and  It  is  not 
error  to  sustain  a  motion  to  quash  the  indictment  for  duplicity. 
State  V.  Pischel,  16  Neb.  490;  Smith  v.  State,  32  Neb.  105. 
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Error  to  the  district  court  for  Bheridan  cotiiity:  Wil- 
UAM  H.  Westover,  Judge.    Exceptions  overruled, 

Alden  G,  Plant z  and  M.  F.  Harrington,  for  plaintiff  in 
error. 

Roscoe  L.  Wilhitc  and  Fisher  &  Booney^  contra. 

IlARNES,  J. 

Tt  appears  that  at  the  April,  1913,  term  of  the  district 
court  for  Sheridan  county  there  was  returned  by  the 
grand  jury  an  indictment  containing  ten  counts  each, 
charging  that  one  Frank  T.  Freiburghouse,  at  the  dates 
and  times  thercMu  s[)ecified,  did  unlawfully  sell  and  give 
to  certain  minors,  nanuMl  therein,  spirituous  and  intoxi- 
cating liquors,  the  defendant  tlien  and  there  being  a  per- 
son licensed  to  sell  such  liquors  within  the  village  of 
Rushville,  in  Slieridan  county,  Nebraska.  To  this  indict- 
ment a  motion  to  quash  the  several  counts  containnl 
therein  because  the  same  were  "duplicitous,''  among  other 
things,  was  sustained.  The  county  attorney  excepted,  and 
has  brought  his  exce])tions  to  this  court. 

In  State  v.  Pisrhc]^  16  Neb.  490,  it  was  said:  "Under 
the  provisi(ms  of  scvtion  eleven  of  the  license  law  of  this 
state,  eacli  act  of  selling  any  of  the  liquors  named  in  the 
section  is  an  oflVnse,  punishable  by  indictment.  An  in- 
dictment whicli  charges  the  selling  and  giving  away  of 
all  tlie  licpiors  nam<»d  in  the  sections  with  a  continuando, 
held  bad." 

The  question  was  again  before  the  court  in  Smith  v, 
Sfatc,  32  Neb.  105.  In  that  case  eTudge  Norval  wrote  the 
opinion,  and  it  was  there  held :  "Under  the  provisions  of 
section  11  of  chapter  HO  of  the  Compiled  Statutes,  each 
act  of  selling  any  of  the  liquors  named  in  the  section,  as 
well  as  the  act  of  giving  away  any  of  them  without  a 
license  so  to  do,  is  a  crime.  An  information  which  charges 
in  tlie  same  count  tlie  selling  and  giving  away  of  two  or 
more  of  the  liquors  named  in  the  section  is  defective,  and 
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is  liable  to  a  motion  to  quash" — citing  State  v.  Pischel,  16 
Neb.  490.  That  decision  contains  our  last  expression  on 
the  question  presented  by  the  exception. 

It  is  contended  by  the  county  attorney  that  in  Johnson 
V,  State,  88  Neb.  328,  a  different  rule  was  established.  We 
do  not  so  understand  that  ease.  There  the  defendant  was 
indicted  for  a  violation  of  section  6  of  the  criminal  code, 
and  it  wms  there  said:  "An -indictment  under  section  6 
r>f  the  triininal  code  should  not  charge  in  the  same  count 
that  the  defendant  used  and  employed,  and  advised  to  be 
used  and  employed,  instruments  to  procure  an  abortion, 
hut  such  an  indictment  is  not  demurrable  for  duplicity, 
Hinee  the  allegation  that  defendant  advised  such  instru- 
ments to  be  used  and  emi)l()yed  does  not  state  an  offense 
without  nlleging  that  some  person  other  than  the  defend- 
ant coTiiiriitted  tlie  act;  it  is  immaterial  that  the  defend- 
ant advi?ted  the  act  which  he  c(miniitted  himself,  and  such 
allegation  should  be  rejected  as  surplusage.'^ 

Agaiiu  it  is  clearly  provided  by  section  8,  ch.  50,  Comp. 
St  1011,  that  to  sell  intoxicating  liquors  to  a  minor  is  an 
(iffense,  and  it  is  equally  clear  that  it  is  made  an  offense 
to  give  such  liquor  to  a  minor.  Therefore  an  indictment 
wliich  charges  both  the  selling  and  giving  of  such  liquors 
to  a  minor  in  the  same  count  is  "duplici terns,"  and  the 
charge  is  also  uncertain  in  its  effect. 

Many  rases  from  other  jurisdictions  are  cited  in  sup- 
port <»f  the  exception,  and  we  think  it  may  be  conceded 
ihnt  if  the  question  were  now  before  this  court  for  the 
first  tinip  the  indictment  might  not  be  held  to  be  "duplici- 
tous;'-  but  we  decline  to  overrule  State  v,  Pischel,  and 
Smith  1?.  State,  supra,  and  thus  sustain  the  exception. 
Thp  practice  seems  to  have  been  well  settled  and  thor- 
oughly understood  by  the  district  courts  of  this  state,  and 
it  would  hardly  be  fair  to  the  trial  court  to  establish  n 
new  rule  at  this  time.  Therefore,  in  view  of  the  situation, 
the  Exceptions  are  not  sustained. 

Exceptions  overruled. 

Letton,  Pawcett  and  Hamer,  JJ.,  not  sitting. 
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Valparaiso  State  Bank,  appellant,  v.  Jul  Pbtek- 
michel  bt  al.,  appellees. 

Filed  November  12,  1913.    No.  17,356. 

7.  Husband  and  Wife:  Transactions  Between;  Bona  Fides:  Ehn- 
DENCE.  Where  the  undisputed  evidence  shows  that  a  Judgn^^ent 
debtor  is  in  possession  at  hi^  home,  and  in  such  control  of  money 
in  the  form  of  bills  that  his  wife,  at  his  express  direction,  deposits 
a  part  of  it  as  indemnity  for  his  release  on  bail,  and  his  wife  after- 
wards. In  a  controversy  with  his  creditors,  claims  that  the  money 
is  hers,  but  does  not  so  testify,  the  principle  that  transactions 
between  husband  and  wife  by  which  creditors  are  prevented 
from  collecting  their  just  dues  will  be  scrutinized  closely,  and 
proof  of  their  bona  Mes  required,  will  be  applied. 

2.  : :  Evidence.    In  such  a  case,  held  that  the  dominion 

and  control  over  the  fund  exercised  by  the  husband  establishes 
prima  facie  his  ownership  of  the  money,  in  the  absence  of  any 
evidence  to  the  contrary. 


Appeal  from  the  district  court  for  Saunders  county: 
George  F.  Corcoran,  Judge.    Reversed. 

E.  J,  Clements,  for  appellant. 

O,  TF.  Simpson  and  O,  H.  Simpson^  contra, 

Letton,  J. 

This  is  an  action  against  garnishees  on  account  of  un- 
satisfactory answers  in  garnishment  proceedings.  The  ap- 
pellant is  a  judgment  creditor  of  C.  J.  Schwartz.  On 
August  30,  1909,  an  execution  was  issued  on  the  judg- 
ment, which  was  returned  unsatisfied.  On  the  same  day 
an  affidavit  in  garnishment  was  filed,  and  a  summons  in 
garnishment  issued  and  served  on  the  Oak  Creek  Valley 
Kank  and  Jul  Petermichel  as  garnishees.  On  November 
22,  1909,  the  bank  and  Petermichel  appeared  as  directed, 
and  answered  as  garnishees  that  they  had  no  money  or 
]  roperty  of  C.  J.  Schwartz  in  tlieir  possession  or  under 
J.ieir  control.    On  August  28,  1909,  C.  J.  Schwartz,  who 
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is  the  husband  of  the  appellee,  Betty  Schwartz,  was  ar- 
rested, charged  with  a  violation  of  the  liquor  laws  of  the 
state,  and  was  taken  by  the  sheriff  to  Wahoo,  the  county 
seat.  At  the  time  of  his  arrest  he  desired  to  give  bond, 
and  in  the  presence  of  the  sheriff  he  called  Mr.  Peter- 
michel,  who  is  the  casliier  of  tlie  Oak  Creek  Valley  Bank 
at  Valparaiso),  by  teleplione,  told  him  he  was  under  arrest 
and  had  to  give  a  $500  bond,  and  asked  Petemiichel  to 
furnish  it.  Mr.  Petermichel  testifies  that  he  told  him  he 
could  not  do  so  unless  Schwartz  put  up  a  cash  deposit; 
that  Schwartz  then  told  him  to  see  Mrs.  Schwartz;  that 
he  went  to  see  her  at  the  restaurant  in  Valparaiso,  which 
was  the  home  of  ]Mr.  and  Mrs.  Schwartz;  that  Mrs, 
Schwartz  went  into  the  back  room  of  the  restaurant,  and 
brought  in  and  handed  to  him  a  roll  of  bills  of  about  $550; 
that  he  took  JfSOO,  and  returned  the  balance  to  her.  He 
further  testified  that  at  the  time  the  summons  in  garnish- 
ment in  this  case  was  served  upon  him  he  still  had  the 
$500  in  his  possession.  On  cross-examination  he  stated 
that  it  was  after  Mrs.  Schwartz  talked  to  her  husband  over 
the  telephone  that  she  procured  the  money.  He  also 
stated  there  was  no  order  made  by  the  court  in  the  gar- 
nishment proceedings,  and  that  he  had  been  released  from 
liability  on  the  bond  in  the  criminal  prosecution;  that 
afterwards  he  received  an  order  from  Mrs.  Schwartz  re- 
questing him  to  turn  over  to  Simpson  &  Good  the  |500 
placed  in  his  hands  as  security  as  soon  as  he  was  released 
from  liability,  and  that  on  December  14,  1909,  a  draft  for 
$500  was  drawn  on  him  by  Simpson  &  Good,  wliich  was 
paid  and  charged  to  his  account;  that  he  received  the 
draft  and  the  order  from  Mrs.  Schwartz  on  the  same  day, 
and  that  Simjison  &  Good  guaranteed  that  if  he  had  to 
pay  the  money  they  would  repay  it  to  him. 

The  sheriff  testified  that  he  heard  one  side  of  the  con- 
versation which  Schwartz  had  over  the  telephcme  with 
Petermichel  and  Mrs.  Schwartz;  that  Sdnvartz  told  his 
wife  that  he  had  been  arrested  and  wtmld  ]iave  to  lie  in 
jail  unless  he  was  able  to  give  a  bond ;  that  he  had  spoken 
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to  Peterruieliely  who  had  demanded  indemnity,  and  that 
*'lie  told  her  to  go  in  the  back  room  and  get  fSOO  ont  of 
rho  money  and  bring  it  over  to  the  Oak  Creek  Valley  Bank 
and  de|)osit  with  Jul  Petermichel." 

Plaintiff  then  called  Mrs.  Schwartz  as  a  witness,  en- 
deavored to  elicit  by  a  series  of  questions,  and  offered  to 
prove,  tliat  she  had  the  telephone  conversation  with 
Scliwartz  with  regard  to  furnishing  a  bond,  and  that  at 
Ills  rei|Uost  she  dei>osited  in  the  hands  of  Petermichel  $500 
uf  his  money.  Object icms  to  the  questions  and  to  the  offer 
!»f  proof  were  made  on  the  ground  that  the  wife  was  in- 
<i'iniK*tont  to  testify  against  her  husband;  that  the  trans- 
action and  conversation  was  a  communication  between 
husband  and  wife,  to  which  she  is  inccmipetent  to  testify 
<lnring  the  time  that  the  marriage  relation  existed!.  The 
ohj(»ction  and  the  offer  to  prove  were  sustained,  to  which 
llaintiff  excepted.  No  further  evidence  was  pra<luced,  and 
the  court  found  for  defendants  and  dismisseil  the  case. 

The  answer  of  the  garnishees  alleges  that  the  answers 
made  by  them  in  the  proceedings  were  truthful,  and  that 
the  district  court  made  no  order  upon  them  in  the  case. 
The  answer  of  Mrs.  Schwartz  pleads  that  she  is  the  owner 
of  the  $r)00;  that  the  money  was  her  sepanite  estate  and 
did  not  come  to  her  from  her  husband;  and  that  the  in- 
<lebtednoss  of  the  other  defendants  created  by  depositing 
the  money  is  due  to  her  alone.  Plaintiff's  reply  denied  the 
iiffirmative  allegations  in  the  answer. 

The  ap])ollant  maintains  that  the  uncontradicted  evi- 
dence shows  that  the  money  belongs  to  C.  J.  Schwartz. 
He  also  relies  upon  the  principle  that  transactions  be- 
tween husband  and  wife  by  which  creditors  are  prevented 
from  collecting  their  just  dues  will  be  scrutinized  closely 
and  proof  of  their  bona  fides  required.  Fh^st  Nat  BanJ& 
r.  Bartlrff,  8  Neb.  319;  TApscomh  v.  Lyon,  19  Neb.  511; 
Hill  r.  Fouse,  32  Neb.  637. 

Schwartz  did  not  request  that  his  wife  deposit  her 
money  as  s(Hiirity.  He  merely  directed  her  to  "go  into 
the  back  room  and  get  $500  out  of  the  money     ♦     ♦     • 
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and  deposit  it  with  Jul  Petermichel.''  He  also  directed 
Peterinichel  to  go  to  Mrs.  Sclnvartz,  Avho,  apparently  in 
obedience  to  her  husband's  direction,  went  to  the  back 
room,  procured  the  money,  and  delivered  it  to  him.  The 
fact  that  Schwartz  had  such  power  and  control  over  the 
money  as  to  govern  its  disposition  is  a  strong  indication 
that  it  belonged  to  him.  Apparently  it  was  in  his  pos- 
session at  his  home  and  subject  to  his  authority.  Counsel 
for  appellant  suggests  the  query  that,  if  he  had  telephoned 
to  a  son,  a  daugliter,  or  an  employee,  the  identical  in- 
structions which  he  gave  his  wife,  and  they  had  procured 
the  money  and  deposited  it  in  the  same  manner  as  Mrs. 
Schwartz  did,  no  further  proof  being  offered  as  to  owner- 
ship, would  any  one  question  that  the  money  belonged  to 
Schwartz?  We  are  of  opinion  that  the  facts  related  be- 
ing undisputed,  and  no  other  evidence  as  to  ownership 
being  before  the  court  except  that  Mrs.  Schwartz  after- 
wards gave  her  attorneys  an  order  for  it,  the  court  erred 
in  finding  for  the  defendants.  The  fact  that  Mrs.  Schwartz 
failed  to  testify  that  the  money  was  hers  is  also  entitled 
to  some  weight  in  considering  this  question.  Her  silence 
seems  inconsistent  with  her  claim  of  ownership. 

Having  reached  this  conclusion,  it  is  unnecessary  to 
consider  the  question  as  to  whether  Mrs.  Schwartz  was 
a  competent  witness. 

Appellant  takes  the  position  that  this  is  an  action  in 
equity  which  this  court  tries  de  novOy  and  that  if  we  find 
tlie  evidence  is  sufficient  we  should  proceed  to  enter  a 
decree  in  its  favor.  In  this  we  think  he  is  mistaken.  An 
action  against  a  garnishee  for  a  false  or  unsatisfactory 
answer  in  proceedings  in  garnishment  merely  is  a  suit  at 
law  ancillary  to  the  main  case  in  which  the  judgment  is 
rendered.  Perhaps  upon  a  new  trial  Mrs.  Sclnvartz  may 
be  able  to  prove  by  sufficient  competent  evidence  that  the 
money  actually  belonged  to  her.  For  these  reasons,  the 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings.  Reversed. 

Barnbs,  Fawobtt  and  Hambr,  JJ.,  not  sitting. 
42 
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S.  W.  Maynard  bt  al.,  appellants,  v.  Nhmaha  Valley 
Drainage  District,  appellee. 

Fn.ED  November  12, 1913.    No.  17,887. 

1.  Eminent  Domain:  Dbainagb:  Removal  of  Dam:  Measure  of  Dam- 
ages. The  proper  measure  of  damages  on  appeal  from  condem- 
nation proceedings  to  remove  a  mill-dam  is  the  difference  betveen 
the  value  of  the  mill  property  before  the  removal  of  the  dam  and 
loss  of  the  water-power  and  its  value  after  the  removal  has  taken 
place. 

2. :   :   :   :   Pbospbctivx  Profits.    Prospective 

profits  which  may  in  the  future  be  derived  from  the  use  of  the 
water-power  for  the  development  of  electricity  are  too  remote 
and  speculative  to  be  taken  as  elements  of  damage^  where  there  la 
no  proof  of  a  present  and  immediate  intention  and  purpose  to 
make  such  development 

Appeal  from  the  district  court  for  Nemaha  county: 
Leander  M.  Pemberton,  Judge.    Affirmed. 

8.  P.  Davidson  and  Willidm  G.  Rutledge,  for  appel- 
lants. 

KeUigar  d  FerneoAi,  contra. 

Lbtton,  J. 

This  is  an  appeal  from  condemnation  proceedings 
brought  to  remove  a  mill-dam  in  the  Nemaha  river  which 
was  appurtenant  to  a  small  flouring  mill  of  appellants,  ior 
the  reason  that  the  dam  is  so  located  that  it  obstructs  the 
main  channel  of  the  proposed  Aitch  improvement.  Ap- 
praisers were  appointed  by  the  county  court  They  ap- 
praised the  damages  occasioned  by  the  removal  of  the 
dam  at  1^3,500.  From  this  appraisement  an  appeal  was 
taken  to  the  district  court,  where,  after  a  trial,  judgm^it 
was  rendered  for  the  same  sum. 

At  the  trial  a  number  of  witnesses  were  called  by  ap- 
pellant to  testify  as  to  the  value  of  the  dam.  One  Beards- 
ley,  an  expert  hydraulic  engineer,  testified  that  the  water- 
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poAver,  if  it  was  fully  developed  for  the  generation  of  elec- 
tric power  and  connections  made  with  various  towns  in 
the  vicinity,  was  actually  worth  $135,000.  Another  en- 
gineer, after  testifying  to  the  size  of  the  dam,  the  extent 
of  the  drainage  area  of  the  stream,  and  the  amount  of 
poAver  the  dam  would  develop,  was  asked  what  the  dam 
was  worth.  An  objection  was  interposed  that  the  witness 
had  not  shown  himself  competent  to  answer,  and  that  the 
question  was  irrelevant,  immaterial  and  incompetent. 
The  objection  was  sustained.  Appellants  then  offered  to 
prove  that  the  value  of  the  dam,  estimated  from  the 
amount  of  power  it  produced  at  the  normal  flow  of  the 
river  and  with  the  development  existing  before  its  re- 
moval, w^as  ^5,000.  Tliis  testimony  was  excluded.  Ap- 
pellants also  offered  testimony  to  show  that  the  additional 
cost  of  running  the  mill  by  steam  power  over  the  cost  of 
running  it  by  water-power  for  each  year  would  not  be  less 
than  $1,425,  as  affording  a  basis  upon  whicli  to  estimate 
the  value  of  the  dam.  The  exclusion  of  this  evidence  is 
the  chief  complaint  of  appellants. 

The  determining  question  is  what  is  the  proper  meas- 
ure of  damages  for  the  removal  of  a  dam  which  is  appur- 
tenant to  a  flouring  mill.  The  rule  which  seems  to  have 
been  adopted  by  most  courts  is  the  difference  between  the 
market  value  of  the  property  before  the  power  is  destroyed 
and  afterwards.  Mr.  Farnham,  in  speaking  of  the  meas- 
ure of  damages  for  the  diversion  of  waters  generally,  says : 
"If  the  diA^ersion  is  permanent  and  cannot  be  suppressed, 
the  measure  of  damages  is  the  difference  in  value  of  the 
property  immediately  before  and  immediately  after  the 
diversion  of  the  water  is  effected,  or  the  value  of  the  land 
with  the  water  flowing  to  it  and  its  value  without  such 
flow."  2  Farnham,  Waters,  sec.  510.  With  reference  to 
the  destruction  of  a  water-power,  the  supreme  court  of 
errors  of  New  Jersey  lays  down  the  rule  as  follows :  "In 
ascertaining  just  compensation  for  the  diversion  of  water 
from  a  mill,  the  difference  between  the  market  value  of  the 
mill  before  the  diversion  and  its  market  value  afterwards 
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is  usually  a  simpler  and  safer  criterion  than  estimates  of 
the  probable  cost  of  producing  by  steam  at  the  mill  the 
power  which  the  diverted  water  would  supply,  and  than 
estimates  of  the  probable  value  of  the  water-power  at  the 
mill,  based  on  the  rental  value  of  power  at  other  places 
more  or  less  distant  and  dissimilar."    Sparks  Mfg.  Co,  v, 
Newtmij  60  N.  J.  Eq.  399.    This  seems  to  be  the  general 
rule.     Lrc  t\  Spmigfield  Water  Co.,  176  Pa.  St.  223;  Ih 
linois  (\  If.  Co.  v.  Smith,  110  Ky.  203;  City  of  Sifraeitse 
V.  Staccy,  169  N.  Y.  231,  affirming  45  N.  Y.  App.  Div.  249; 
IlUnois  C.  R.  Co.  v.  Village  of  Lostant,  167  111.  85.    "Proc^f 
must  be  limited  to  showing  the  present  condition  of  the 
property  and  the  uses  to  which  it  is  naturally  adapted.   It 
is  not  competent  for  the  owner  to  show  to  what  use  he 
intended  to  put  the  property,  nor  what  plans  he  had  for 
its  improvement,  nor  the  probable  future  use  of  the  prop- 
erty.  Nothing  can  be  allowed  for  damages  to  an  intended 
use."'  2  Lewis,  Eminent  Domain  (3d  ed.)  see.  709  (480). 
It  seems  clear  that  an  estimate  of  the  value  of  the  prop- 
erty based  upon  or  considering  as  an  element  of  value  what 
it  would  be  worth  after  costly  and  valuable  improvements 
and  additions  had  been  made  to  it,  or  upcm  a  use  not  con- 
templated by  its  owner  in  the  near  future,  is  so  specula- 
tive and  remote  and  depends  so  much  upon  other  factors 
and  contingencies  that  it  really  affords  no  criterion  of 
its  present  value.     Illinois  C.  R.  Co.  v.  Chicago,  169  El. 
329.    It  is  evident  that  the  damages  cannot  be  more  than 
the  value  of  tlie  whole  property  before  it  is  interfered  with 
by  the  improvement,  and  cannot  be  less  than  the  deprecia- 
tion in  money  value  after  the  improvement  has  been  made. 
The  difference  in  the  value  of  the  whole  property  before 
and  after  the  dam  was  taken  out  was  the  measiu^e  of  dam- 
ages adopted  by  tlie  trial  court,  and  this  we  believe  to  be 
the  proper  rule. 

The  evidence  shows  that  the  erosion  of  the  fertile  soil 
of  t]ie  Neinahn  A-alley  and  its  consequent  deposit  in  the 
bed  of  the  stream  has  seriously  interfered  with  the  ca- 
pacity of  the  river  to  furnish  water-power.   This  fact  was 
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taken  into  consideration  by  the  witnesses  for  the  api)ellee 
and  by  the  court  in  estimating  the  value  of  the  property 
before  and  after  the  destruction  of  the  dam. 

We  find  no  error  in  the  ruling  of  the  coupt  upon  the 
points  complained  of.  The  judgment  is  supported  by  the 
evidence,  and  is  therefore 

Affirmed. 

Barnes,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Commonwealth  Power  Company,  appellant,  v.  State 
Board  of  Irrigation,  Highways  and  Drainage,  ap- 
pellee. 

Filed  November  12, 1913.    No.  18,116. 

1.  Waters:    Irbioatiox:    "Appropriation."     Under  that  portion  of  the 

Irrigation  statutes  of  Nebraska  (Comp.  St  1911,  ch.  93a)  whfch 
deals  with  the  procedure  necessary  to  procure  water  right ^^ 
after  the  law  of  1895  went  into  effect,  the  word  "appropriation.* 
used  in  its  strictest  sense,  denotes  an  appropriation  which  has 
been  legally  initiated  by  the  filing  of  an  application  with  the  state 
board  of  irrigation,  highways  and  drainage,  and  the  granting  of  a 
permit  by  that  body,  and  completed  by  the  construction  of  the 
works  as  specified  therein,  and  the  application  of  the  water  to  a 
beneficial  use  within  the  time  limited  in  the  permit,  or  subsequent 
extensions.  But,  while  this  is  the  meaning  of  the  word  "appro- 
priation" when  used  in  the  statute  in  its  most  exact  and  proper 
sense,  it  is  often  more  loosely  used  to  mean  the  contingent  or  in- 
choate right  to  an  appropriation  and  the  right  of  priority,  de- 
rived under  a  permit  from  the  state  board. 

2.  :    :    Application:    Prior  Right.     A  permit  had  been 


granted  to  an  applicant  for  practically  all  the  unappropriated 
water  in  a  stream  to  be  used  for  the  development  of  power,  which 
permit  was  still  in  force  and  effect.  A  subsequent  application 
for  the  same  amount  of  water,  to  be  diverted  above  the  proposed 
head-gate  of  the  prior  applicant,  for  the  same  purpose,  and  at  a 
point  In  proximity  thereto,  was  refused  by  the  state  board,  for 
the  reason  that  the  rights  asked  were  approximately  the  same 
as  already  granted  under  the  prior  application,  and  in  conflict 
therewith.    Heldf  That  the  action  of  said  board  and  of  the  district 


n 
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court  in  afl9rmlDg  its  order  In  the  premises  were  Justified  by  the 
facts. 


3.  :   :   Payment  of  Febb.    Under  the  provisions  of  section 

8o,  art.  II,  ch.  93a,  Comp.  St.  1911,  it  is  the  imperative  duty  of 
the  secretary  of  the  state  board  of  irrigation,  highways  and 
drainage  to  pay  the  money  received  for  fees  for  filings  for  water 
to  the  state  treasurer.  No  right  can  be  predicated  as  against  the 
board  by  reason  of  the  secretary  complying  with  this  direction. 

Appeal  from  the  district  court  for  Nance  county: 
(jEorge  H.  Thomas,  Jupgb.    Affirmed. 

C.  C.  Flansbiirg  and  Leonard  A.  Flanshurg,  for  appel- 
lant. 

Grant  G.  Martin^  Attorney  General^  and  George  W. 
Ay  res,  contra. 

Letton,  J. 

On  September  30,  1912,  the  Commonwealth  Power 
(^ompauy,  appellant,  filed  its  application  No.  1,229  with 
the  State  I5oard  of  Irrigation,  Highways  and  Drainage 
seeking  to  diA^ert  2,700  second  feet  of  the  waters  of  the 
Loup  river  for  power  and  otiier  purposes,  and  at  the  same 
time  paid  the  state  engineer  the  lawful  fees  for  such  filing 
in  the  sum  of  $2,150.  The  board  dismissed  this  applica- 
tion on  November  25,  1912.  From  this  dismissal  an  ap- 
peal was  taken  to  the  district  court  for  Nance  county, 
where  the  action  of  the  state  board  was  aiTirmed.  From 
this  judgment  said  company  has  appealed  to  this  court. 

As  a  result  of  an  examination  of  applications  previously 
granted  for  water  from  the  Loup  river  for  irrigation  and 
power  purposes,  made  by  the  state  engineer,  a  citation 
was  served  upon  all  persons  claiming  a  right  t )  the  waters 
of  the  river  under  these  applications  to  shoAv  cause  by  a 
certain  date  why  the  permits  granted  should  not  be  can- 
celed and  annulled.  A  hearing  was  had  as  specified.  The 
Nebraska  Power  Company,  appeared,  claiming  rights 
under  a  number  of  t]ie  appli(rati(ms.  The  Commonwealth 
Power  Company,  a])])elhnit,  also  appeared  by  its  counsel 
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adversely  to  the  Nebraska  Power  Company.  On  Septem- 
ber 30,  1912,  the  whole  matter  was  finally  submitted  on 
the  evidence.  On  the  same  day  the  appellant  filed  appli- 
cation No.  1,229  and  paid  to  the  state  engineer  $2,150 
filing  fee.  This  sum  was  paid  into  the  state  treasury  by 
the  state  engineer,  as  required  by  law,  where  it  is  still 
retained.  On  November  25,  1912,  the  board  found  that  all 
applications  under  which  the  Nebraska  Power  Company 
claimed  were  lapsed,  except  application  No.  709,  as  to 
which  it  found  that  a  portion  of  the  work  had  been  per- 
formed. An  application  for  extension  of  time  having 
previously  been  filed,  the  board  extended  the  time  for  con- 
struction under  this  application  for  six  months,  and  pro- 
vided that  at  the  expiration  of  that  time,  if  a  showing  was 
made  that  the  project  would  be  completed  within  two 
years  of  the  date  of  the  hearing,  a  further  extension  would 
be  granted. 

On  the  same  day  the  board  found  and  determined  that 
the  rights  asked  for  under  application  No.  1,229  by  the 
appellant  "are  approximately  the  same  as  have  already 
been  granted  to  the  Nebraska  Central  Irrigation  Co.  (H. 
E.  Babcock)  under  application  No.  709  and  the  two  are 
in  conflict,"  and  the  application  of  appellant  was  dis- 
missed. The  record  also  shows  that  application  No.  1,029 
was  filed  with  the  board  on  September  30,  1910,  by  one 
Koenig  asking  for  3,200  cubic  feet  of  water  per  second, 
taking  water  near  the  same  point  of  diversion  as  applica- 
tions No.  709  and  No.  1,229;  that,  the  title  to  application 
No.  1,029  being  in  litigation,  the  board  took  no  action, 
leaving  the  matter  to  be  disposed  of  after  the  supreme 
court  had  rendered  its  decision  in  the  case. 

The  average  floAv  of  tlie  Loup  river  for  nine  months  in 
the  year  at  and  near  the  respective  diversion  points  named 
in  these  applications  is  2,700  cubic  feet  per  second.  The 
point  of  diversion  of  application  No.  1,229  is  a  little  above 
and  the  place  of  return  of  the  water  to  the  river  is  far 
below  the  diversion  points  of  Nos.  709  and  1,029  so  that 
its  allowr.nce  and  the  completion  of  the  work  Avould  take 
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all  the  water  specified  in  Nos.  709  and  1,029.  If  the  works 
are  conipletiHl  and  the  water  applied  to  a  beneficial  use 
under  application  No.  709  within  the  time  limited  there 
will  be  no  unappropriated  water  in  the  river  susceptible 
of  being  granted  either  to  Koenig  or  the  appellant. 

The  apiieUant^s  contention  is  that  there  can  be  no  ap- 
propriation until  the  works  are  completed  and  the  water 
applied  to  a  beneficial  use,  and  that  since,  without  taking 
into  consideration  permit  No.  709,  there  was  sufficient  un- 
appropri.ited  water  in  the  I^up  river  to  satisfy  the  amount 
requested  in  its  application  No.  1,229,  the  l>oard  erred  in 
refusing  its  application.     Much  of  appellant's  argument 
is  devotcHi  to  establishing  a  proposition  w^hich  needs  no 
argument,  namely,  that,  in  cases  arising  under  that  por- 
tion of  the  irrigation  act  of  1895  which  deals  with  water 
rights  to  be  acquired  thereafter,  an  appropriation  is  not 
perfect  and  comi)lete  until  the  works  are  completed  and 
the  water  is  applied  to  a  beneficial  use.    Used  in  its  strict- 
est sense  under  such  a  statute  the  word  "appropriation" 
denotes  an  api>ropriation  which  has  been  legally  initiated 
by  the  filing  of  an  application  for  a  permit  with  the  state 
board,  the  granting  of  a  permit  by  that  body,  the  con- 
struction of  the  works  as  specified  therein,  and  the  ap- 
plication of  the  water  to  a  beneficial  use  within  the  time 
limited  in  the  permit  or  subsequent -extensions.     The  in- 
itial step  is  the  application  for  the  permit.    Its  issuance 
gives  the  applicant  a  contingent  or  conditional  right  which 
becomes  a  final  and  complete  appropriation  only  when 
the  works  are  completed  and  the  waters  beneficially  used. 
It  also  confers  upon  him  the  prior  right  to  the  water 
against  all  subsequent  applicants  during  the  progress  of 
the  work  if  he  finally  fulfil  the  conditions  of  the  permit. 
But,  while  this  is  the  meaning  of  the  word  "appropria- 
tion'' when  used  in  the  statute  in  its  most  exact  and  proper 
sense,  it  is  often  more  loosely  used  to  mean  the  contingent 
right  to  an  appropriation  and  the  right  of  priority  de- 
rived under  a  permit  from  the  state  board.    It  is  so  used 
in  the  statute  itself.    In  section  28,  ch.  93a,  art.  II,  Comp. 
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St.  1911,  it  is  provided  that  applications  to  appropriate 
water  shall  upon  being  accepted  "take  priority  as  of  date 
of  orijL^inal  filing  subject  to  compliance  with  the  future 
prnviHions  of  the  law  and  the  regulations  thereunder.  If 
tliere  is  unappropriated  water  in  the  source  of  supply 
named  in  the  application,  and  if  such  apprt)priation  is 
not  otherwise  detrimental  to  the  public  welfare,  the  state 
board,  through  its  secretary,  shall  approve  the  same  by 
indorsement  thereon,  etc.  ♦  ♦  ♦  The  priority  of  such 
appropriation  shall  date  from  the  filing  of  the  application 
in  the  office  of  the  stat^  board.  ♦  ♦  ♦  if  tliere  is  no 
unappropriated  water  in  the  source  of  supply,  or  if  a  prior 
appropriation  has  been  made  to  water  tlie  same  land  to 
be  wat4?red  by  the  applicant,  the  state  board,  through  its 
Keoretary,  shall  refuse  such  appropriation  and  the  party 
making  such  application  shall  not  prosecute  such  work 
HO  long  as  such  refusal  shall  continue  in  force."  In  the 
next  section  (section  29),  requiring  the  filing  of  a  map 
or  plat  of  the  work  within  six  months  from  the  allowance 
of  the  application,  it  is  provided:  "A  failure  to  comply 
with  this  section  shall  work  a  forfeiture  of  the  appropria- 
tion and  all  rights  thereunder."  In  section  62,  providing 
that  the  work  under  a  permit  shall  be  begun  within  six 
months  after  the  approval  of  the  application,  it  is  also 
specified:  "A  failure  to  comply  with  this  section  shall 
work  a  forfeiture  of  the  appropriation  and  all  rights 
thereunder."  Fn  these  sections  the  word  "appropriation" 
seems  to  be  used  more  loosely  to  denote  the  prior  right  to 
an  appropriation  which  has  been  obtained  by  virtue  of  an 
application  being  granted  and  a  i)ermit  issued.  This  is 
not  an  unusual  use  of  the  term.  "  ^Appropriation,'  as 
applied  to  water  rights,  is  often  loosely  used  by  the  au- 
thorities^ and  in  general  it  is  used  with  reference  to  a 
claim  to  the  use  of  the  water  of  a  public  stream  from  the 
time  of  the  inception  of  the  right,  at  all  tlie  intermediate 
stages^  and  down  to  the  time  when  the  last  act  is  accom- 
pltshed  by  which  the  right  is  finally  and  completely  se- 
cured/*   1  Words  and  Phrases,  p.  473,  and  cases  cited. 


(ilK  NEBRASKA  REPORTS. [Vol.  94 

Commonwealth  Power  Co.  v.  State  Board  of  Irrisatloii. 


1 


An  applicant  who  obtains  a  permit  under  the  statute 
aequirevs  thereby  a  contingent  "appropriation"  to  the  ex- 
tent of  his  grant  which  gives  him. the  prior  right  to  the 
use  of  this  water  against  all  subsequent  claimants.  It 
is  in  effect  pledged  to  him  for  the  period  of  time  fixed  by 
the  board  within  which  he  may  complete  and  perfect  the 
appropriation,  and  is  an  "appropriation''  to  that  extent 
but  no  more. 

Tlie  state  board  pleads  that  the  allowance  of  appellant's 
application  would  be  "detrimental  to  the  public  welfare," 
which  is  one  of  tlie  grounds  upon  which  it  may,  under  the 
statute,  r(»fiise  a  pin-init.  It  no  doubt  considered  the  fact 
that  in  all  probability  the  allowance  of  two  or  more  con- 
flicting permits  to  the  use  of  all  available  water  at  or  near 
the  same  point  of  diversion  would,  result  in  defeating  all 
projects.  ra])ital  is  timid  and  would  be  very  apt  to  be 
loth  to  entt^r  into  the  development  of  the  water-powers  of 
the  state  if  it  were  subject  to  the  conflicts,  litigation  and 
interf(*renoe  witli  its  work  that  would  probably  result  if 
such  a  construction  Avas  given  to  the  statute.  The  object 
of  the  law  is  to  encourage  and  not  to  hinder  the  develop- 
ment of  the  state  by  the  use  of  its  watei*s  for  the  purposes 
of  agriculture  or  the  generation  of  power,  and  the  board 
was  entitled  to  consider  whether  the  allowance  of  conflict- 
ing claims  to  the  same  water  at  practically  the  same  place 
would  tend  to  accomplish  or  defeat  the  legislative  pur- 
pose. Young  d  Norton  v.  Hinderlider,  15  N.  M.  666,  110 
Pac.  1045. 

We  think  the  board  was  justified  in  refusing  to  grant 
api>ellant\s  applicatiim,  and  the  district  court  was  right 
in  affirming  its  order. 

While  it  seems  unjust  that  the  state  should  retain  the 
^2,150  jiaid  by  the  applicant,  under  the  provisions  of  sec- 
tion 8a,  art.  II,  eh.  93(/,  Comp.  St.  1911,  it  was  the  im- 
perative duty  of  the  secretary  of  the  board  to  pay  the 
mon(\v  to  the  state  treasurer  at  the  end  of  the  month.  No 
rights  can  be  ])re(licated  as  against  the  board  by  reason 
of  the  secretary  complying  with  this  direction. 


J 
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Fur  the«e  reasons,  the  judgiuent  of  the  district  court  is 

Affirmed. 


Barnes,  J.,  not  sitting. 


Katherine  (iielen,  appellee,  v.  City  of  Florence, 
appellant. 

Filed  Novembeb  12, 1913.     No.  17,354. 

Kimlclpal  Corporations:  Injury  to  Pedestrian:  Questions  for  Juby. 
In  an  action  against  a  city  for  damages  for  personal  injuries 
resulting  from  plaintiff's  having  stumbled  af  night  over  a  pile  of 
brlcKs  which  had  been  allowed  to  remain  for  two  weeks  on  a  side- 
walk continually  used  by  the  public,  whether  the  obstruction 
existed  for  a  length  of  time  sufficient  to  charge  the  city  with 
notice,  whether  the  city  was  negligent  In  failing  to  restore  the 
sidewalk  to  a  reasonably  safe  condition  for  travel  before  plaintiff 
was  Injured,  and  whether  plaintiff,  who  knew  two  or  three  weeks 
before  the  accident  that  single  bricks  were  scattered  along  the 
sidewalk,  but  had  no  later  knowledge  of  conditions,  was  guilty 
of  coniributory  negligence,  held  to  be  questions  for  the  jury. 

ArPEAL  from  the  district  court  for  Douglas  county: 
U'lMjAM  A.  Redick,  Judge.    Affirmed, 

<\  11\  IfnJIer  and  C.  K,  Herring,  for  appellant. 

\y\  TF.  HlahaiKjhy  contra. 

Rope,  J. 

While  walking  on  a  sidewalk  in  Florence,  plaintiff 
KtiinihltMl  on  a  pile  of  eight  or  ten  bricks  and  was  severely 
injured.  This  is  an  action  against  the  city  to  recover  re- 
sult in  jo:  diimages  in  the  sum  of  |3,000.  From  judgment  on 
ji  verdict  in  favor  of  plaintiflf  for  $2,900,  defendant  lias  ap- 
pealed. 

The  principal  ground  urged  for  a  reversal  is  i^iat  tlie 
verdict  is  contrary  to  the  evidence.  Tu  dismissing  this 
iiKsignniiMit,  defendant  asserts  that  there  is  no  disputed 
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question  of  fact ;  that  the  obstruction  of  the  sidewalk  was 
a  necessary  one  preparatory  to  paving;  that  plaintiff 
abandoned  a  safe  and  direct  route  to  her  destination  on 
the  evening  of  the  accident,  and  that,  with  full  know^ledge 
of  the  existing  conditions  at  the  place  of  the  injury,  she 
deliberately  seh^cted  the  route  leading  thereto  and  assumed 
the  incidental  risks,  being  guilty  of .  contributory  negli- 
gence. 

The  accident  occurred  on  Main  street  after  dark,  Marcb 
31,  1910.  For  several  months  preceding  that  date  all  of 
the  sidewalk  along  the  block  where  plaintiff  was  injured, 
except  a  space  abcmt  18  inches  wide,  had  been  covered  T^ith 
a  solid  row  of  bricks  four  or  Ave  feet  high.  They  had  been 
piled  tliere  by  a  city  contractor  preparatory  to  paving 
Main  street,  which  was  temporarily  closed  between  the 
curbs.  During  the  wint^^r,  single  bricks  were  scattered 
along  the  unoccupied  portion  of  the  sidewalk,  though  it 
liad  been  left  open  and  was  continually  used  by  pedes- 
trians. In  tlie  daytime,  two  or  three  weeks  before  phiin- 
tiff  was  injured,  slie  had  used  the  same  sidewalk  and  had 
observed  the  conditions  described.  In  addition,  there  is 
proof  of  tlie  following  facts:  While  walking  carefully  on 
the  sidewalk  at  night  plaintiff  stumbled  on  a  pile  of  eight 
or  ten  bricks.  The  pile  was  a  new  obstruction  of  which 
she  had  no  knowledge.  She  could  not  see  it  at  night,  be- 
cause it  Avas  in  tlie  shadow  of  the  row  of  bricks  which 
partially  covered  tlie  sidewalk.  It  was  not  there  when 
she  last  passed  ihi\t  place.  It  had  been  allowed  to  remain 
on  the  sidewalk  about  two  weeks.  In  view  of  such  evi- 
dence, did  the  obstruction  remain  on  the  sidewalk  a  length 
of  time  sufiicient  to  charge  the  city  with  notice?  Was 
the  city  n(^gligent  in  failing  to  restore  the  sidewalk  to  a 
reasonably  safe  condition  for  travel  l)efore  plaintiff  was 
injured?  That  these  questions  were  for  the  jury  is  shown 
by  many  adjndicnted  cases,  {^mid  r.  Maifor,  17  Jones  &  S. 
(N.  y.)  120;  Knn-  r.  City  of  Troif^  1  N.  Y.  Supp.  596; 
Foels  V.  Town  of  Tonawaudu,  75  Ilun  (N.  Y.)  363;  Briel 
V,  City  of  BuffuJo,  90  Hun  (N.  Y.)  93;  CUy  of  Palestine 


"■^'■^ 
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v.  Hassell  15  Tex.  Civ.  App.  519,  40  S.  W.  147;  Citif  of 
Fort  Wayne  v.  Duryee,  9  Ind.  App.  620;  Norton  v.  Kramer. 
180  Mo.  536;  Wedderhunv  v.  City  of  Detroit,  144  Mich. 
684;  City  of  Aurora  v.  Cox,  43  Neb.  727. 

If  the  row  of  bricks  on  the  sidewalk  was  a  necessary 
obstruction,  the  pile  of  eight  or  ten  on  the  unoccupied 
portion  was  not.  The  evidence  was  sufficient  to  justify  a 
finding  that  the  city  was  chargeable  with  notice,  and  that 
it  was  negligent  in  failing  to  remove  the  unnecessary  ob- 
struction before  plaintiff  was  injured.  It  should  not  be 
decided  as  a  matter  of  law,  therefore,  that  she  was  guilty 
of  contributory  negligence  because  she  did  not  act  on  the 
assumption  that  the  city  would  allow  the  dangerous  con- 
ditions to  continue  an  unreasonable  length  of  time,  and 
select  a  different  route.  She  testified,  in  effect,  that  she 
was  careful,  because  she  had  known  that  single  bricks  had 
been  scattered  along  the  sidewalk,  but  that  the  obstruc- 
tion of  a  pile  of  eight  or  ten  bricks  was  a  new  danger  of 
which  she  had  no  knowledge.  It  foUow^s  that  the  trial 
court  did  not  err  in  allowing  the  jury  to  determine  the 
questions  as  to  negligence  and  as  to  contributory  negli- 
gence. In  this  view  of  the  case  the  instructions  are  not 
open  to  criticism,  though  some  of  them  are  challenged  as 
erroneous. 

Affirmed. 

Barnes,  Fawcett  and  Hameb,  JJ.,  not  sitting. 


Charles  Dengler,  appellant,  v.  Frank  Fowler  bt  al., 

appeli.ees. 

FnJtD  NovKMBEB  12, 1913.    No.  17.373. 

1.  Vendor  and  Purchaser:  Contract:  Evidence.  By  exchange  of 
letters  in  due  course  of  mail,  the  writers  may  enter  Into  a  valid 
contract  for  the  sale  of  land. 

t.  Landlord  and  Tenant:    Lbasss:    Qptior  to  Pubchass.    In  a  written 
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land  lease,  an  option  granting  to  lessee,  upon  expiration  of  the 
stipulated  term,  the  right  to  purchase  the  land  upon  definite 
terms,  is  an  enforceable  contract. 

3. :  :  :  Consideration.    A  flve-year  land  lease  may 

be  modified  after  its  execution,- so  as  to  grant  to  lessee  an  enforce- 
able option,  upon  expiration  of  the  lease,  to  purchase  the  land 
on  definite  terms,  and  for  that  purpose  the  rentals  stipulated  in 
the  original  lease  and  the  subsequent  promise  to  pay  the  purchase 
price  are  valid  considerations. 

4. :   Possession  as  Notice.    The  possession  of  a  tenant  is  not 

only  notice  to  the  world  of  his  rights  as  lessee,  but  is  notice  of  all 
other  interests  of  which  inquiry  would  elicit  knowledge. 

5.  Yendor  and  Purchaser:  Rights  of  Lessee.  A  purchaser  of  land, 
in  possession  of  a  tenant  who  was  not  asked  about  his  interests  in 
the  demised  premises,  Is  bound  by  all  of  the  equities  enforceable 
by  the  lessee  against  the  vendor. 

6. :  ,  The  notice  imparted  by  a  recorded  lease  for  a  flve- 
year  term  does  not  put  an  end  to  inquiry  as  to  the  rights  of  a 
tenant  who,  for  a  long  period  of  years,  has  been  in  possession  of 
the  demised  premises,  where  he  is  conducting  a  store  in  buildlngB 
erected  at  his  own  expense. 

7. : .    Purchasers  of  land,  with  notice  that  a  lessee  In 

possession  has  an  option  to  buy  the  demised  premises  at  the 
expiration  of  his  lease,  may  be  required  to  perform  lessor's  agree- 
ment to  convey  the  lot  to  lessee. 

Appeal  from  the  district  court  for  Dodge  county :  Con- 
rad HoLLENBECK,  JuDGE.    Reversed  with  directions. 

Burr,  Greene  d  Greene y  F.  Dolezal  and  George  L. 
LoomiSy  for  appellant. 

Oourtright  d  Sidner,  contra. 

Rose,  J. 

This  is  a  suit  for  specific  performance  of  a  contract 
obligating  Martha  E.  Green,  a  resident  of  Utica,  New 
York,  to  sell  and  convey  to  plaintiff  a  lot  in  Fremont,  Ne- 
braska. As  her  tenant  he  was  in  possession  of  the  lot  for 
many  years,  where  he  conducted  a  retail  furniture  busi- 
ness in  a  building  erected  at  his  own  expense.    The  last 
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lease  executed  by  them  is  in  writing,  is  dated  Mi\y  14, 
lfl05,  and  is  duly  recorded.  It  covered  tlie  period  from 
June  1,  1905,  to  June  1,  1910,  required  plaintiff  to  pay  to 
lessor  quarterly  an  annual  rental  of  $150,  and  prescribed 
conditions  under  which  he  w^as  permitted  to  remove  his 
improvements.  He  is  still  in  possession.  He  pleads  in 
his  petition  that,  by  exchange  of  letters  soon  after  the  ex- 
ecution of  this  lease,  he  and  lessor  agreed  that,  upon  ex- 
piration of  the  five-year  term,  she  should  sell  and  convey 
the  demised  property  to  him  for  $3,000,  one-third  of  the 
purchase  price  to  be  paid  in  cash,  and  the  balance  to  be 
secured  by  a  mortgage  on  the  premises,  to  be  payable  in 
10  years,  and  to  draw  interest  at  the  rate  of  6  per  cent, 
per  annum.  Plaintiff  further  pleads  that,  with  knowledge 
of  his  rights,  Frank  Fowler,  defendant,  procured,  from 
Martha  E.  Green,  lessor,  April  12,  1910,  in  the  name  of 
his  wife,  Jessie  Fowler,  defendant,  a  deed  to  the  leased 
lot,  and  that  grantee  holds  the  title  subject  to  plaintiff's 
right  of  purchase.  Defendants  denied  the  existence  of  the 
agreement  on  which  plaintiff  relicjs,  alleged  they  bought 
the  lot  in  good  faith  from  lessor  for  $3,600,  asked  to  have 
grantee's  title  quieted,  and  demanded  damages  on  account 
of  the  failure  of  plaintiff  to  surrender  possession  June  1, 
1910.  The  findings  of  the  trial  court  w^ere  in  favor  of  de- 
fendants on  all  of  the  issues  raised  by  the  answer,  and 
from  a  judgment  in  their  favor  plaintiff  has  appealed. 

Did  lessor  and  plaintiff  make  the  agreement  pleaded  in 
the  petition?  Was  there  a  valid  consideration?  Did  de- . 
fendants  purchase  the  lot  with  notice  of  plaintiff's  rights? 
These  questions  are  to  be  determined  from  the  evidence. 
Plaintiff  insists  that  he  proved  his  contract  by  the  ex- 
change of  letters  in  due  course  of  mail.  A  binding  agree- 
ment may  be  thus  established.  Belwig  v.  Aulabaugh,  83 
Neb.  542.  Some  of  the  correspondence  is  missing,  but 
plaintiff  testified  orally  to  the  contents  of  letters  not  pro- 
duced. Tn  the  testimony  the  right  asserted  by  plaintiff  is 
frequently  called  an  "option,"  and  defendants  suggest  that 
the  use  of  such  a  term  is  an  intimation  that  no  enforceable 
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ccmtract  was  made.    The  suggestion,  however,  is  not  im- 
portant,    lu  equity  the  term  employed  by  a  party  to  de- 
scribe a  transaction  is  not  controlling.    The  inquiry  should 
be  directed  to  what  the  parties  agreed  to  do.     Plaintiff 
testified,  without  contradiction,  that  his  transactions  with 
lessor  were  limited  to  the  lot  in  controversy.    That  their 
correSpondeu(*e  related  thereto  will  be  taken  for  granted, 
since  there  is  nothing  to  the  contrary  in  the  record.   Plain- 
tiflF  had  been  transacting  business  in  the  name  of  his  wife, 
M.  L.  Dengler,  and  from  all  of  the  evidence  it  is  dear  that 
letters  addressed  to  her  in  answer  to  his  own  should  be 
considered  a  part  of  his  correspondence.     For  25  years 
lessor  owned  the  lot,  while  plaintiff  occupied  it  with  his 
buildings  and  retail  furniture  store.    When  her  Fremont 
agent  i)resented  to  him  for  his  signature  a  lease  covering 
the  period  from  June  1,  1905,  to  June  1,  1910,  it  contained 
a  provision  requiring  him  to  vacate  the  premises  upon  6 
months'  notice,  in  case  of  a  sale.    The  evidence  is  conclu- 
sive that  he  refused  to  make  the  lease  on  such  terms,  and 
that  he  signed  it  after  this  provision  was  erased.    On  the 
witness-stand  he  said  that  in  May,  1905,  after  execution 
of  the  lease,  he  sent  a  letter  to  lessor  at  her  proper  address 
in  rtica,  New  York,  containing,  in  substance,  these  words: 
"Have  seen  in  lease  that  you  want  to  sell  the  lot.     Will 
you  please  give  me  best  terms  and  price  on  the  same?^'    In 
reply  he  received  a  letter  directed  to  M.  L.  Dengler.     It 
was  dated  ^lay  24,  1905,  and  in  part  reads  thus :   "In  re- 
ply to  your  letter  would  say  that  the  best  that  I  can  do  on 
a  sale  is  $3,000,  you  to  pay  |1,000  down,  and  the  other 
^2,000  to  be  covered  by  a  mortgage.     I  will  pay  for  the 
selling  of  the  property.     Have  written  Courtright  &  Sid- 
ner  this  day."     The  original  letter  is  in  evidence.     The 
partners  mentioned  were  lessor's  agents  for  the  purposes 
of  lease  and  sale.    She  gave  her  deposition.    It  shows  that 
she  directed  tlie  writing  of  the  letter  described.    Plaintiff 
says  he  made  tlie  following  reply  thereto,  but  did  not  keep 
a  copy  of  it:  "T  have  not  got  any  money  just  now  to  buy 
lot,  but  will  buy  same  after  expiration  of  my  lease.  Please 
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give  me  best  price  and  terms  on  same."    He  testified  this 
was  answered  June  13,  1905,  as  follows,  in  a  lost  letter 
signed  by  lessor  and  received  by  him:    "I  will  sell  you 
lot  for  13,000,  |1,000  paid  down,  and  |2,000  payable  in 
ten  years  at  6  per  cent,  interest,  and  I  will  pay  commis- 
sion for  selling  it."     He  further  stated  that  in  a  letter 
properly  addressed  to  her  and  posted,  he  afterward  wrote  : 
"I  hereby  accept  your  offer  for  lot."    Two  witnesses  tes- 
tified they  had  seen  lessor's  letter  containing  the  option 
which  permitted  plaintiff  to  buy  the  lot  at  the  expiration 
of  his  lease  for  |3,000,  one-third  to  be  paid  in  cash,  and 
the  balance  to  be  secured  by  mortgage.     One  of  the  wit- 
nesses gave  the  rate  of  interest  on  the  deferred  payment  at 
6  per  cent,  and  the  other  at  5  per  cent.    To  others  plaintiff 
asserted  the  existence  of  this  option  before  the  time  to 
exercise  it  had  expired.     While  lessor  contradicted  testi- 
mony that  the  option  had  been  given  and  accepted,  the 
more  convincing  proofs  indicate  that  plaintiff  told  the 
truth.     His  failure  to  produce  the  letter  dated  June  13, 
1905,  does  not  discredit  his  testimony,  when  his  peculiari- 
ties and  the  conditions  surrounding  the  negotiations  are 
considered.     It  is  undisputed  that  nearly  five  years  be- 
fore his  lease  expired  he  began  negotiations  for  a  longer 
occupancy,  when  he  learned  the  lot  was  for  sale.     His 
lessor  made  him  an  offer.     Why  should  he  abandon  his 
purpose  before  its  consummation?    He  evidently  thought 
a  change  in  location  would  ruin  his  business.    The  terms 
of  the  option  were  more  profitable  to  lessor  than  the  terms 
of  the  lease.     His  negotiations  were  consistent  with  his 
business  interests  and  purposes.     The  lot  increased  in 
value.     Defendants  offered  |3,600  for  it.     There  was  a 
temptation  for  lessor  to  avoid  a  sale  to  plaintiff.    When 
the  whole  case  is  considered,  her  testimony  is  less  con- 
yincing  than  that  adduced  on  behalf  of  plaintiff.     The 
finding  is  that  the  agreement  of  lessor  to  sell  the  lot  to 
plaintiff  was  proved  as  pleaded.    It  is  definite  in  its  terms. 
Plaintiff  tenders  full  performance  on  his  part.     Should 
tiie  contract  be  enforced?    It  is  argued  that  the  offer  or 
43 
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option  18  not  enforceable,  and  that  there  was  no  considera- 
tion. The  contract  proved  by  the  correspondence,  when 
considered  with  all  of  the  circumstances  disclosed  by  the 
evidence,  amounts  to  a  modification  of  the  lease,  so  as  to 
permit  lessee  to  buy  the  lot  upon  expiration  of  the  stipu- 
lated term.  Considered  as  an  option,  the  agreement  is 
enforceable.  The  quarterlj^  rental  and  the  promise  to  pay 
the  purchase  price  are  valid  considerations  for  the  modi- 
fication. Knerr  i\  Bradley,  105  Pa,  St.  190;  Bowman  r. 
Wright,  65  Neb.  661.  Considered  as  an  independent  con- 
tract, the  result  is  the  same. 

Defendants  were  not  innocent  purchasers.  They  knew 
before  they  accepted  lessor's  deed  that  plaintiff  had  been 
in  possession  of  the  lot  for  many  years,  and  that  in  build- 
ings which  he  had  erected  he  was  conducting  a  store  on 
the  premises.  With  such  notice,  they  were  bound  to  in- 
quire about  his  rights.  McParland  v.  Peters,  87  Neb. 
829.  His  possession  was  notice  to  the  world  of  his  inter- 
ests in  the  lot.  Draper  v.  Taylor ,  58  Neb.  787;  Best  t\ 
Zutaveni,  53  Neb.  604;  Reharman  t\  Scharfnatu  38  Neb. 
39;  Vhl  V.  May,  5  Neb.  157.  Defendants  argue  that  the 
possession  of  plaintiff  does  not  charge  them  with  notice 
of  his  option,  because  it  is  not  embodied  in  his  recorded 
lease,  and  is  not  to  be  found  in  any  other  public  record. 
This  argument  st^ems  to  have  support  in  an  isolated  case 
Hamilton  v.  Ingram,  13  Tex.  Civ.  App.  604.  The  decisons 
generally,  however,  announce  a  contrary  doctrine.  The 
possession  of  a  tenant  is  not  only  notice  to  the  world  of 
his  rights  as  lessee,  but  is  notice  of  all  other  interests  of 
which  inquiry  would  elicit  knowledge.  A  purchaser  of 
land,  in  possession  of  a  lessee  who  was  not  asked  about  his 
interests  in  the  demised  premises,  is  bound  by  all  of  the 
equities  enforceable  by  the  lessee  against  the  vendor.  The 
notice  imparted  by  a  recorded  lease  for  a  five-year  term 
does  not  put  an  end  to  inquiry  as  to  the  rights  of  a  tenant 
who,  for  a  long  period  of  years,  has  been  in  possession  of 
the  demised  premises,  where  he  is  conducting  a  store  in 
buildings  erected  at  his  own  expense.    Cases  announcing 
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tlii*se  principles  of  law  and  the  reasons  on  wiiicli  they  are 
huKi*cl  are  collected  in  an  editorial  note  to  Oarbutt  &  Dorio- 
nut  r.  Mayo,  13  L.  R.  A.  n.  s.  58,  98  (128  Ga.  269).  The 
<lortrine  of  the  cases  generally  on  this  siil)ject  is  in  har- 
11111113-  ^vith  former  rulings  of  this  court.  Smith  v,  O^ibson^ 
25  Nel).  511;  FrmUander  v.  Ryder,  30  Neb.  783;  Kahre  v. 
Handle,  38  Neb.  315.  Having  accepted  title  with  notice 
of  tlM^  rights  of  plaintiff,  defendants  should  be  required 
to  perform  lessor's  agn^ement  to  convey  the  lot  to  him. 

Tiie  judgment  of  the  district  court  is  therefore  reversed, 
witfi  <lirections  to  enter  a  decree  in  favor  of  plaintiff  for 
siK*c!fic  performance  at  the  costs  of  defendants  in  both 
courts. 

Reversed. 


JrARGARET  LAMB,  APPELLEE,  V.  JOHN   E.   LAMB  BT  AL., 
APPELLANTS. 

Piled  November  12, 1913.     No.  17,045. 

1.  Appeal:  Trial  de  Novo.  This  being  an  action  in  equity,  we  are  upon 
ajipeal  required  to  try  the  issues  de  novo,  without  reference  to  the 
decision  of  the  lower  court.  Upon  the  evidence  in  the  record, 
which  is  outlined  in  the  opinion,  it  is  found  that  the  decree  is  not 
supported  by  the  evidence. 

%  :   Reversal:    Directing  Decree.    When,  in  an  action  in  equity, 

it  is  apparent  upon  appeal  to  this  court  that  no  further  evidence 
can  be  furnished,  this  court  will,  upon  reversal,  direct  such 
decree  as  the  pleadings  and  evidence  require. 

APPEAL    from    the    district    court    for    Nance    county : 
PiEOUnE  FT.  Th()M.\s,  Ji'DGE.     Reversed  unth  direetions. 

Jnhn  J.  SulUran,  for  appellants. 

W.  F.  Critehfieldj  contra. 

SKDnWICK,  J. 

The  plaintiff,  Margaret  Lamb,  began  this  action  in  the 
district  court  for  Nance  county  to  set  aside  and  cancel  a 


628  NEBRASKA  REPORTS.  [VOL.  94 


Lamb  v.  Lamb. 


dee<l  for  a  quarter  Heotion  of  land  in  that  county  which 
Rhe  had  executed  to  defendant  John  E.  Lamb.  The  court 
found  the  issues  in  favor  of  the  plaintiff  and  entered  a  de- 
cn^e  ac('c)rdingly,  and  the  defendants  have  appealed. 

The  plaintiff  was  the  widow  of  Bartholomew  Lamb,  and 
owned  several  quarter  sections  of  land  and  other  real 
estate  in  her  own  right,  and  also  certain  pieces  of  land 
which  had  been  devised  to  her  by  her  husband.    She  had 
three  sons  and  three  daugliters,  and  concluded  to  make  a 
division  of  the  lands  among  her  sons  and  daughters  and 
two  grandchildren.     For  that  purpose  she  employed  and 
<-onsulted  with  the  defendant  Shields  to  assist  her  in  mak- 
ing tlie  division,  and  this  was  done  without  the  assistance 
and  apparently  without  the  knowledge  of  her  children  and 
granddiildren  to  whom  she  had  decided  to  convey   the 
jn'operty.     Her  purpose  was  to  make  an  equal  division 
among  her  children  as  far  as  practicable,  and  she  appears 
to  have  given  the  matter  careful  consideration,  and  ex- 
(H-uted  eiglit  several  deeds,  one  to  each  of  her  six  children 
and  one  to  each  of  the  two  grandchildren.     She  also  pro- 
cured a  lease  of  each  of  the  tracts  of  land  to  be  prepared 
to  be  executed  by  each  of  the  grantees,  respectively,  leas- 
ing the  land  to  her  during  her  natural  life.    These  deeds 
and  drafts  of  leases  she  placed  in  the  hands  of  the  defend- 
ant Shields,  the  deeds  to  be  delivered  to  the  grantees,  re- 
spectively, and  with  instruction  to  procure  the  execution 
of  the  leas(»s.     Afterwards  this  defendant  John  E.  Lamb 
executed  the  lease  and  delivered  it  to  Mr.  Shields  for  the 
plaintiff,  and  claimed  that  Mr.  Shields  had  delivered  the 
d(»ed  to  him.    It  is  alleged  in  the  petition  that  the  plaintiff 
had  made  a  mistake  in  the  description  of  the  land  in  the 
dec^d  to  the  defendant. 

The  case,  as  it  is  presented  here,  involves  the  determina- 
tion of  two  questions  of  fact:  Was  the  deed  for  the  land  in 
qm^stion  delivered  to  the  defendant  John  E.  Lamb  by  an- 
tliority  of  the  plaintiff?  And,  if  so,  was  there  such  a  mis- 
take of  fact  on  the  part  of  the  plaintiff  in  the  execution 
of  tlie  deed  as  to  require  a  cancelation  of  the  deed  on  that 
accimnt? 
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The  evidence  upon  the  questions  so  presented  must  be 
considered  in  the  light  of  the  conditions  and  circumstances 
surrounding  the  whole  transaction.  The  plaintiff  was 
about  75  years  of  age,  and  was  in  feeble  health,  and  ap- 
pears to  have  had  an  equal  regard  for  all  of  her  children, 
and  an  earnest  desire  to  make  an  equal  division  of  the 
property  among  them.  She  desired,  as  she  says,  to  avoid 
any  trouble  and  dissension,  and  to  that  end  she  determined 
to  make  the  division  herself,  with  the  help  of  Mr.  Shields, 
in  whom  she  had  confidence,  and  who  appears  to  have 
acted  in  an  honorable  and  disinterested  manner  in  the 
whole  transaction.  Her  son,  Bartholomew  Lainb,  was 
dissatisfied,  and  when  his  deed  was  presented  to  him,  and 
he  ascertained  that  the  quarter  section  of  land  which  is 
involved  in  this  litigation  had  been  deeded  to  the  defend- 
ant John  E.  Lamb,  he  complained  to  his  mother,  and 
she  then  requested  Mr.  Shields  to  change  the  deed  so  that 
Bartholomew  should  get  this  land.  In  the  division  two 
deeds  had-  been  executed  in  favor  of  Bartliolomew,  one 
conveying  a  quarter  section  of  land  and  the  other  another 
tract.  He  accepted  the  deed  of  the  smaller  tract,  and  took 
possession  of  the  land  and  made  some  improvements 
thereon,  but  refused  to  accept  the  deed  and  execute  the 
lease  of  the  quarter  section.  After  the  trouble  arose  in 
regard  to  the  deed  of  the  land  in  dispute,  Mr.  Shields, 
under  instructions  from  the  plaintiff,  and  apparently  with 
consent  of  all  the  parties,  delivered  other  deeds  to  the 
respective  parties  for  whom  they  were  intended,  which 
were  placed  on  record,  and  the  life  leases,  duly  executed, 
were  delivered  accordingly.  Mr.  Shields  testifies  that  he 
delivered  the  deed  of  the  quarter  section  in  this  litigation 
to  the  defendant  John  E.  Lamb,  who  then  gave  him  Ifl  as 
recording  fee,  and  requested  him  to  place  the  deed  upon 
record,  and  also  executed  the  lease  and  delivered  it  to 
Mr.  Shields  for  the  plaintiff,  and  that  this  was  in  accord- 
ance with  his  instructions  from  the  plaintiff.  The  defend- 
ant John  E.  Lamb  testifies  to  the  delivery  of  the  deed  to 
him  and  execution  of  the  lease  by  him,  as  stated  by  Mr. 
eiuelds. 
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The  plaintiff  testifies  that  she  did  not  authorize  Mr- 
Shields  to  deliver  any  of  the  deeds  until  all  of  the  leases 
were  executed  and  delivered  to  him.  The  plaintiff's  tes- 
timony is  not  very  satisfactory  upon  any  of  the  matters 
to  which  it  relates.  She  was  evidently  verj'  much  dis- 
turbed over  the  dissension  w^hich  had  arisen  between  her 
two  sons,  and  was  vacillating  and  uncertain  in  the  posi- 
tion which  she  took  in  her  testimony  at  different  times, 
as  well  as  in  her  interview  with  different  parties  interested. 
She  consulted  lier  attorney,  and  instituted  these  proceed- 
ings, apparently  upon  her  own  responsibility  at  the  time, 
but  she  afterwards  declared  when  under  oath,  as  well  as 
when  she  was  not  under  oath,  that  she  did  not  want  this 
litigation  to  continue  and  that  she  wanted  the  action  dis- 
missed. Slie  testified :  "I  was  satisfied  with  it,  but  since 
it  made  the  trouble  I  discovered  there  was  a  mistake." 
After  the  action  was  pending  in  this  court  she  signed  a 
formal  motion  to  "reverse  the  judgment  and  dismiss  the 
action,"  w'hich  was  filed  in  the  case  in  this  court.  An  ap- 
plication was  then  filed  in  the  probate  court  for  Nance 
county  to  place  her  under  guardianship,  and  that  court 
appointed  JMr.  Shields  as  guardian  of  her  person  and 
property.  Mr,  Shields,  as  her  guardian,  then  resisted  her 
motion  to  reverse  the  decree  of  the  trial  court  and  dismiss 
the  action  in  this  court,  and  asked  that  this  case  be  de- 
termined upon  the  evidence  taken  on  the  trial  below.  He 
filed  a  transcript  of  the  record  of  his  appointment  as  guard- 
ian, and  affidavits  were  filed  by  both  parties  supporting 
and  resisting  the  motion.  It  was  agreed  by  the  parties 
that  the  motion  should  be  determined  upon  the  final  sub- 
mission of  the  case.  It  is  not  necessary  to  determine  the 
merits  of  that  motion,  because  of  the  conclusion  that  we 
have  reached  upon  the  evidence  in  the  record.  The  notary 
who  t(K)k  the  ac^knowledgment  of  the  deed  testified  that  his 
understanding  was  that  none  of  the  deeds  were  to  be  de- 
livered until  all  of  the  leases  had  been  executed.  He  does 
not  explain  how  he  arrived  at  that  understanding,  and 
does  not  testify  to  any  of  the  instructiiuis  that  the  plaintifl 
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gave  Mr.  Shields  in  regard  to  the  delivery  of  the  deeds  by 
Mr.  Shields.  We  think  that  the  evidence  shows,  substan- 
tially without  contradiction,  that  Mr.  Shields  was  au- 
thorized to  deliver  the  deed  to  the  defendant  upon  his 
execution  of  the  lease,  and  that  he  delivered  the  deed,  as 
testified  to  by  him. 

The  plaintiif  testifies  that,  when  Bartholomew  called  her 
attention  to  tlic  matter,  she  discovered  that  she  had  made 
a  mistake  in  the  division.    The  evidence  shows  that,  while 
she  was  making  a  division  of  the  property  and  instructing 
Mr.  Shields  as  to  the  preparation  and  execution  of  the 
deeds,  they  had  an  atlas  or  chart  of  the  lands  which  she 
owned,  and  upon  that  she  pointed  out  the  lands  which  she 
wanted  to  deed  to  each  of  the  parties.    This  particular 
quarter  section  in  litigation  lay  just  south  and  adjoining 
what  was  called  the  "home  place."    This  was  shown  upon 
the  atlas,  and  she  at  first  designated  this  quarter  section 
as  one  to  be  deeded  to  her  son  Bartholomew.    Afterwards, 
upon  consideration  of  the  value  of  the  lands  to  be  conveyed 
to  the  respective  parties,  she  discovered  that,  if  this  quar- 
ter was  conveved  to  Bartholomew,  it  would,  under  the 
division  as  she"  then  proposed,  give  to  Bartholomew  much 
more  in  value  than  to  any  of  the  others,  and  her  desire  was 
to  make  an  equal  division.    She  therefore  partially  re- 
arranged the  matter,  and  instructed  Mr.  Shields  to  draw 
the  deed  of  this  particular  quarter  section  to  the  defend- 
ant    It  is  clear  that  she  made  no  mistake  as  to  the  i>ar- 
ticular  piece  of  land  that  she  deeded  to  the  defendant,  but 
the  mistake  that  she  accused  herself  of  making  was  in  not 
makin*^  the  division  so  that  it  would  be  satisfactorj^  to  all 
of  the" beneficiaries  of  her  bounty.     She  says  that  Bar- 
tholomew wanted  this  particular  quarter  section  of  land, 
and  it  appears  tliat  when  she  was  with  him  and  under  his 
influence  or  under  the  inflxience  of  those  who  were  assist- 
ing him.  she  was  convinced  that  she  had  made  a  mistake 
in  not  arranging  it  so  that  Bartholomew  would  be  ^afsfied. 
This  controversy  is  plainly  between  the  two  sons,  Bar- 
tholomew and  John,  and  it  illustrates  the  wisdom  of  the 
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plnintitr  in  innking  the  divigion  upon  her  own  reccponsibiltT, 
nnd  in  avoiding  the  controversy  that  she  feared  wonid 
ariw  if  h\w  attempted  to  satisfy  all  of  the  parties  liefon* 
the  diviMiim  was  made.  It  appears  that  the  diiision  as 
made  gives  to  each  of  the  parties  substantially  the  same 
value.  narth()h)mew's  contention  is  inconsistent  He  ap- 
|K»aPs  to  attempt  to  keep  a  part,  at  least,  of  the  land  con- 
veyed to  him,  and  at  the  same  time  inspire  his  mother  to 
cnnrel  the  deed  to  his  brother  John  so  that  that  quarter 
may  be  conveyed  to  him  also.  The  petition  involves  only 
the  (m(»  (juarter,  and  there  is  no  attempt  made  to  place  the 
plaint itr  in  a  iKisition  to  make  redivision  of  the  land. 

The  <bM*rH*  is  not  supported  by  the  evidence,  and  is  re- 
v(»r«('d  and  th(»  cause  remanded,  with  instructions  to  enter 
a  de<n»(»  for  the  defendant,  requiring  a  delivery  of  the 
deed  in  controvc^rsy  to  him. 

RSVSBSED. 

TUuNKs,  LiHTox  and  KosE,  JJ.,  not  sitting. 


KlMnATil^-MATHEWS  COMPANY,  APPBLLEB,  V.  ADAH  TUCKER, 

APPELLANT. 

FiTKD  November  12,  1913.    No.  17,434. 

Sales:  Action  for  Ooodh  Sold:  EMdencb.  This  action  was  to  recover 
the  prlco  of  a  bill  of  goods  shipped  by  plaintiff  to  defendant  pur> 
siinnt  to  a  written  order.  Defendant  claimed  that  the  goods  were 
damaged,  and  immediately  returned  them  to  plaintiff,  and  tele- 
praphed  plaintiff  to  "out  the  order  in  two,"  and  to  All  the  order 
BO  ohauRcd  with  a  different  description  of  goods.  The  plaintiff 
received  the  rp turned  goods,  and  held  them  until  after  the  com- 
mencement of  this  action;  also  accepted  the  changed  order,  and 
prepared  and  shipped  to  defendant  the  goods  accordingly.  These 
goods  were  received  and  paid  for  by  defendant.  Held,  That  the 
original  order  was  canceled  by  these  transactions,  and  that 
defendant  rannot  be  require^  to  receive  and  pay  for  the  good? 
orlglnfilly  ordered, 
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Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Reversed  and  dismissed. 

Fields  Ricketts  d  Ricketis,  for  appellant. 

Burketf,  Wilson  d  Brown,  contra. 

Sedgwick,  J. 

The  plaintiff  recovered  a  judgment  for  $86.25  in  the  dis- 
trict court  for  Lancaster  county,  and  defendant  has  ap- 
pealed. 

Notwitlistanding  the  smallness  of  the  claim,  we  have 
had  the  assistance  of  two  firms  of  eminent  attorneys,  and 
they  have  presented  t^Kihnical  questions  in  the  law  of 
\'endor  and  purchaser  of  personal  proi)erty.  Several  wit- 
nesses testified  upon  the  trial,  but  the  determination  of 
the  fine  points  presented  appears  to  depend  upon  the  con- 
wtmctioB  and  effect  of  the  written  contract  of  sale  and 
purchase  and  subsequent  writings  between  the  parties. 
The  attorneys  for  the  respective  parties  appear  to  have 
inter}>rcted  these  writings  differently,  influenced  possibly 
by  the  different  interpretations  thereof  by  the  parties 
themselves.  .The  cause  was  tried  to  the  court  without  a 
jury,  and  we  find  ourselves  constrained  to  take  a  different 
view  of  the  meaning  to  be  given  to  the  contract  from  that 
taken  by  the  trial  court. 

The  defendant  was  proprietor  of  a  photograph  studio, 
and  ordered  a  bill  of  "fancy  buff-colored  coverings''  to  be 
used  in  her  trade.  When  the  goods  arrived  she  thought 
they  were  damaged,  and  telegraphed  plaintiff:  "Stock 
ruined  in  transit;  will  reship;  cut  order  in  two  and  fill 
with  uncut  paper;  rush" — and  immediately  reshipped  the 
goods  to  plaintiff.  Plaintiff  appears  to  have  understood 
this  telegram  to  be  an  additional  order  for  goods,  and  pre- 
pared and  shipped  to  defendant  one-half  of  the  amount 
originally  ordered.  Defendant  understood  the  telegram, 
together  with  the  return  of  the  goods,  damaged  as  she  sup- 
posed, to  be  a  rescission  of  the  original  order  and  the  plac- 
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ing  of  a  new  order  in  place  thereof.  The  point  argued  in 
the  !>riefs  is  as  to  the  rights  of  the  respective  parties  under 
the  original  (ontract.  The  principal  question  discussed  is 
as  to  the  ownersliip  of  the  property  after  it  had  been  duly 
consigned  to  the  <h»fendant,  and  whether,  if  the  goods  w^ere 
damagcKl  in  transit,  it  would  he  the  loss  of  the  plaintiff  or 
of  the  defemlaiit;  whether  the  defendant  would  have  the 
right  to  examine  the  goods  and,  if  found  damaged,  to  re- 
turn them,  without  regard  to  whether  'the  damage  in 
transit  was  tlie  fault  of  the  plaintiff  in  packing  and  ship- 
ping them  or  solely  the  fault  of  the  transportation  com- 
pany. We  think  it  unnecessary  to  determine  these  inter- 
esting (iuesti(ms  under  the  facts  in  this  case. 

It  is  clear  that  the  defendant  thought  that  the  goods 
were  damagcnl  so  that  they  were  entirely  unfit  for  het  use, 
and  she  claimed  the  right  to  rescind  the  contract  and  make 
a  new  (me,  and  if  the  plaintiff  acknowledged  that  right, 
and  accepted  tli(»  new  order  in  place  of  the  original  order, 
she  would  not  he  Ixmnd  by  the  original  contract  She  im- 
mediately returned  the  goods  furnished  under  the  original 
contract,  and  the  plaintiff  executed  her  new  order,  so  that 
it  is  only  necessary  to  find  the  meaning  of  her  telegram 
and  the  subs<H|uent  correspondence  between  them  in  rela- 
tion thereto.  The  telegram  told  the  plaintiff  that  the  goods 
shipped  were  ruined,  and  that  she  would  return  them,  and 
then  directed  the  plaintiff  to  "cut  the  order  in  two  and 
fill  with  uncut  paper;"  that  is,  in  place  of  the  original 
order,  she  now  ordered  one-half  of  the  amount  that  she 
ordered  before,  and  directed  that  it  be  filled  with  uncut 
pap<%  instead  of  as  tlie  original  order  was.  The  plaintiff 
did  not  answer  by  telegram,  but  immediatedly  upon  re- 
ceipt of  the  tel(\u:nim  wrote  the  defendant  a  letter,  in  which 
the  plaintiff  said  that  it  would  "hardly  be  worth  w^hile"  to 
return  the  goods,  and  stated  that  a  claim  for  damages 
against  the  transportation  company  would  have  to  be 
made  by  the  defendant,  because  "when  we  take  receipt  for 
goods  from  the  transportation  company  the  goods  become 
the  property  of  the  consignee."    The  plaintiff  did  not  de- 
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cline  to  receive  the  returned  goods  when  they  arrived,  and 
appears  to  have  held  possession  of  them  until  after  the 
commencement  of  this  action  in  the  court  below.  The 
order  by  telegram  was  filled  and  the  goods  shipped  within 
five  days  after  the  telegTam  was  sent.  The  defendant's 
proposition  in  the  telegram  clearly  was  that  the  plaintiff 
should  accept  a  return  of  the  damaged  goods,  and  should 
prepare  and  ship  to  the  defendant  goods  of  a  different  de- 
scription and  one-half  of  the  quantity  in  the  original  order. 
If  the  plaintiff  had  not  been  at  fault  and  was  entitled  to 
insist  upon  the  original  contract,  this  proposed  substitu- 
tion of  a  different  order  might  have  been  rejected  and  the 
original  contract  insisted  upon.  This  tlie  plaintiff  did  not 
do.  Tt  accepted  and  executed  the  substituted  order,  and 
cannot  now  insist  upon  the  performance  of  the  original 
contract. 

If  this  is  a  coiTect  construction  of  the  contract  and  con- 
duct of  the  parties,  the  judgment  of  the  district  court  is 
wrong,  and  it  is  therefore  reversed  and  the  cause  dismissed. 

Reversed  and  dismissed. 

Letton,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


J.  Arthur  Tillson,  Administrator,  appellee,  v.  Chester 
Holloway,  appellant. 

Piled  November  12, 1913.    No.  18,064. 

1.  Appeal:  Trial  de  novo.  When  in  an  action  of  ejectment  the  defend 
ant  alleges  an  equitable  title  to  the  land  and  right  of  possession 
thereunder,  and  all  other  defenses  have  been  eliminated,  the  trial 
of  the  issue  so  presented  is  essentially  the  trial  of  an  action  in 
equity,  and,  upon  appeal,  this  court  will  try  the  issue  de  novo, 
"without  reference  to  the  conclusion  reached  in  the  district  court.'* 
Code,  sec.  681a. 

2. :  :  Credibility  of  Witnesses.    When  several  witnesses 

yfho  disagree  as  to  an  important  fact  have  testified  in  the  pres- 
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ence  of  the  trial  Judge,  and  the  court  haa  had  an  opportimlty  to 
observe  their  manner  and  the  many  circumstances  that  tend  to 
give  confidence  or  arouse  distrust  as  to  the  reliability  of  their 
testimony,  this  court  will  take  into  consideration  the  estimate  of 
the  trial  court  as  to  the  reliability  of  the  evidence. 

3.  Emdkme:  LKrrrKKS.  A  letter  of  the  then  owner  of  the  legal  title, 
written  26  years  ago  in  pencil  upon  coarse  brown  paper,  in  which 
it  appears  that  some  words  have  been  retraced  and  some  figures 
rewritten,  under  the  circumstances  mentioned  in  the  opinion,  is 
considered  of  little,  if  any,  value  as  evidence. 


4.  :  Kgi  iTAniF  Titie  to  Land.  Evidence  to  establish  an  equi- 
table title  to  land,  as  against  the  legal  title,  must  be  clear  and 
satisfactory.  The  evidence  in  this  case  is  examined  and  suffi- 
ciently quoted  in  the  opinion  to  show  its  general  character,  and 
held  iusulTieiont  to  establish  an  equitable  title. 

5.  Ejwtme.nt:    EguiiY.    When  the  owner  of  real  estate  is  indebted 

to  his  son  for  money  loaned,  and  puts  the  son  in  possession  of  the 
real  estate  upon  the  mutual  understanding  and  agreement  that 
the  son  shall  have  the  possession  and  use  of  the  land  until  settle- 
ment between  them,  and  after  many  years  the  father  dies  without 
having  made  such  settlement,  the  devisees  and  heirs  of  the  father 
will  not  be  allowed  in  equity  to  recover  possession  of  the  land  with- 
out accounting  for  and  payment  of  the  amount  due  the  son. 

6.  Limitation  of  Actions.    In  such  case  the  statutes  of  limitation  have 

no  api)lif  ation  either  to  the  right  of  the  devisees  and  heirs  to 
possession  of  the  land  or  to  the  claim  of  the  son  to  reimburse- 
ment for  the  money  loaned  to  his  father.    " 

Apr»E.\L  from  the  district  court  for  Buffalo  county: 
Bruno  ().  IIostetler,  Judge.     Reversed  v>ith  directions. 

77.  M.  Hinchiir  and  W,  D,  Oldham,  for  api)ellaiit, 

Fred  A.  Ni/c  and  J.  Arthur  Tillson,  contra. 

Sedgwick,  J. 

Tills  action  was  bcjiun  as  an  action  in  ejectment  by  the 
administrator  of  tlic  estate  of  Achsah  Holloway,  deceased, 
to  recovoj*  possession  of  320  acres  of  land  in  Buffalo 
connty.  The  defendant  answered,  among  other  things, 
alle<!:injj^  an  e(inital)Ie  riglit  to  the  land,  and  upon  his 
former  ai)p(^al  from  an  advxn'se  judgment  this  court  held 
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[90  Neb.  481)  that  the  trial  court  had  failed  to  determine 
tlie  issue  presented  by  this  equitable  defense  and  the  case 
WRs  remanded  for  that  purpose.  It  was  held  that  all  other 
issuea  pleaded  in  the  case  had  been  correctly  determined 
in  favor  of  the  plaintiff  therein.  TJpon  the  second  trial  in 
the  district  court  for  Buffalo  county  much  of  the  evidence 
upon  tlie  former  trial  was  again  introduced  by  the  parties, 
with  otlier  evidence,  and  the  court  found  the  issues  in 
favor  of  the  plaintiff  and  rendered  a  jud<2:ment  for  the 
posse^ision  of  the  land,  from  which  the  defendant  has 
again  appealed. 

The  legal  title  to  the  land  was  in  the  name  of  Ira  Hollo- 
way,  the  defendant's  father,  and  upon  his  death  the  title 
paKst^d  by  his  will  to  his  wife,  Achsah  Holloway,  the  de- 
fendant's mother.  The  defendant  alleged  that  his  father 
had  sold  the  land  to  him  in  consideration  of  money  which 
he  had  loaned  to  his  father.  The  details  of  his  answer  are 
Bet  out  in  the  former  opinion  and  it  is  unnecessary  to  re- 
peat them  here.  About  30  years  ago  the  defendant's 
father,  who  was  a  resident  of  Ohio,  and  shortly  after  re- 
moved to  Michigan  where  he  resided  until  the  time  of  his 
death,  purchased  the  land  in  question,  and  also  procured 
a  timber  claim  upon  an  adjoining  quarter  section.  After- 
wards the  timber  claim  was  transferred  to  the  defendant, 
and  he  has  resided  thereon  for  nearly  30  years.  It  appears 
from  the  evidence  that  the  defendant's  father  was  in- 
debted to  several  of  his  children  in  a  considerable  amount. 
His  indebtedness  to  the  defendant  in  the  sum  of  at  least 
|1,500  appears  to  be  established  by  the  preponderance  of 
the  evidence.  There  is  some  evidence  tending  to  show  that 
his  father  owed  the  defendant  an  additional  amount,  pos- 
sibly $3,000  more.  The  defendant  took  possession  of  the 
land  in  dispute  in  1884  or  1885  and  has  ever  since  been  in 
possession  thereof.  Soon  after  taking  possession  of  the 
land  he  fenced  the  same  and  has  since  made  some  other 
improvements  thereon.  He  never  was  called  upon  for  any 
rent  until  after  the  death  of  his  mother  in  1907.  The  de- 
fendant was  not  allowed  to  testify  to  any  transactions  or 
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oral  agnN-ineiits  In^ween  liimsi^lf  and  liis  fatber  and 
inotlier,  ]>eiiig  iurompeti^nt  under  section  329  of  the  code. 
There  are  nine  children  and  heirs  of  his  father  and  mother, 
and  tliere  appears  to  have  liec^n  an  unfortunate  disagree- 
ment among  them.  One  of  his  lirothers  testified  as  to  the 
inde!>tedness  of  his  father  to  the  defendant,  and  Mrs. 
riamhr(M)k,  one  of  his  sisters  who  reside<l  in  Michigan, 
testifi(Hl  that  she  had  heard  her  father,  l)efore  the  defend- 
ant came  to  Nebraska,  say  "that  Chester  was  to  have  the 
land."  She  C(mld  not  state  the  language  us<Mi  by  her 
father,  nor  any  other  part  of  the  conversation.  She  had 
never  K4M*n  the  land  and  did  not  know  how  much  land  her 
fatlier  or  her  brother  had  in  Nebraska.  She  did  not  make 
it  clear  whether  her  father  referred  to  some  or  all  of  his 
land  in  Nebraska,  or  to  the  timber  claim  which  the  defend- 
ant did  have,  or  to  the  land  in  dispute.  Another  sister, 
Mrs.  (iribben,  wlio  resides  in  Iowa,  testified  that  she  had 
heard  her  mother  say  that  the  defendant  "has  got  no  heirs 
and  we  will  get  the  land  anyway."  They  were  talking 
alxmt  th(»  defendant  holding  the  land,  and  it  does  not  ap- 
|H?ar  that  her  mother's  statement  had  anything  to  do  with 
the  defen(l;ffit\s  right  to  the  land.  She  also  testified  that 
she  had  heard  her  brother,  C.  C.  HoUoway,  say  that  the 
land  was  the  defcaidant's,  and  had  heard  the  defendant 
say  the  same  thing.  C.  C.  HoUoway  was  a  witness  upon 
the  trial,  and  of  course  neither  his  statement  not  under 
oath,  nor  the  statemc^nts  of  defendant  himself,  could  be 
evidence  in  this  case.  Samuel  King  testified  that  he  had 
heard  defendant  say  that  the  land  "belonged  to  his  mother, 
and  that  it  belonge<l  to  his  father,  and  that  it  belonged  to 
him,"  and,  when  asked  what  the  defendant  said  about  its 
belonging  to  him,  he  answered:  "That  is  about  all  I  ever 
heard  him  say;  its  belonging  to  them." 

Defendant's  exhibit  2  purports  to  be  a  long  letter  writ- 
ten by  Ira  HoUoway  in  188(5.  It  is  on  coarse  brown  paper 
and  written  in  pencil.  It  covers  a  variety  of  subjects,  and 
contains  a  sent(*nce  which  defendant  claims  should  be 
read:    "I  ree'd  a  letter  from  Chester  last  week  that  he  had 
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an  offer  of  4.00  per  acre  for  480  of  hia  rjmch  in  cash.  I 
told  him  to  do  as  he  thot  best.  He  may  sell."  The  plaintiff 
insists  that  the  paper  is  wholly  incompetent ;  that  it  shows 
on  its  face  that  it  has  been  changed  in  material  parts. 
Some  of  the  words  and  figures  of  the  above  quotation  have 
been  retraced,  and  there  is  some  appearance  of  erasure  and 
substitution.  The  trial  court  overruled  the  objection  to 
the  admission  of  the  paper  in  evidence,  and  said  that  he 
wonld  consider  it  "for  what  in  his  judgment  he  considered 
it  worth."  Such  evidence  is  not  very  satisfactory,  and 
even  if  it  is  considered  genuine,  and  read  as  the  defendant 
contends,  it  does  not  so  strengthen  defendant's  evidence  as 
to  overcome  the  evidence  of  plaintiff  and  require  a  judg- 
ment in  the  defendant's  favor.  The  defendant  was  then 
more  than  40  years  of  age,  and  that  he  should  obtain  his 
father's  consent  to  sell  the  land  is  significant.  As  a  ranch 
it  was  nsed  only  by  the  son,  and  might  for  that  reason  be 
spoken  of  as  "his  ranch."  In  the  clause  "480  of  his  ranch," 
the  figures  and  parts  of  words  appear  to  have  been  re- 
WTitten.  The  whole  tract  occupied  by  him  was  exactly  480 
acres,  so  that  the  words  "480  of"  as  they  appear  in  this 
paper  have  no  especial  force,  but  with  the  words  "his 
ranch"  they  have  an  awkward  appearance.  The  paper  is 
of  very  little  value  as  evidence. 

There  is,  perhaps,  other  evidence  in  the  record  that 
might  be  considered  as  indicating  that  the  defendant  is  the 
owner  of  this  land,  but  it  is  not  of  sufficient  importance  to 
make  it  advisable  to  extend  this  opinion  by  reciting  it 
here. 

The  evidence  produced  by  the  plaintiff  is  amply  suffi- 
cient to  rebut  the  defendant's  evidence,  and  to  establish 
that  Ira  Holhnvay  never  agreed  to  transfer  the  legal  title 
to  the  land  to  the  defendant.  It  is  not  necessary  to  recite 
and  review  the  great  volume  of  evidence.  We  will  call  at- 
'  tention  to  a  few  items  as  illustrating  its  general  character: 
One  of  the  appraisers  of  the  estate  testified  that  when  he 
and  his  associates  were  making  an  inventory  of  the  prop- 
erty of  Achsah  Holloway,  deceased,  he  called  upon  the  de- 
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fendant  and  asked  him  for  a  statement  of  her  proi)erty, 
and,  among  otlier  things,  he  stated  this  land  in  dispute  as 
the  property  of  Achsah  Holloway.  This  witness  appears 
to  be  interested  in  the  estate,  and  his  testimony  is  denied 
by  the  defendant. 

Under  our  present  statute,  we  are  required  to  try  this 
case  de  novo,  without  reference  to  the  decision  of  the  trial 
court.  When  several  witnesses  who  disagree  as  to  an  im- 
portant fact  have  testified  in  the  presence  of  the  trial 
judge,  and  the  court  has  had  an  opportunity  to  observe 
tlieir  manner  and  the  many  circumstances  that  tend  to 
jrive  confidence  or  arouse  distrust  as  to  tlie  reliability  of 
their  testimony,  this  court  will  take  into  consideration  the 
estimate  of  the  trial  court  as  to  the  reliability  of  the  evi- 
dence. 

On  the  evening  after  the  funeral  of  Achsah  Holloway, 
several  of  tlie  heirs  being  present,  and  the  defendant  with 
tlicm,  some  of  the  papers  of  the  deceased  were  examined, 
and  several  of  tlie  persons  present  testified  upon  the  trial 
that  the  defendant  was  asked  to  state  the  property  of  the 
deceased,  within  his  knowledge,  which  he  did,  and  among 
other  things  stated  this  land  in  dispute  and  the  probable 
value  thereof.  Tin's  testimony  is  denied  by  the  defendant, 
and  by  his  two  sisters,  above  named,  who  were  also  pres- 
ent. The  evidence  of  some  of  these  witnesses  was  taken  by 
deposition,  but  some  of  tliem  testified  to  this  conversation 
in  open  court,  and  the  trial  judge  appears  to  have  believed 
tlieir  testimony. 

During  all  of  these  years  the  taxes  on  this  land  have 
been  i)aid,  i)rincipa11y,  if  not  entirely,  by  the  parties  who 
hold  the  legal  title,  or  by  some  one  in  their  behalf.  The 
defendant  testified  that  for  one  or  two  years,  25  or  30 
years  ago,  he  paid  the  taxes.  He  took  receipts  in  his 
father's  name,  but  paid  them,  as  he  says,  with  his  own 
nnmey.  There  is  other  evidence  in  the  record,  some  of  it 
strongly  tending  to  show  that  this  land  was  regarded  by 
all,  including  the  defendant,  as  the  land  of  Ira  Holloway, 
during  his  lifetime,  and  after  his  death  as  the  land  of 
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Achsah  Holloway,  and  there  is  also  some  evidence  of  the 
same  nature,  but  of  less  force  and  importance.  The  evi- 
dence fails  to  show  that  Ira  Holloway  sold  this  land  to  the 
defendant,  or  agi*eed  that  the  defendant  should  have  the 
land  as  his  own,  or  that  the  defendant  has  held  the  land 
adversely  so  as  to  acquire  title  by  adverse  possession.  We 
are  satisfied,  however,  that  this  evidence  does  prove  that 
Ira  Holloway  put  the  defendant  into  possession  of  the 
land  and  allowed  him  to  retain  possession  because  of  his 
indebtedness  to  the  defendant,  and  l>ecause  of  the  use 
which  he  had  of  the  defendant's  money ;  that  both  parties 
intended  and  expected  that  a  settlement  would  be  made 
between  them,  and  the  defendant  held  possession  of  the 
land  under  an  implied  agreement  that  he  might  do  so  until 
his  money  was  returned  to  him.  Under  such  circum- 
stances, the  statutes  of  limitation  would  not  run  eitlier 
against  Ira  HoUoway's  right  to  the  land  nor  the  defend- 
ant's claim  for  the  money  which  his  father  owed  him.  The 
defendant  ought  not  now  to  be  dispossessed  of  the  land 
without  a  settlement  and  adjustment  of  the  amount  due 
him  from  the  estate.  The  evidence  is  not  sufficient  to  en- 
able us  to  determine  with  certiiinty  the  amount  due  de- 
fendant. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded, with  instructions  to  take  further  evidence,  if 
necessary,  and  find  the  amount  due  defendant  witli  simple 
interest  at  7  per  cent,  jx^r  annum.  Against  this^  offset 
the  value  of  the  use  of  the  land,  and  enter  a  decree  in  favor 
of  plaintiff  for  possession  of  the  land  upon  payment  of  bal- 
ance due  defendant  as  so  found.  Unless  the  same  is  paid 
within  90  days  from  the  entry  of  the  decree,  tlie  land  shall 
be  sold,  and  costs  and  defendant's  claim  paid  out  of  the 
proceeds,  and  balance  to  the  plaintiff. 

Reversed. 

Barnes,  Fawobtt  and  Hamer,  JJ.,  not  sitting. 
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James  Whelan,  appeli.ee,  v.  Oharlbs  Daniels,  appellee; 
City  Garbage  Company,  appellant. 

Filed  Novbmbeb  18, 1913.    No.  17^45. 

1.  Xunieipal  Corporatloiis:    Obdiitances:    Vauditt:     Dead  Akiicalb. 

The  city  of  Omaha  by  an  ordinance.  In  effect,  declared  that  the 
carcasses  of  all  dead  animals  found  within  the  city,  which  were 
not  slain  for  food,  should  at  once  become  the  property  of  the 
public  contractor,  whose  name  was  contained  in  the  ordinance; 
such  ordinance  is  void,  so  far  as  it  attempts  to  take  private 
property  without  due  process  of  law. 

2.  :    :    Disposition  or  Dead  Animals.    The  owner  should 

be  permitted  to  remove  such  animals  or  to  cause  the  same  to  be 
removed  within  a  reasonable  time  fixed  by  such  municipality,  and 
be  allowed  to  receive  the  value  thereof,  or  to  put  the  same  to  a 
beneficial  use. 

Appeal  from  the  district  court  for  Douglas  county: 
ITowARD  Kennedy,  Judge,    Affirmed. 

Will  H.  Thompson,  for  appellant 

/.  J.  Dunn  and  J.  J.  O^Oonnor,  contra. 

John  A.  Rine,  W.  C.  Lambert  and  Clinton  Brome,  amid 

cttruB. 

Hamer,  J. 

The  defendant,  the  City  Garbage  Company,  appeals  from 
a  judgment  for  costs  in  the  district  court  for  Douglas 
county.  In  that  court  there  was  a  finding  in  favor  of  the 
plaintiff  to  the  eflfect  that  at  the  commencement  of  the  suit 
the  plaintiff  was  entitled  to  an  injunction  against  the  de- 
fendants as  prayed  for  in  the  petition;  hut,  the  contract 
upon  which  the  suit  was  brought  having  expired,  the  in- 
junction was  denied  for  that  reason  only.  Judgment  was 
entered  against  the  defendant,  the  Ciiy  Garbage  Company, 
for  costs. 

The  plaintiff  alleged  that  he  was  a  citizen  and  resident 
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of  the  city  ut  Omaha,  and  that  on  the  10th  day  of  March, 
1908,  Im  entered  into  an  ordinance  contract  Avith  said  city 
to  renit^ve  and  make  nse  of  all  dead  animals,  not  slain  for 
hiiMum  forrd,  necessary  to  be  removed  during  the  period  of 
three  years  on  and  after  May  4,  1907;  that  under  the  con- 
tract the  plnintiff  was  to  remove  all  dead  animals  wherever 
found  in  the  city  of  Omnhn,  whether  on  the  sti*eets,  alleys 
or  public  grounds  of  the  city,  or  on  any  private  premises 
within  the  city,  free  of  charge  to  the  city,  and  free  of 
charge  to  the  residents  thereof,  said  animals  to  be  removed 
at  once  when  notified  by  any  one,  and  that  a  failure  to 
remove  any  such  dead  animals,  when  so  notified  by  the 
health  office,  within  12  hours  after  sucli  notice,  would  sub- 
ject the  [»laintilf  to  forfeit  to  the  city  |5,  and  |5  additional 
for  a  failure  so  to  do  for  everj^  12  hours  thereafter;  that  it 
w^as  further  agreed  that  the  carcass  of  any  dead  animals 
so  removed  should  not  be  allow^ed  to  be  exposed  to  the  air, 
or  decay  on  any  lot  within  a  radius  of  tliree  miles  of  the 
city  limits,  and  that  such  dead  animals  should  be  disposed 
of  in  such  manner  that  there  wimld  be  no  danger  of  pro- 
ducing a  nuisance  or  unsanitary  condition;  that  the  plain- 
tiff supplied  himself  Avith  wagons  and  teams  and  all  neces- 
WnXTj  equipment  to  do  the  work,  and  arranged  to  dispose 
of  all  dend  animals  so  hauled  as  required  by  the  terms  of 
the  contrnct,  and  that  he  incurred  great  expense  in  getting 
ready  to  carry  out  the  terms  of  such  contract;  that  the 
city  of  Omaha  contains  about  125,000  inhabitants  and 
covers  a  large  territory,  and  from  day  to  day  large  num- 
bers of  dead  horses,  cows,  cats,  dogs,  etc.,  are  to  be  found 
upon  the  streets  and  on  private  premises  within  the  city; 
€bat  the  prompt  and  efficient  removal  of  the  same  from 
the  city  is  absolutely  necessary  to  the  health  and  comfort 
of  the  inhabitants;  that,  unless  the  plaintiff  is  protected 
from  the  interference  of  the  defendants  and  their  associ- 
ates, he  cannot  make  an  income  sufficient  from  said  busi- 
'  ness  for  the  same  to  become  profitable^  and  that  he  will 
Buffer  great  loss  and  financial  injury;  that  the  plaintiflPs 
right  to  remove  all  such  dead  animals  is  exclusive;  that 
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said  contract  is  for  the  benefit  of  the  public  j  that  the  de- 
fendants and  their  servants,  ever  since  the  execution  of 
such  contract  between  the  city  of  Omaha  and  the  plaintiff, 
continuously  interfere  with  the  business  of  the  plaintiff, 
and  remove  said  animals  and  appropriate  them  to  their 
own  use,  and  deprive  the  plaintiff  of  property  in  the  same; 
that  said  defendants  are  doing  said  work  contrary  to  the 
provisions  of  the  said  ordinance  of  the  city  of  Omaha; 
■  tliat  they  claim  that  plaintiff's  contract  with  the  city  is 
invalid,  and  that  the  ordinance  relating  to  the  removal  of 
dead  animals  is  invalid ;  that  the  plaintiff  is  greatly  dam- 
aged thereby;  that  the  ordinance  provides  that  no  i)erson 
who  has  not  a  contract  so  to  do  shall  haul  dead  animals 
within  the  city  of  Omaha;  that  said  ordinance  is  not  en- 
forced; that  the  police  judge  of  said  city  has  decided 
that  the  ordinance  is  void,  and  declines  to  permit  prosecu- 
tions against  persons  engaged  in  violating  the  said  ordi- 
nance. The  prayer  is  that  the  defendants,  their  servants, 
and  agents  may  be  enjoined  during  the  life  of  the  plain- 
tiff's contract  from  carrying  on  said  business  on  said 
premises  within  the  limits  of  the  city  of  Omaha,  and  from 
hauling  or  removing  or  disposing  of  dead  animals  within 
said  city,  or  in  any  way  interfering  with  the  plaintiff  in 
the  discharge  and  execution  of  his  said  contract. 

The  agreement  entered  into  was  by  an  ordinance 
whereby  the  plaintiff  for  a  term  of  three  years  received 
from  the  city  of  Omaha  the  sole  and  exclusive  right  to  haul 
and  remove  all  dead  animals  (not  slain  for  human  food) 
wlierever  found  in  said  city. 

Tlie  rity  Garbage  Company  answered  that  it  was  en- 
gaged in  the  removal  and  disposal  of  the  carcasses  of  dead 
animals  since  the  10th  of  May,  1908,  and  for  some  time 
prior  thereto,  and  that  the  said  carcasses  were  the  prop: 
erty  of  the  defendant,  the  City  Garbarge  Company;  that 
the  carcasses  w^ere  removed  within  10  to  20  hours  from 
the  deat!i  of  the  animals  and  before  they  became  a  nui- 
sance or  detrimental  to  public  health,  and  that  they  were 
removed  in  a  sanitary  way;  that,  if  the  defendant  had 
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failed  to  remove  the  carcasses,  the  same  would  in  many 
instances  have  become  a  nuisance  and  a  menace  to  the 
public  health  because  of  the  fact  that  no  one  else  would 
have  removed  the  same;  that  said  carcasses  have  been 
allowed  to  remain  for  a  much  longer  period  than  12  hours 
before  being  removed,  sometimes  remaining  on  the  prem- 
ises where  they  died  as  long  as  two  or  three  days. 

It  is  seemingly  claimed  by  the  plaintiff  that  he  should 
recover  a  judgment  and  be  held  to  be  entitled  to  the 
ownership  of  all  the  dead  animals  that  die  in  the  city, 
and  to  have  the  right  to  remove  the  same  in  order  to  be 
able  to  maintain  himself  in  the  business  of  hauling  dead 
animals  for  the  city.  Inferentially  this  is  a  contention 
that  the  property  of  one  man  may  be  taken  for  the  bene- 
fit of  another,  that  is,  that  the  fat  dead  horse  or  cow  of 
one  man  may  be  taken  by  the  contractor  so  as  to  enable 
him  to  remove  the  lean,  mangy,  dead  horse  of  another 
man,  and  the  lean,  hidebound,  tallowless  cow  of  still  an- 
other, as  also  dead  cats  and  dead  dogs  having  no  value. 
It  would  seem  to  be  contended  that  the  business  of  the 
plaintiff  as  a  contractor  witli  the  city  may  not  be  carried 
on  because  of  the  danger  of  his  financial  failure  and  the 
failure  of  the  business,  unless  he  is  given  the  exclusive 
right  to  take  all  the  dead  animals  which  die  in  the  city 
and  to  become  the  owner  of  the  same.  If  A  should  lose 
by  death  a  fat,  well-conditioned  Galloway  or  Polled- An- 
gus cow,  her  hide  when  removed  might  haVe  a  value  of 
$10  to  $20,  possibly  more.  The  body  of  the  animal  alone 
might  be  worth  nearly  or  quite  ajs  much.  The  theory  of 
the  plaintiff  is  that  under  the  ordinance  he  should  be  held 
to  have  A's  cow,  including  the  valuable  robe  which  might  be 
made  from  her  hide,  and  without  any  compensation  to  A, 
and  so  as  to  enable  him  to  remove  B's  dead  cow  that  is 
lean,  hidebound,  tallowless;  and  of  little  or  no  value.  It 
must  be  conceded  that,  if  the  owner  of  the  dead  animal 
does  not  remove  the  body  within  a  reasonable  time,  the 
safety  of  the  public  being  endangered  by  the  presence  of 
the  same,  the  city  has  a  right  to  direct  that  the  body  shall 
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1)6  removed ;  but  to  take  the  property  of  A  so  as  to  enable 
tlie  plaintilf  to  haul  away  the  dead  bodies  of  animals  be- 
longing; to  H,  (J  and  D,  ifvithout  expense  to  them  or  to  the 
4'ity,  is  not  due  process  of  law  as  to  A,  and  is  in  no  sense 
justifialHe.  The  following  cases  support  our  views: 
Knnuvr  v.  Vity  of  IjOuisxAUe^  20  Ky.  Law  Rep.  193,  41  L. 
R.  A.  219;  i>tni€  v.  Morris,  47  La.  Ann.  1660;  Yates  v.  Mih 
tcauki(\  10  Wall.  (U.  8.)  497;  Underwood  v,  Oreen,  42 
N.  Y.  140;  Srhorn  Bros.  v.  City  of  Atlanta,  97  Ga.  697; 
('ntnphcU  v.  District  of  Columbia,  19  App.  D.  C.  131; 
River  Rtmhriuq  Co.  v.  liehr,  77  Mo.  91;  City  of  Rich- 
mond V.  Caruthcrs,  103  Va,  775;  Freund,  Police  Power, 
sec.  522;  Ilvr  v.  Ro.ss,  64  Neb.  710. 

An  examination  of  the  authorities  cited  shows,  as  it 
was  siKH-itically  held  in  Knauer  v.  City  of  JA>nixviUe, 
supra,  that  the  municipality  cannot,  under  the  claim  that 
the  carcass  of  the  dead  animal  is  a  menace  to  the  public 
heal  til,  authorize  \ts  contractor  to  take  posses.sion  of  it 
and  to  convc*rt  it  to  his  own  use,  and,  if  he  does  so,  it 
is  confiscation.  It  was  held  in  the  same  case  that  the 
owner's  riglits  did  not  cease  at  the  death  of  the  animal, 
but  that  the  municipality  might  prescribe  a  time  in  which 
the  owners  should  be  permitted  to  remove  the  dead  car- 
cass(\s  or  cause  them  to  be  removed.  In  State  v.  Morris, 
supra,  it  was  said:  "If  the  property  is  not  a  nuisance, 
the  owner  sliould  not  be  prevented  from  obtaining  its 
value  and  sliould  not  be  denied  the  right  to  make  any  dis- 
positicm  of  it  (luAVi^ver  innocent  and  useful)."  The  court 
also  said:  "It  is  not  possible,  under  police  regulation,  to 
take  property  from  one  man  and  give  it  to  another.  The 
city  might,  as  a  sanitarj^  measure,  after  having  given  the 
owner  an  opportunity  to  dispose  of  his  dead  animals,  au- 
thorize a  contractor  to  cart  them  away  and  appropriate 
them  to  his  own  use."  In  Yates  v.  Milwaukee^  supra,  it 
was  held  that  it  could  never  be  necessary  to  take  from 
one  man  his  property  and  give  it  to  another  until  the 
property  was  in  such  (condition  that  it  was  about  to  become 
a  nuisance,  and  that  an  opportunity  should  be  given  the 
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uwner  to  make  such  disposition  of  his  property  as  would 
prevent  the  apprehended  danger.  In  Underwood  v. 
Ureen,  supra^  it  was  held  that  a  dead  hog  was  not  per  se 
a  nuisance;  that  it  was  not  necessarily  dangerous  to  the 
public  health;  and  that  the  owner  might  put  it  to  a  useful 
and  innocent  purpose.,  and  that  the  municipal  autliorities 
would  not  arbitrarily  deprive  him  of  his  property  by  giv- 
ing it  to  another.  In  Schoen  Bros.  v.  City  of  Atlanta, 
fiitpra^  it  was  held:  "That  where  an  animal  dies  or  is 
found  dead  within  the  corporate  limits,  it  sliall  not  be 
allowed  to  remain  there  beyond  a  specified  reasonable 
time,  and  that  the  owner  shall  within  that  time  remove 
it  or  cause  it  to  be  removed. beyond  such  limits,  and  to  a 
specified  reasonable  distance,  and  that,  unless  he  does  so, 
the  carcass  shall  be  taken  charge  of  by  the  agent  of  tlie 
corporation  and  dealt  with  as  a  nuisance  per  se/-'  But  in 
that  case  the  particular  ordinance  under  which  Schoen 
Brothers  were  tried  was  declared  unconstitutional  and 
void.  In  Campbell  v.  District  of  Columbia^  supra,  it  was 
held  that  tlie  refusal  by  the  municipal  authorities  of  a  per- 
mit to  remove  the  carcass  in  a  manner  confonnable  to  the 
police  regulations  governing  the  transportation  of  dead 
animals  through  the  city  was  unjustifiable  and  an  attempt 
to  deprive  the  owner  of  his  right  of  property  in  the  car- 
cass. In  River  Rendering  Co.  v.  Behr,  supra,  it  was  held : 
"A  city  ordinance  is  void  which  undertakes  to  confer  upon 
one  person  the  right  to  remove  and  convert  to  his  own  use 
the  carcasses  of  all  dead  animals,  not  slain  for  food, 
found  within  the  limits  of  the  city,  to  the  exclusicm  of 
the  right  of  the  owners  of  the  same  to  remove  and  use 
them  before  they  became  a  nuisance."  In  City  of  Rich- 
mond V.  Canithcrs,  supra,  it  was  Jield  that  an  ordinance 
like  the  one  in  question  was  in  conflict  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  States  for- 
bidding that  any  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  laAV. 

It  is  clearly  within  the  police  power  of  the  state  by 
rrdinaire  ('f  its  t')wns  and  cities,  and  within  the  limits 
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prescribed  by  the  legislature,  under  the  constitution,  to 
protect  the  public  health.  In  the  exercise  of  such  iK)wer 
and  acting  in  good  faith,  a  city  may  provide  for  the  re- 
moval of  dead  animals  if  the  owner  neglects  to  do  so 
within  a  reasonable  time  to  be  prescribed  by  the  ordi- 
nance, and  its  right  to  do  so  may  not  be  seriously  ques- 
tioned. The  owner  of  a  dead  animal,  when  it  dies  upon 
the  owner's  premises,  may  liave  a  reasonable  time  t^) 
remove  the  same,  such  time  to  be  prescribed  by  the  ordi- 
nance. The  owner  has  a  property  interest  in  the  dead 
animal  which  he  should  be  allowed  to  protect,  and  if  the 
ordinance  fails  to  give  such  opportunity  it  is  in  that  re- 
spect unconstitutional  because  it  takes  private  property 
without  due  process  of  law. 

The  city  authorities  may,  without  doubt,  under  the 
police  power,  regulate  and  control  the  removal  of  dead 
animals,  and,  to  that  end,  may  provide  for  and  appoint 
a  suitable  person,  under  proper  restrictions  and  regula- 
tions, to  manage  and  control  such  removal,  and  make  it 
his  exclusive  duty  so  to  do.  Smiley  v,  MacDonald,  42  Neb, 
5.  Iler  V.  Ross,  64  Neb.  710,  must  not  be  construed  to 
overrule  the  former  case.  The  officers  of  the  city  must 
be  allowed  a  large  discretion  in  determining  when  and 
how  such  garbage  must  be  disposed  of,  but  the  rights 
of  property  in  the  individual  must  not  be  unnecessarily 
violated.  The  defendant,  the  City  Garbage  Company,  a 
corporation  organized  for  that  purpose,  assumed  the 
right  to  engage  in  a  general  garbage  removal  business  in 
the  city  of  Omaha^  and  there  is  no  doubt  of  the  authority 
of  the  city,  in  the  exercise  of  the  i)olice  power,  to  prevent 
the  defendant  from  interfering  with  the  city's  duly  au- 
thorized official  in  the  discharge  of  his  duty.  The  plain- 
tiflf's  right  to  an  injunction  to  protect  his  property  in- 
terest in  the  garbage  to  be  removed  is  not  so  clear,  but  it 
is  not  necessai*y  to  furtlier  investigate  that  question  in 
this  case,  since  his  contract  had  expired  before  the  trial 
of  the  ciise  in  tlie  district  court,  and  that  court  Avas  not 
clearly  wi'ong  in  refusing  him  an  injunction  for  that 
reason. 
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The  writer  does  not  think  that  the  plaintiff,  at  the  time 
he  commenced  his  action,  was  entitled  to  any  relief  as 
against  the  defendant,,  the  City  Garbage  Company.  But 
the  majority  think  that  he  was.  In  such  case  the  appor- 
tionment of  costs  is  tvithir  the  sound  discretion  of  a  court 
of  equity,  and  it  does  not  appear  that  there  was  an  abuse 
of  discretion  in  that  regard  by  the  trial  court. 

The  decree  of  the  district  court  is 

Affirmed. 

Rose,  J.,  dissents. 


Chablbs  R.  Whitlow,  appellee,  v.  Missouri  Pacific 
Railway  Company,  appellant. 

Piled  November  12, 1913.    No.  17,384. 

1.  Bailroads:   Action  for  Damages:    Negligence:    Question  for  Jury. 

In  an  action  for  damages  against  a  railroad  company  because  of 
the  injury  to  property  occasioned  by  its  alleged  negligence,  it  is 
for  the  iury  to  say,  under  proper  instructions  from  the  court, 
whether  the  acts  proved  constitute  negligence  for  which  the  com- 
pany is  liable. 

2.  KegUgence:   Questions  for  Court  and  Jury.   While  the  court  may 

say  what  act  or  omission  of  a  party  is  evidence  of  negligence,  it  is 
for  the  jury  to  say  what  conclusion  such  evidence  warrants. 
Omaha  Street  R,  Co,  v.  Craig,  39  Neb.  601. 

Appeal  from  the  district  court  for  Nemaha  county: 
Lbander  M.  Pembbrton,  Judge.    Affirmed. 

Edgar  M.  Morsman,  Jr.^  and  Will  H.  Thompson^  for 
appellant. 

Lambert  &  McCarty^  contra. 

Hamer,  J. 

This  case  was  brought  in  the  district  court  for  Nemaha 
county  against  the  defendant,  the  IMissouri  Pacific  Rail- 
way Company,   to  recover  damages  for  the  alleged   do- 
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Struct  ion  of  a  wagon,  water- tank,  pump  and  harness.  The 
articles  mentioned  were*  destroyed  at  a  public  crossing, 
where  there  was  a  collision  between  the  wagon  and  the 
water-tank  of  the  plaiUtiflF  and  a  train  of  cars  belonging 
to  the  defendant.  The  plaintifiF  had  a  verdict  and  judg- 
ment, from  the  latter  of  which  the  defendant  prosecutes 
an  appeal. 

It  is  undisputed  that  there  was  a  collision,  and  the  ques- 
tion is  against  whom  should  the  blame  attach. 

The  petititm  alleged  that  the  bell  on  the  locomotive  was 
not  rung  nor  the  whistle  blown  at  a  distance  of  80  rods  or 
more  from  the  railroad  crossing  where  the  collision  oc- 
nirred;  tliat  the  team  and  wagon  was  in  charge  of  an 
employee  of  the  plaintiflF,  who  was  exercising  due  care 
and  prudence  in  the  handling  of  the  team,  and  that  the 
(l(»strn('tion  of  t\w  property  by  the  locomotive  was  without 
any  fault  or  n(»gl(*ct  of  the  plaintiff  or  his  agent  or  em- 
ployee, and  that  it  was  wholly  caused  by  the  negligence 
and  <areh»ssness  of  the  defendant.  The  property  de- 
stroy(»(l  was  being  used  in  the  hauling  of  water  for  the 
l)nrp<»so  of  supplying  an  engine  that  furnished  power  to 
run  a  threshing  machine  in  the  neighborhood  of  the  cross- 
ing. The  answer  of  the  defendant  admitted  that  it  was  a 
corporation  owning  the  railroad  which  extended  between 
the  city  of  Auburn  and  the  city  of  Omaha,  in  the  state  of 
Nebraska ;  also  admitted  that  the  plaintiff  was  the  o>\Tier 
and  in  possession  of  the  articles  destroyed;  also  admitted 
that  there  was  a  collision  between  the  wagon  and  water- 
tank  of  the  plaintiff  and  the  train  of  cars  of  the  defend- 
ant; but  denied  that  the  collision  was  due  to  any  negli- 
gent act  or  omission  on  the  part  of  the  defendant  or  its 
agents  or  servants;  also  alleged  that,  if  the  plaintiff  re- 
ceived any  injury,  the  same  was  caused  by  the  negligence 
of  the  plaintiff  and  his  employee  who  had  the  custody  of 
the  property ;  that  the  plaintiff  placed  the  custody  of  the 
property  in  the  hands  of  a  young  and  inexperienced  boy, 
who  was  driving  the  wagon  at  the  time  of  the  coUisioiiy 
;  nd  that  this  boy  uegligently  and  carelessly  drove  npon 
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and  over  a  jmblic  cros8ing  without  using  due  care  in  look- 
ing out  ft)r  tbe  approach  of  tlie  defendant's  train,  and 
after  hearinj^  and  seeing  the  approach  of  the  train. 

The  driver  teBtifted  on  behalf  of  the  plaintifi  that  he 
was  16  yi^iiVH  old;  that  the  team  consisted  of  a  mule  and 
a  horse;  tliat  a  holdback  strap  had  been  broken;  that  the 
wagon  pushed  down  on  the  horse,  which  had  no  holdback, 
and  that  the  mule  had  to  do  all  the  holding  back  tliat  was 
done.  The  boj  was  hauling  water  for  a  steam  thresher. 
He  got  a  load  of  water  and  started  back  to  the  tliresher. 
He  had  to  cross  the  railroad  track.  He  cros>xd  it  on  a 
public  roiid  running  east  and  west,  while  tlie  railroad 
triitk  ran  north  and  south.  He  was  driving  down  a  hill 
near  the  crossing  as  tlie  train  approached.  The  wagon 
came  down  the  hill  onto  the  crossing  where  the  collision 
happened,  probably  accelerated  by  the  condition  of  the 
broktni  holdbark  strap.  The  witness  testified  that  tlie 
train  was  going  north,  and  that  it  was  about  50  feet  from 
him  wfiPn  he  first  saw  it;  that  the  engine  did  not  whistle 
until  the  train  bit  the  vagon^  and  that  the  hell  did  not 
ring:  that,  as  he  was  crossing  the  track,  he  looked  up  and 
saw  the  train  on  the  track  just  a  short  distance  from  him, 
and  that  he  jnmx)ed  ott'  the  Avagon,  and,  just  a^  he  jumped, 
the  train  hit  the  tank  and  broke  it  all  to  pieces.  For- 
tnnately  ttie  team  Avas  not  injured. 

The  last  paragraph  of  instruction  No.  5,  given  at  the 
request  of  the  plaintiff,  and  quoted  in  defendant's  brief, 
is  as  folbnvs:  **Aiid  if  from  the  evidence  you  believe  that 
the  injnry  alleged  by  the  plaintiff  did  occur,  and  that  the 
defendant  railroad  company  caused  the  same,  as  alleged 
in  plaint! tfs  petition,  and  you  further  find  that  in  the 
causing  of  said  accident  the  defendant  was  guilty  of 
negligence  nnd(T  tlie  rules  laid  down  to  you  in  the  in- 
structions given,  yon  shall  find  for  the  plaintiff."  When 
this  part  wi  the  instruction  is  read  in  connection  with  the 
part  not  quoted,  the  instruction,  as  a  whole,  is  clearly  not 
erroneoua  In  the  part  not  quoted  the  jury  were  told  that, 
IE  determining  whether  the  plaintiff  was  guilty  of  con- 
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tributory  negligence,  they  might  take  into  consideration 
whether  he  looked  and  listened  for  the  train  the  distance 
from  the  track  at  which  he  could  first  see  it,  the  obstruc- 
tions to  his  view,  and  all  the  circumstances  and  conditions 
shown  then  to  have  existed,  and  if  from  all  the  evidence 
they  found  that  the  person  in  charge  of  the  team,  wagon 
and  otlier  property  exercised  the  care  and  caution  in  at- 
tempting to  cross  the  railroad  track  that  a  prudent  and 
careful  man  would  have  exercised  under  such  circum- 
stances, tlien  that  the  plaintiff  was  not  guilty  of  contrib- 
utory negligence.  The  foregoing,  in  substance,  was  intro- 
ductory to  the  matter  quoted  and  qualifies  the  same. 

At  the  plaintiff's  request  the  court  gave  to  the  jury 
instruction  No.  1,  as  follows:  "You  are  instructed  that 
section  104  of  cliapter  16  of  the  statutes  of  Nebraska, 
which  applies  to  this  section,  is  as  follows:  *A  bell  of  at 
least  thirty  pounds  weight  or  a  steam  whistle  shall  be 
placed  upon  each  locomotive  engine,  and  shall  be  rung 
or  whistled  at  the  distance  of  at  least  80  rods  from  the 
place  where  the  said  railroad  shall  cross  any  other  road 
or  street,  and  be  kept  ringing  or  whistling  until  it  shall 
have  crossed  said  road  or  street,  under  a  penalty  of  fifty 
dollars  for  every  neglect,  to  be  paid  by  the  corporation 
owning  the  railroad,  one-half  thereof  to  go  to  tlie  informer, 
and  the  other  half  to  this  state,  and  also  be  liable  for  all 
damages  which  sliall  be  sustained  by  any  person  by  rea- 
son of  such  negkHt."  Now,  in  this  case,  if  you  find  from 
the  evidence  tliat,  as  the  engine  of  the  defendant  railroad 
company  approaclied  the  public  crossing  where  the  acci- 
dent hai)peii('(l,  the  whistle  was  not  sounded  nor  the  bell 
rung,  as  required  by  the  statute,  and  that  the  accident 
complained  of  was  caused  by  the  failure  so  to  ring  the 
bell  or  blow  the  whistle,  and  without  any  fault  or  negli- 
gence on  tlie  part  of  the  plaintiff  or  his  employee  or  serv- 
ant who  was  at  tluit  time  in  charge  of  the  property  in- 
jured, then  you  shall  find  for  the  plaintiff." 

It  was  evidently  tlie  intention  of  the  trial  court  t,o  sub- 
mit to  the  jury  tie  (pic^stion  of  the  defendant's  alleged 
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negligence  in  failing  to  ring  the  bell  or  to  blow  the  whistle 
as  the  train  approached  the  crossing.  It  is  contended  by 
the  appellant  that,  as  the  trial  court  told  the  jury  to  find 
the  defendant  railroad  company  liable- if  the  bell  was  not 
rung  or  the  whistle  w.as  not  blown  at  the  distance  of  at 
least  80  rods  from  the  crossing,  then  that  the  instruction 
relating  thereto  was,  in  effect,  to  say  to  the  jury  that  they 
should  exclude  from  their  consideration  any  and  all  other 
facts  relating  to  the  case,  and  that  they  should  rest  their 
verdict  solely  on  the  failure  to  ring  the  bell  or  to  blow 
the  whistle;  but  this  contention  loses  siglit  of  the  fact 
that  instruction  No.  1,  quoted  last  above,  contains  the 
further  provision  that,  if  the  accident  complained  of  was 
caused  by  the  failure  so  to  ring  the  bell  or  blow  the 
whistle,  and  irithout  any  fmilt  or  negligence  on  the  part 
of  the  plaintiff  or  his  employee  or  servant,  then  there 
could  be  a  finding  for  the  plaintiff.  Tliat  the  broken  hold- 
back strap  on  the  horse  which  prevented  him  from  hold- 
ing back  the  wagon,  and  which  compelled  the  mule  to  do 
all  the  holding  back  that  was  done,  may  have  accelerated 
the  speed  of  the  wagon  down  the  hill  as  it  approached  the 
crossing,  and  may  have  thereby  contributed  to  the  acci- 
dent, is  possible,  and  perhaps  probable;  but  whether 
there  was  negligence  of  a  contributory  character  attach- 
ing to  the  plaintiff  because  of  this  fact  was  a  matter 
peculiarly  within  the  province  of  the  jury,  as  also  whether 
the  bell  was  rung  or  the  whistle  blown,  and,  if  not,  whether 
the  failure  to  do  so  on  the  part  of  the  defendant  caused 
the  injury. 

Instruction  No.  1,  complained  of,  was  apparently  copied 
from  the  instruction  given  on  behalf  of  the  plaintiff  in 
Union  P.  R.  Co.  v.  Elliott,  54  Neb.  299.  That  instruction 
was  not  given  in  a  case  on  all  fours  with  the  instant  case. 
In  that  case  one  Elliott  was  an  employee  of  the  railway 
company,  and  while  standing  between  two  tracks  in  a 
switch-yard  he  was  struck  by  a  passing  engine.  He  had  a 
verdict  and  judgment.  Of  the  instructitm  given  tl)is  court 
said :  "Rut,  if  the  instruction  was  erroneous,  we  do  not 
think  it  prejudiced  the  railway  company,  as,  after  all,  the 
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*»fffH't  (if  tlic*  iii§;tnH'tinn  was  U*  tell  the  jury  tlint  if  Elliott*s 
injury,  vvitlj(»ut  iie^Hi^HUv  ou  his  pi\i1,  wns  CiUisi*<l  by  the 
failure  of  a  hell  to  lye  nm^  or  a  whistle  to  be  blown  on  the 
KW  it  I'll  enj^ine,  tlien  the  railvvny  company  wai*  liable.  The 
4|U(klin^  uf  tli(*  statute  by  the  eourt  in  tlie  instruct  ion 
adfled  ru>thin^  whatever  to  it,  as,  irresiKH-tive  of  a  statute^ 
th*^  Btartin^  <»r  rnnninfi  nf  a  switch  engine  in  a  switch- 
yard filled  with  a  network  of  tratks,  upon  which  cars 
and  enp:ines  are  constantly  nmving  and  in  which  yardmen 
are  constiiutly  at  Wf>rk,  vvitliont  the  rinj^in^  of  a  l>ell  or 
the  l>h»win^  of  a  whistle,  is  evidenee  of  negligence/' 

While  it  wa»  nnneci^sKiry  to  inform  the  jun»rs  that  a 
lienalty  of  ?oO  nii^ht  l»e  inflick'd  npon  ttie  corpora tiou 
owning  the  railroad  f<>r  even-  neglect  to  ring  the  bell  or 
blow  th(*  whistle,  it  was  f[nite  proj>er  tA>  tell  them  that  the 
railroad  coinimny  was  liable  for  all  clanuiges  sustained 
by  tlu*  plaintiff  in  this  case  by  reasiin  of  snch  neglect-^ 
provith^l  they  sn>  found.  If  tlie  instruction  may  have  been 
erroncuns  because  of  the  statement  touching  the  $50  pen- 
aliy  which  might  be  inflicted  fop  negb^ct  to  ring  the  bell 
or  blow  tlu*  wfiistle,  it  does  not  therefore  follow  that  the 
error  was  so  far  prejudicial  that  the  verdict  was  induced 
by  it,  and  shtmld,  because  of  that  fact,  he  set  aside.  The 
trial  court  quoted  the  statute  probably  as  the  easit.*st  way 
of  telling  the  jury  the  liability  which  the  defendant  in- 
curred if  it  was  negligent;  and,  while  there  was  no  neces- 
fiity  to  toll  tltem  of  the  punishment  which  miglit  be  in- 
flicted in  another  and  (Afferent  proceeding,  if  the  com- 
pany should  be  prosei^uted  and  found  guilty,  it  does  not 
follow  that  the  verdict  was  I  wrought  about  by  the  state- 
ment made.  It  was  fnr  tlie  jury  to  find  the  facts  under 
proper  instructions.  The  evidence  sustains  the  verdict, 
and,  in  any  evf»nt,  the  defendant  does  not  make  the  con- 
tention that  it  fails  to  do  sr^  It  complains  only  of  the 
instructions.  We  are  unable  to  find  any  prejudicial 
error  therein. 

The  judgment  of  the  district  court  is 

Afftrmed. 

SEnGWit^Kj  J.J  not  sitting. 
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G.  A.  CiLwcER  Company,  appellant,  v.  Willlvm  Combs, 

APPELLEE.* 
Filed  December  4, 1913.    No.  17,442. 

1.  Beplevin:  Natuke  of  Action.  In  an  action  of  replevin  the  wrongful 

detention  of  the  property  in  dispute  and  plaintiff's  right  to 
possession  constitute  the  gist  of  the  action. 

2.  Appeal:  Theory  of  Case.    On  appeal  to  the  supreme  court  the  cause 

will  be  treated  and  disposed  of  upon  the  theories  presented  by  the 
parties  upon  the  trial,  if  a  liberal  construction  of  the  pleadings 
as  construed  by  them  will  permit  the  same  to  be  done. 

3.  Beplevin:  Demand:  Instructions.    Where,  in  an  action  in  replevin, 

the  evidence  showed  conclusively  that  a  sufficient  demand  for  the 
possession  of  the  property  had  been  made  before  the  commence- 
ment of  the  suit,  an  instruction  by  the  court,  whether  right  or 
wrong,  that  proof  of  a  demand  was  necessary  in  order  to  permit 
the  plaintiff  to  recover  could  work  no  prejudice  to  tha  plaintiff. 

Appeal  from  the  district  court  for  Butler  county: 
George  P.  Corcoran,  Judge.    AffirmecL 

G.  M.  Skiles  and  F.  H,  Mizera,  for  appellant 

L.  S.  Hastings^  contra. 

Reese,  0.  J. 

This  is  an  action  in  replevin,  instituted  in  the  county 
court  of  Butler  county,  by  plaintiff  against  the  defendant 
for  the  possession  of  an  upright  Brewster  piano,  which 
was  alleged  to  have  been  wrongfully  detained  by  defend- 
ant, plaintiff  claiming  the  ownership  and  the  right  to  the 
possession  thereof.  Defendant  answered,  admitting  that 
plaintiff  was  the  owner  of  the  piano  at  the  time  of  the 
commencement  of  the  suit  and  was  entitled  to  the  pos- 
session thereof,  but  alleging  that  no  demand  had  been 
made  for  the  property  prior  to  the  commencement  of  the 
suit.  In  addition  to  a  general  denial,  he  pleaded  a  "coun- 
terclaim set-off/'  alleging,  in  substance,  that  an  agent  of 
plaintiff  took  the  piano  to  the  home  of  defendant,  stating 

•  Reversed.    See  opinion.  Vol.  95,  p.  — . 


656  XEHKA8KA  REPORTS.  rVou94 


Cranoer  Co.  v.  Combe. 


that  be  had  sold  the  iustniiuent  to  a  neighbor  of  defend- 
ant, who  was  not  quite  ready  to  receive  it^'and  asked  per- 
mission to  leave  it  at  defendant's  residence  for  one  or 
two  weeks,  and  by  the  consent  of  defendant's  wife  placed 
it  in  defendant's  home;  that  after  the  expiration  of  said 
time  defendant  notified  plaintiff's  agent  to  remove  it  or 
storaj^e  would  be  charged  therefor;  that  plaintiff  paid  no 
attention  to  said  demand,  but  left  the  property  in  defend- 
ant's house*  for  some  eight  months,  and  that  a  reasonable 
charg(»  fur  such  storage  would  be  the  sum  of  f45,  for 
which  judgment  was  demanded  with  costs.  A  reply  con- 
sisting of  a  general  denial  was  filed.  A  jury  trial  was 
had,  which  n^sulted  in  a  verdict  finding  that  at  the  time 
of  the  commencement  of  the  action  the  defendant  was  not 
wrongfully  d(»taining  the  possession  of  the  property,  and 
ass(»sHing  his  recovery  "on  his  counterclaim"  at  the  sum 
of  $25.  Plaintiff  moved  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  excessive;  that  it  was  not  sustained 
by  sufficient  evidence;  was  contrary  to  law;  for  errors 
occurring  at  the  trial;  and  that  the  court  erred  in  giving 
certain  s])ecified  instructions  to  the  jury.  The  motion  for 
new  trial  was  overruled,  and  judgment  rendered  in  favor 
of  defendant  for  the  sum  of  |25  and  costs  of  suit  Plain- 
tiff appeals. 

It  is  to  be  regi'cttcd  that  more  careful  attention  has  not 
been  given  to  tlu»  provisions  of  the  code  governing  suits 
in  replevin,  and  to  the  rules  of  pleading  in  such  actions 
as  established  by  a  long  stories  of  decisions  by  this  court. 
It  is  difficult  to  see  how  the  admission  that  plaintiff  was 
the  owner  and  entitled  to  the  possession  of  the  property 
in  dispute  at  the  time  of  the  commencement  of  the  action 
can  be  well  harmonized  with  the  general  denial  pleaded 
in  the  same  answer.  The  gist  of  the  action  is  the  right  to 
the  possession  of  the  property.  If  plaintiff  was  the  owner 
and  entitled  to  the  possession  thereof,  as  admitted  in  the 
answer,  it  was  entitled  to  judgment  without  further  proof. 
If  defendant  had  a  lien  on  the  piano  for  the  storage, 
plaintiff  was  not  entitled  to  possession,  and  a  general 
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denial  was  the  only  pleading  necessary,  for  by  it  every 
averment  of  the  petition  was  denied,  including  that  of  the 
right  of  possession.  Jenkins  v,  Mitchell,  40  Neb.  664; 
Davis  V.  Culver,  58  Neb.  265.  If  defendant  were  held 
strictly  to  his  pleading,  it  is  doubtful  if  there  was  any 
issue  to  be  tried.  However,  as  all  parties  seemed  to  be 
satisfied  with  the  presentation  of  issues,  and  tried  the 
case  upon  defendant's  counterclaim  or  set-oflf  without 
objections  and  as  if  no  admission  had  been  made  in  the 
answer,  we  will  be  equally  liberal  and  determine  the  case 
upon  the  record  brought  to  this  court. 

The  evidence  is  conclusive  that  plaintiff  has  at  all  times 
been  the  owner  of  the  property.  The  only  question  is  as 
to  defendant's  lien  for  storage  and  care..  There  was  evi- 
dence tending  to  prove  that  at  or  about  the  expiration  of 
the  two  weeks  defendant  notified  plaintiff  that  the  piano 
would  have  to  be  removed  or  storage  would  be  charged. 
It  was  not  removed  for  many  months  thereafter.  While 
it  may  be  that  the  jury  were  somewliat  liberal  in  their 
verdict,  we  cannot  say  it  was  so  excessive  as  to  call  for  a 
reversal  of  the  judgment  or  require  a  remittitur. 

The  court  instructed  the  jury,  in  substance,  that  before 
plaintiff  could  recover  he  must  prove  a  demand  for  the 
proi)erty  before  the  commencement  of  the  action.  This 
instruction  was  excepted  to,  and  is  now  assigned  for  error. 
As  there  was  ample  proof  of  demand,  the  instruction  could 
work  no  prejudice,  even  if  ip^Tong.  It  was  in  accord  with 
the  theory  upon  which  plaintiff  tried  the  case.  Plaintiff 
cannot  now  complain. 

Finding  no  error  requiring  a  reversal  of  the  judgment, 
it  is 

Affirmbd. 

Litton,  Fawo£Tt  and  Hamhr,  JJ.,  not  sitting. 
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W.  N.  Ford  wr  al.,  appbll.\nt8j  ▼.  Perey  E.  Thompson, 

APPEl^LBH. 

PiUP  Dbckmbbb  4, 1913.   No.  18,143. 

tntoxicatiiig  Uqaon:  Lickxbbb:  Powks  or  Boakd.  Where  the  eiecton 
oi  a  city  or  Tlllmge  at  a  legal  election  held  therein  under  the 
proTlBiona  of  section  U  ch.  75,  laws  1911  (Comp.  St.  1911,  ch.  60. 
sec.  25)  haTe  Toted  upon  the  question  of  "license"  or  *^o  licenae** 
for  the  sale  of  intoxicating  liquors,  and  a  majority  of  the  Totes 
cast  are  in  favor  oi  "no  license,'*  the  city  or  Tillage  bosrd  hate 
no  authority  to  issue  a  license  daring  the  then  current  year. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Wbstover,  Judge.    Reversed  toith  directions. 

A,  C.  Plantz  and  M.  F.  Harrington^  for  appellants. 

Allen  O.  Fisher,  William  P.  Rooney  and  R.  L.  Wilhite, 
contra. 

Reese,  C.  J. 

An  application  was  made  to  the  chairman  and  board 
of  trustees  of  the  village  of  Rushville  for  a  license  author- 
izing Perry  E.  Thompson  to  sell  intoxicating  liquors  in 
said  village.  The  petition  was  signed  by  the  requisite 
number  of  resident  freeholders  of  the  village,  and  notice 
of  the  time  for  hearing  was  duly  given.  A  remonstrance 
was  presented,  in  wln'ch  it  was  alleged  that  prior  to  the 
first  Tuesday  in  April,  1913,  a  petition  signed  by  54  resi- 
dent freeholders  of  the  village  had  been  presented  to  the 
clerk  asking  that  tlie  question  of  whether  license  should 
be  issued  for  the  sale  of  liquors  therein  be  submitted  to  the 
legal  voters  at  said  election,  that  the  question  was  duly 
submitted;  and  that  at  said  election  a  majority  of  the 
electors  voted  against  the  issuance  of  such  license.  At 
the  hearing  before  the  village  board  it  was  stipulated  that 
the  election  was  duly  held,  and  that  the  result  thereof 
was  as  alleged  and  fully  set  out  in  the  remonstrance.  The 
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applicant  filed  a  motion  to  strike  from  the  remonstrance 
the  averments  relative  to  said  election,  uiK)n  the  grounds : 
"(1)  That  said  pretended  remonstrance  does  not  state 
facts  suflRcient  to  constitute  a  remonstrance;  (2)  that 
said  remonstrance  does  not  state  facts  sufficient  to  con- 
stitute a  legal  objection  to  the  issuance  of  a  license;  (3) 
for  the  reason  that  the  facts  stated  in  the  pretended  re- 
monstrance are  not  sufficient  to  constitute  a  repeal  of  the 
present  ordinance  permitting  the  issuance  of  license  in 
said  village  now  in  full  force  and  effect."  This  motion 
was  sustained  and  the  license  ordered  to  issue.  The  re- 
monstrants appealed  to  the  district  court,  where  the  ac- 
tion of  the  village  board  was  affirmed,  and  the  appeal  dis- 
missed.    The  i*emonstrants  now  api)eal  to  this  court. 

As  we  view  the  case,  the  only  questi(m  is  as  to  the  effect 
of  the  election  upon  the  question  of  "license"  or  "no 
license,"  for  it  is  ccmceded  that  a  legal  and  proper  elec- 
tion was  held.  It  is  provided  in  section  25,  ch.  50,  Comp. 
St.  1911,  that  "in  incorporated  cities  and  villages  of  less 
than  10,000  inhabitants,  if  thirty  legal  resident  voters,  or 
if  there  are  less  than  sixty,  a  majority,  who  are  also  free- 
holders within  the  corporate  limits  of  the  city  or  village, 
at  least  thirty  days  before  a  municipal  election,  petition 
the  proper  authorities  to  have  the  question  of  'license' 
or  *no  license'  submitted  thereat,  the  question  shall  be 
submitted  in  the  manner  prescribed  by  existing  law  for 
the  submission  of  other  questions  and  the  majority  vote 
of  those  voting  on  the  question  shall  be  mandatory  upon 
the  licensing  authorities."  The  contention  that  this  pro- 
vision of  the  statute  is  subject  and  subordinate  to  any 
ordinance  that  the  board  may  enact  cannot  bo  Tuaintained. 
It  is  true  that  before  any  license  can  be  issued  there  must 
be  an  ordinance  providing  for  the  same  (State  r.  Andretrs, 
11  Neb.  523),  but  that  does  not  carry  witli  it  the  impt)si- 
tion  of  the  duty  to  issue  a  license  where  the  board  is 
satisfied  that  for  any  legal  reason  the  license  ouglit  not 
to  issue.  The  discretion  of  the  board  is  not  destroyed  by 
the  passage  of  such  an  ordinance.     It  is  to  be  observed 
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that  by  the  provision  of  the  statute  it  is  left  with  the 
people  of  the  village  or  city  to  direct  the  action  of  the 
board,  when  they  see  proper  to  do  so,  and  when  they  do 
take  action  in  the  manner  prescribed  their  decision  shall 
be  final,  and,  in  so  far  as  to  whether  license  may  or  may 
not  issue,  the  action  of  the  majority  should  be  mandatory 
upon  the  licensing  authorities.  "A  ^mandatory-  provision 
in  a  statute  is  one  which  must  be  observed,  as  distinguished 
from  a  'directory'  provision,  which  is  one  which  leaves  it 
optional  with  tlie  department  or  oflBcer  to  which  it  is  ad- 
dressed to  obey  it  or  not,  as  he  may  see  fit."  5  Words 
and  Phra*ses,  4332.  "Mandatory,  Containing  a  command; 
preceptive;  imperative;  peremptory.''  Black,  Law  Dio- 
ti(mary  (2d  ed.)  754.  "In  the  construction  of  statutes, 
this  word  is  api)lied  to  such  as  require  to  be  ol)eyecl,  under 
penalty  of  having  pro<'eedings  under  them  declared  void.'' 
2  l>ouvier.  Law  Dictionary  (Rawles'  revisi(m)  305.  Sei^ 
26  (\vc.  513.  "Mandatory  Statute.  A  statute  the  efifei^t 
of  which  is  that,  if  its  provisions  are  not  complied  with 
according  to  their  terms,  the  thing  done  is,  as  to  it,  void." 
Century  Dictionary.  "Mandatory.  Containing  a  com- 
mand; peremptory.-'  Cyclopedic  Law  Dictionary,  Si»e 
Hnrford  t\  City  of  Onuiha,  4  Neb.  336,  351.  Witliout 
citing  any  further  authorities,  and  there  are  many  others, 
it  is  clear  that  the  provisions  of  the  statute  above  quoted 
require  that  they  must  be  obeyed,  and  that  any  act  done 
in  violation  of  its  provisions  is  void.  It  was  the  cleiir 
purpose  and  intention  of  the  legislature  to  remove  the 
agitation  of  the  question  of  "license"  or  "no  license"  from 
the  jurisdiction  and  authority  of  the  village  board  in  all 
cases  where  the  electors  of  the  municipality  assumed  to 
take  the  matter  in  hand  and  decide  the  question  for 
tliemselves.  The  board  had  no  other  jurisdiction  nor  au- 
thority than  to  do  as  directed  by  the  people.  If  the  "no 
license"  vote  was  in  the  majority,  their  power  over  the 
question  was  entirely  taken  away  and  no  license  could 
legally  issue  for  the  current  year.  If  the  "license"  vote 
was  in  the  majority,  the  board  might  not  arbitrarily  re- 
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fuse  to  grant  any  licenses,  but  their  discretion  as  to  par- 
ticular cases  was  not  destroyed.  It  follows  that  the 
action  of  the  board  in  granting  the  license  was  void. 

Objection  is  made  to  the  record  presented,  to  the  dis- 
trict court,  and  now  to  this  court.  Prior  to  the  hearing 
before  the  village  board,  it  was  stipulated  that  the  pro,- 
reeding  might  be  taken  down  by  the  oflBcial  stenographer 
of  the  district  court,  who  was  present,  and  that  his  tran- 
script should  be  certified  by  the  village  clerk  and  deposited 
in  the  office  of  the  clerk  of  the  district  court,  should  an 
appeal  be  desired  by  either  party.  While  in  some  respects 
there  may  have  been  a  departure  from  the  usual  course, 
we  see  no  good  reason  why  the  parties  might  not,  in  the 
economy  of  time,  enter  into  and  follow  such  a  stipula- 
tion. The  transcript  was  duly  certified  by  the  village 
clerk,  filed  in  the  office  of  the  clerk  of  the  district  court, 
and  is  certified  to  this  court  by  the  latter.  But,  even  if 
the  validity  of  the  authentication  of  the  evidence  should 
be  open  to  question,  that  fact  could  make  no  difference. 
It  was  shown  by  the  remonstrance  that  a  valid  election 
had  been  held.  All  the  board  could  then  do  was  to  ex- 
amine the  proofs  of  the  fact,  the  evidence  of  which,  at- 
tached to  the  remonstrance,  was  before  them.  If  the  elec- 
tion had  been  held  resulting  in  a  majority  vote  for  "no 
license,"  they  had  no  jurisdiction  over  the  matter,  and 
the  only  thing  they  could  lawfully  do  was  to  obey  the 
mandate  of  the  statute  and  go  no  further  with  the  hear- 
ing. The  mere  fact  that  an  election  had  been  held  and 
"no  license"  voted  deprived  them  of  all  power  to  act. 
The  jurisdiction  of  the  district  court  and  this  court  can- 
not therefore  be  questioned. 

Our  attention  is  called  to  a  certificate  of  the  secretary 
of  state  setting  out  the  legislative  proceedings  of  1881,  by 
which  chapter  50,  Comp.  St.  1911,  was  passed,  and  it 
would  seem  from  the  reading  of  appellee's  brief  that  the 
regularity  of  the  passage  of  the  act  by  the  legislature  is 
attacked.  This  question  was  not  submitted  to  the  dis- 
trict court;  the  date  of  the  certificate  showing  that  it  was 
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issued  long  after  the  hearing  in  the  district  court,  and 
nearly  three  months  after  the  appeal  was  filed  in  this 
court.  New  questions  cannot  be  sprung  upon  a  case  in 
that  way  in  the  appellate  court. 

It  is  claimed  that  the  provisions  of  chapter  32,  laws 
1897,  though  never  in  force  in  the  village  of  Rushville, 
should  be  considered  here  as  throwing  light  upon  the  in- 
tention of  the  legislature  of  1911  in  passing  the  provision 
for  election  on  "license"  or  "no  license"  herein  above 
quoted.  It  is  so  plain  that  the  two  acts  are  separate  and 
independent  of  each  other,  we  wall  give  the  subject  no 
further  attention. 

The  judgiuent  of  the  district  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  reverse  the  order 
of  the  village  board,  cancel  the  license,  and  dismiss  the 
application  therefor.  As  the  pretended  license  can  afford 
no  protection  to  the  licensee,  the  action  of  the  board 
should  be  taken  at  once. 

Reversed. 

Lbtton,  Fawcett  and  Hambr,  JJ.,  not  sitting. 


W.  N.  Ford  bt  al.,  appellants,  v.  George  E.  Davis, 

APPELLEE. 
Filed  December  4, 1913.    No.  18,144. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westover,  Judge.    Reversed  toith  directions, 

A.  G.  Plantz  and  M.  F.  Harrington,  for  appellants. 

Alien  G,  Fisher,  William  P.  Rooney  and  R.  L.  Wilhite, 
contra. 

Reese,  C.  J. 

This  is  a  companion  case  to  that  of  Ford  v,  Thompson^ 
ante,  p.  658,  It  is  submitted  on  a  similar  record  and  upon 
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the  same  briefs  and  argument.  The  decision  is  therefore 
the  same  as  in  that  case.  The  judgment  of  the  district 
court  is  reversed,  with  directions  the  same  as  in  that 
case. 

Bevebsed. 

LFrroN,  Pawgett  and  Hameb,  JJ.,  not  sitting. 


WiLMAM  O.  Kbabns,  appellee,  V.  Otto  p.  Blum, 

APPELLANT. 
Fn.ED  December  4,1913.    No.  17,484. 

1.  InstnictionB  complained  of  examined,  and  found  to  correctly  state 

the  Issues  made  by  the  pleadings;  and,  while  not  very  clear,  they 
are  held  to  be  without  reversible  error. 

2.  Appeal:    Conft.tcting   Evidence.    Where    the   issues   made   by   the 

pleadings  are  submitted  to  a  jury  on  conflicting  evidence,  their 
verdict  will  not  be  set  aside,  unless  it  clearly  appears  to  be  wrong. 

Appeal  from  the  district  court  for  Harlan  county: 
Habry  S.  Dungan,  Judge.    Affirmed. 

W.  8.  Morlan,  for  appellant. 

John  Everson,  contra. 

Barnes,  J. 

This  action  was  commenced  in  justice  court.  It  was 
appealed  to  the  district  court,  and  plaintiff  there  sought 
to  recover  f 75  alleged  to  be  due  him  from  the  defendant, 
and  also  a  balance  alleged  to  be  due  him  from  the  defend- 
ant for  hauling,  and  pasturing  a  horse,  amounting  to 
129.76.    The  total  amount  claimed  by  plaintiff  was  |104.75. 

By  his  answer  the  defendant  admitted  the  purchase  of 
the  horse,  but  alleged  that  he  received  it  in  payment  for 
a  balance  due  to  him  from  plaintiff  on  an  old  accounti  and 
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denied  each  and  every  other  allegation  contained  in  plain- 
tiff's petition.  Defendant  further  alleged  that  plaintiff 
leased  certain  real  estate  situated  in  Harlan  county,  Ne- 
braska, from  defendant,  and  was  a  tenant  upon  the  land 
so  leased,  beginning  on  the  1st  day  of  March,  1907,  and 
ending  on  the  1st  day  of  March,  1911;  that  for  the  first 
three  years  of  said  time  plaintiff  and  defendant  owned 
cattle  and  hogs  which  were  kept  on  said  farm,  and  the 
plaintiff,  under  the  terms  of  his  lease,  was  to  cultivate 
said  land  and  feed  and  care  for  all  of  said  stock,  and 
when  said  stock  was  sold  eacli  of  the  parties  was  to  re- 
ceive a  share  thereof;  tliat  the  defendant  was  also  to  re- 
ceive a  share  of  the  cream  and  other  property  sold  from 
said  farm;  that  in  the  fall  of  1908  plaintiff  became  in- 
debted to  defendant  for  defendant's  share  of  cattle,  cream, 
liogs  and  wheat  sold  by  the  plaintiff,  to  the  amount  of 
1170;  tliat  in  the  fall  of  1909  plaintiff  became  indebted 
to  defendant  in  the  sum  of  $77,  a  balance  due  the  defend- 
ant from  the  plaintiff  for  his  interest  in  the  cattle  sold  to 
])laintiff,  and  for  certain  cattle  purchased  by  plaintiff 
from  the  defendant;  that  during  the  last  year  of  said 
tenancy  the  plaintiff,  under  tlie  terms  of  his  lease,  was  to 
pay  defendant  |75  for  pasture  rent,  and  was  to  deliver  to 
defendant  one-third  of  all  corn  crops  grown  on  the  prem- 
ises, and  also  two  tons  of  baled  hay;  that  plaintiff  failed 
to  pay  to  tlie  defendant  the  sum  of  |75,  due  under  the 
lease  for  1910,  and  failed  to  deliver  to  defendant  the  two 
tons  of  baled  hay,  as  provided  for  in  said  lease,  and  the 
said  hay  at  tlie  time  it  should  have  been  delivered  to  the 
defendant  was  reasonably  worth  $5  a  ton;  that  at  the 
time  of  the  purchase  of  said  horse  plaintiff  also  owed 
defendant  the  sum  of  f8  for  a  wheat  drill  sold  and  de- 
livered to  plaintiff  by  the  defendant;  that  the  sums  due 
from  plaintiff  to  the  defendant  on  account  of  said  items 
amounted  to  |190,  for  which  sum,  with  costs  of  suit,  de- 
fendant prayed  judgment. 

The  plaintiff,  by  his  reply,  admitted  that  he  entered 
into  the  possession  of  certain  lands  of  the  defendant  on 
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or  about  the  1st  day  of  March,  1907,  but  not  as  a  tenant, 
as  alleged  by  defendant;  that  their  contract  was  in  writ- 
ing, and  by  its  terms  expired  March  10,  1910;  that  the 
contract  constituted  a  partnership  agreement,  and  was 
not  a  lease,  as  alleged  by  defendant;  that  plaintiff  oc- 
cupied said  premises  for  the  year  ending  Jlarch  1,  1911, 
as  a  tenant,  as  set  forth  in  defendant's  answer;  that  by 
the  terms  of  the  written  contract  the  parties  thereto  were 
interested  jointly  in  the  property  mentioned  in  the  an- 
swer of  the  defendant,  and  each  and  every  item  of  the 
charges  constituting  the  alleged  cause  of  action  in  said 
answer  and  cross-petition  of  the  defendant,  it  was  alleged, 
"relate  wholly  to  said  partnership  property  dealings;" 
that  no  settlement  of  their  partnership  accounts  has  ever 
been  made,  and  no  balance  has  ever  been  struck  in  favor 
of  either  party,  though  the  plaintiff  has  made  repeated 
demands  upon  the  defendant  for  a  settlement  thereof,  and 
defendant  has  refused  to  tender  to  the  plaintiff  an  ac- 
count of  the  items  claimed  against  him.  Plaintiff  denied 
each  and  every  other  allegation  contained  in  the  answer, 
and  prayed  that  the  items  claimed  by  the  defendant  under 
the  written  contract  might  be  excluded  from  considera- 
tion until  a  settlement  thereof  had  been  made  by  a  court 
of  equity. 

A  trial  was  had  to  a  jury,  and  on  the  12th  day  of  De- 
cember, 1911,  a  verdict  was  returned  in  favor  of  the 
plaintiff  for  the  sum  of  $95.97.  A  motion  for  a  new  trial 
was  overruled,  judgment  was  rendered  upon  the  verdict, 
and  the  defendant  has  brought  the  case  to  this  court  by 
appeal. 

On  the  trial  the  defendant  put  in  evidence  a  written 
contract  which  contained  the  lease  in  question,  and  an 
additional  agreement  as  follows:  "That  first  party  is  to 
furnish  the  following  stock,  to  be  placed  on  said  premises 
during  the  term  of  this  lease,  under  the  terms  herein 
named,  to  wit :  Ten  head  of  cows,  to  be  valued  at  $250,  or 
f25  per  head;  eleven  head  of  yearling  cattle  and  calves, 
valued  at  |170;  ten  head  of  brood  sows,  valued  at  |91, 
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and  two-til irds  interest  in  one  Poland-China  boar,  valued 
at  f 6.  The  said  second  party  is  to  famish  on  said  place 
the  following  personal  proi)erty,  to  wit:  Five  head  of 
milch  cows,  valued  at  fl25;  five  head  of  brood  sows, 
valued  at  f55;  and  five  head  of  calves,  valued  at  |50; 
and  one- third  interest  in  said  boar,  valued  at  $3;  said 
property  of  each  party  to  be  fed  and  cared  for  on  the 
place  by  said  second  party  out  of  the  crops  raised  on  said 
place,  but  from  this  date,  to  the  crop  is  raised  on  said 
place,  second  party  is  to  furnish  two-thirds  of  the  grain 
and  feed  for  said  stock,  and  first  party  is  to  furnish  one- 
third  of  the  same,  and  at  the  expiration  of  this  lease  and 
ap:reement  said  stock  is  to  be  sold,  or  divided,  as  follows: 
First  party  is  to  take  sufficient  stock  or  cash  from  the 
sale  of  the  same,  in  equal  value  of  the  stock  he  now  fur- 
nished, to  wit,  1454,  and  second  party  is  to  take  out  of  the 
j)r(>ceods  of  tlie  sale  of  said  stock,  or  stock  of  the  value 
of  the  amount  he  now  furnishes,  to  wit,  f233,  said  stock 
to  be  sold  or  divided  as  parties  may  agree  upon,  and  if 
])artios  cannot  agree  to  settle  the  matter  by  arbitration, 
each  party  selecting  a  man  and  them  a  tiiird.  ♦  ♦  • 
After  said  parties  each  are  paid  back,  the  value  of  the 
stock  herein  agreed  to  be  placed  on  the  place,  as  above 
specified,  the  balance  of  said  stock,  including  increase,  to 
be  divided  as  follows:  Second  party  is  to  have  two-thirds, 
and  first  party  one-third.  All  feed,  crops,  grain,  stock 
and  cream  sold  from  the  place  during  the  pendency  of 
this  agreement  is  to  be  divided  as  follows:  Second  party 
two-thirds,  and  first  party  one-third,  but  the  property 
herein  placed  on  the  place  is  not  to  be  sold  at  any  time 
without  the  consent  of  both  parties." 

In  their  testimony  both  parties,  in  speaking  of  this 
agreement,  called  it  a  partnership  agreement;  and  their 
testimony  was  evidently  taken  into  account  by  the  dis- 
trict court  in  construing  the  contract  to  be  in  effect  a 
partnership  agreement  as  far  as  it  related  to  the  live 
stock. 

The   defendant   assigns  error   for   the  giving   of  fhd 
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second  and  third  instructions,  and  argues  that  those  in- 
structions erroneously  stated  the  allegations  of  the  de- 
fendant's answer.  By  instruction  No.  2  the  court  told  the 
jury  that  the  defendant  admitted  buying  the  horse  of  the 
plaintiff,  but  alleged  that  the  price  of  the  horse  was 
to  be  applied  on  an  indebtedness  owing  by 'the  plaintiff 
to  the  defendant,  and  that  the  burden  of  proof  was  upon 
the  defendant  to  convince  the  jury  by  a  preponderance 
of  the  evidence  that  the  plaintiff  agreed  to  allow  the  value 
of  the  horse  to  be  applied  on  such  alleged  indebtedness; 
and,  if  the  defendant  failed  to  establish  said  agreement 
by  a  preponderance  of  the  evidence,  then  the  jury  should 
return  a  verdict  for  the  plaintiff  for  a  balance  due  on  the 
horse;  and  in  such  sums  as  they  might  find  due,  from  the 
evidence,  for  pasture  and  feed  for  a  horse,  and  for  hauling, 
if  any,  unless  the  jury  should  further  find  that  defendant 
has  by  a  preponderance  of  the  evidence  proved  a  settle- 
ment of  the  partnership  accounts,  as  alleged  in  his  answer, 
and  the  amount  which  plaintiff  acknowledged  to  be  due 
thereon.  By  instruction  No.  3  the  jury  were  informed 
that  the  defendant  had  pleaded  a  settlement  and  a  bal- 
ance due  on  a  certain  partnership  account,  that  the  bur- 
den was  upon  the  defendant  to  prove  that  he  and  the 
plaintiff  made  a  settlement  in  1908,  and  that  plaintiff 
acknowledged  that  there  was  a  balance  due  from  plaintiff 
to  defendant,  and  the  amount  of  said  balance;  that  the 
burden  of  proof  was  upon  the  defendant  to  show  that  he 
and  the  plaintiff  made  a  settlement  of  their  partnership 
accounts  in  the  fall  of  1909,  and  that  they  agreed  upon 
the  amount  due  from  plaintiff  to  defendant,  and  that  if 
defendant  failed  to  convince  the  jury  by  a  preponderance 
of  the  evidence  that  such  settlements  were  made,  and  that 
the  amoTuit  due  was  agreed  upon,  and  failed  to  convince 
them  by  a  preponderance  of  the  evidence  that  plaintiff 
agreed  that  the  purchase  price  of  the  horse  might  be  ap- 
plied upon  the  indebtedness  owing  by  the  plaintiff  to  the 
defendant,  then  the  verdict  should  be  for  the  plaintiff  in 
a  mm  not  to  exceed  |104.75,  with  7  per  cent,  interest 
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thereon  from  March  1,  1911.  As  we  view  the  pleadings 
and  the  testimony,  the  instructions  complained  of  fairly 
stated  the  issues  which  the  jury  were  retiuired  to  deter- 
mine. 

The  defendant  also  assigns  error  in  giving  instruction 
No.  4,  which  reads  as  follows:  "In  the  reply  filed  by  the 
plaintiff  in  this  case  the  plaintiff  alleges  that  the  items 
8U(h1  on  by  the  defendant  relate  to  a  partnership  which 
existed  between  the  plaintiff  and  defendant  under  exhibit 
*A,'  which  was  introduced  in  evidence,  and  that  no  settle- 
ment of  tlie  partnership  matters  and  accounts  has  ever 
been  made.  The  court  instructs  you  that,  under  the  pro- 
visions and  conditions  of  said  contract,  it  is  a  partnership 
agreement;  and  if  you  find  that  the  items  claimed  by  the 
defendnut  in  his  answer  refer  to  or  arose  out  of  the  trans- 
actions un(l(*r  and  by  virtue  of  said  contract,  and  you 
further  find  that  there  has  been  no  settlement  or  agree- 
ment wlu^M^by  the  same  have  been  settled  and  a  balance 
assented  to  between  the  parties  of  all  of  the  items  of  both 
parti(\s  thereon,  then  you  will  disregard  all  of  the  it-ems 
arising  under  said  contract  and  sued  for  by  the  defendant, 
even  though  those  items  sued  upon  by  defendant  may  have 
been  agreed  to  and  admitted  to  be  correct  on  the  part  of 
the  plaintiff  Kearns/' 

It  is  contended  that  this  instruction  was  erroneous; 
that  tlie  contract  was  not  one  in  the  nature  of  a  partner- 
ship agreement;  and  that  as  the  evidence  failed  to  show 
any  final  settlement  between  the  parties,  the  jury  were 
prevented  from  considering  the  justness  of  defendant's 
claims.  As  we  view  the  record,  the  court  correctly  in- 
terpreted the  c(aitract  so  far  as  it  related  to  the  live  stock 
placed  upon  the  farm  by  the  plaintiff  and  the  defendant, 
and  to  that  extent  the  agi'eement  was  a  partnership  agree- 
ment. It  follows  that  the  instruction,  although  it  was  not 
so  clear  as  it  might  have  been,^was  not  erroneous. 

It  is  also  contended  that  the  verdict  is  unsupported  by 
the  evidence,  and  is  contrary  to  law.  An  examination  of 
the  record  discloses  tliat  there  was  a  sharp  conflict  in  the 
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evidence.  The  plaintiff  produced  evidence  supporting,  or 
tending  to  support,  his  cause  of  action.  The  defendant  in 
effect  admitted  the  sale  of  the  horse,  and  testified  that  he 
was  to  have  it  for  an  old  debt  that  the  plaintiff  owed  him. 
This  plaintiff  positively  denied.  The  defendant  intro- 
duced the  written  contract  in  evidence,  and  gave  testi- 
mony tending  to  show^  that  there  was  a  balance  due  him 
under  the  terms  of  the  agreement.  On  the  other  hand,  the 
plaintiff  produced  evidence  showing  that  he  had  paid  the 
defendant  certain  sums  of  money  arising  from  the  sale  of 
the  live  stock  and  the  other  property  in  question,  and  that 
there  was  nothing  due  from  him  to  defendant  on  account 
of  those  transactions.  As  a  matter  of  fact  both  parties 
produced  evidence  tending  to  establish  their  several 
claims.  It  is  evident  from  the  record  that  the  jury  be- 
lieved the  plaintiff  and  his  witnesses  to  the  exclusion  of 
those  of  the  defendant,  and  we  do  not  see  our  way  clear 
to  set  aside  their  verdict. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is 

Affirmed. 

Rose,  Pawcett  and  Sedgwick,  JJ.,  not  sitting. 


William  J.  Coijrtright,  appellant,  v.  Dodge  County, 

APPELLEE. 

Fn.ED  Decembeb  4,  1913.    No.  18,220. 

1.  Taxation:  Assessment.  "A  state  may  make  the  ownership  Of 
property  subject  to  taxation  relate  to  any  day  or  days  or  period  of 
the  year  which  It  may  think  proper;  and  the  selection  of  a 
particular  day  on  .which  returns  of  their  property  for  the  purpose 
of  assessment  are  to  be  made  by  taxpayers  does  not  preclude  the 
making  of  assessments  as  of  other  periods  of  the  year."  ShotweU 
V.  Moore,  129  U.  S.  590. 

i. :  .  Section  37,  art.  I,  eh.  77,  Comp.  St.  1911,  requires 

the  assessor  to  list  property  brought  into  this  state  by  any  person 
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after  April  Ist  and  before  July  Ist,  which  is  found  in  the  posses- 
sion of  the  owner,  for  taxation;  and  provides  that  the  owner, 
In  order  to  escape  taxation  thereon,  shall  show  to  the  assessor, 
under  oath,  and  by  producing  a  copy  of  the  assessment  duly 
certified  to  by  the  proper  officer  of  the  state  or  county  in  which 
said  property  was  assessed,  that  said  property  has  been  listed 
for  taxation  for  that  year  in  some  other  county  in  this  state,  or  in 
some  other  state  or  territory  of  the  United  States,  or  that  said 
property  has  been  received  by  him  in  exchange  for  money  or 
property  listed  for  taxation  during  that  year. 


3. :  :  Evidence.  An  affidavit  of  the  owner  of  such  prop- 
erty that  he  did  not  own  it  on  the  1st  day  of  April,  and  did  not 
bring  it  into  the  state  since  that  date,  is  insufficient  to  authorise 
the  assessor  or  the  county  board  of  equalization  to  strike  such 
property  from  the  assessment  rolls. 

Appeal  from  the  district  court  for  Dodge  county: 
CoxRAD  HoLLENBECK,  JuDGB.    Affirmed. 

Court  right  &  Stidner,  for  appellant 

F.  W,  Button y  contra. 

Barnes,  J. 

Appeal  from  a  judgment  of  the  district  court  for  Dodge 
county,  affirming  an  order  of  the  board  of  equalization 
of  that  county  assessing  an  automobile  for  taxation  for 
the  current  year.  The  cause  was  tried  upon  the  following 
stipulation :  "It  is  admitted  by  the  parties  to  this  action 
that  on  April  15,  1913,  the  appellant,  Wiliam  J.  Court- 
right,  purchased  an  automobile,  the  same  being  the  one 
which  was  assessed  to  him;  that  previous  to  said  time  he 
did  not  own,  have  charge  of  or  have  in  his  possessi(m  any 
automobile;  tliat  he  did  not  return  any  automobile  for 
assessment,  but  assessment  was  made  by  the  county  as- 
sessor after  the  return  w^as  made,  and  on  June  9,  1913; 
that  said  automobile  was  purchased  at  Omaha,  Nebraska, 
on  April  15, 1913,  and  the  same  was  delivered  to  appellant 
on  said  date  at  Omaha,  Nebraska;  the  purchase  of  said 
automobile  being  made  from  the  Rambler  Motor  CJom- 
pany,  which  the  parties  to  this  action  understand  to  be 
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a  branch  office  or  a  branch  of  the  Thomas  B.  Jeflfery  Com- 
pany, a  corporation  which  manufactures  said  automobiles 
outside  of  the  state  of  Nebraska,  and  that  said  auto- 
mobile is  of  the  1913  model,  and  was  brought  into  Ne- 
braska by  the  Rambler  Motor  Company  of  Omaha  prior 
to  April  15,  1913. 

"It  is  further  stipulated  and  agreed  by  the  parties  to 
this  action  that  there  was  no  arrangement  or  contract  en- 
tered into  between  the  purchaser  and  the  Rambler  Motor 
Company  before  the  purchase  originated  on  the  15th  day 
of  April,  1913. 

"It  is  agreed  by  and  between  the  parties  to  this  action 
that  this  case  shall  be  and  is  hereby  submitted  to  the 
court  without  a  jury  under  the  foregoing  stipulation  of 
facts,  and  the  court  shall  determine  as  to  whether  or  not 
the  appellant  shall  be  assessed  for  said  automobile.  It 
is  admitted  that  the  appellant  is  and  has  been  a  resident 
i*f  Dodge  county,  Nebraska,  for  years  past." 

It  thus  appears  that  the  automobile  in  question  was 
owned  by  appellant,  Courtright,  on  the  15th  day  of  April, 
1913,  and  was  found  in  his  possession  in  Dodge  county, 
Nebraska,  immediately  after  that  date.  It  also  appears 
that  appellant  did  not  own  the  machine  on  April  1,  1913, 
and  that  he  did  not  himself  bring  it  into  this  state  before 
that  date,  but  it  was  brought  here  by  some  other  person. 

On  the  foregoing  facts  it  is  contended  by  the  appellant 
that  because  he  was  not  the  owner  of  the  machine  on  the 
1st  day  of  April,  1913,  and  did  not  bring  it  into  this  state, 
it  is  not  taxable  to  him  for  that  year;  in  other  words, 
that  he  is  not  required  to  pay  the  tax  thereon  which  the 
board  of  equalization  assessed  against  him.  To  determine 
the  question  thus  presented  requires  an  examination  of 
some  of  the  provisions  of  the  revenue  law  of  1903.  Sec- 
tion 28  of  that  law  (Comp.  St.  1911,  ch.  77,  art.  I)  pro- 
vides: "Every  person  of  full  ap:e  and  sound  mind,  being  a 
resident  of  this  state,  shall  list  all  his  moneys,  credits, 
bonds,  or  stocks,  shares  of  stock  or  joint  stock  or  other 
companies,  when  the  capital  stock  of  such  company  is  not 
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assessed  in  this  state,  moneys  loaned  or  invested,  annui- 
ties, franchises,  royalties,  and  all  other  personal  proj)- 
erty."  To  that  end  the  revenue  act  provides  that  a 
schedule  containing  a  full  list  of  the  various  forms  of  per- 
sonal property  liable  to  assessment  shall  be  furnished 
by  the  assessor  to  each  taxpayer,  who  shall  make  out,  and 
verify  by  his  oath,  a  statement  of  all  personal  property 
which  he  is  required  to  list  for  taxation.  The  taxpayer, 
after  completing  his  list,  is  required  to  attach  thereto  the 

oath,  which  reads  as  follows:    Section  52.     "I,  , 

being  duly  sworn,  say  that  the  foregoing  statement  and 
schedule  is  true  and  contains  a  full  and  complete  list  of 
all  property  held  by  or  belonging  to  me  on  the  first  day  of 
April,  including  all  personal  property  pertaining  to  mer- 
chandising, whether  held  in  actual  possession  or  having 
been  purchased  with  a  view  to  possession  or  profit.  •  ♦  ♦ 
I  further  swear  that,  sinc^e  tlie  first  day  of  April  of  last 
year,  I  have  not  directly  or  indirectly  converted  or  ex- 
changed any  of  my  property  temporarily,  for  the  purpose 
of  evading  the  assessment  thereof  for  taxes,  into  nontax- 
able property  or  securities  of  any  kind,  or  transferred  or 
transmitted  the  same  to  any  person  or  in  anywise  for  the 
purpose  of  evading  the  assessment  thereof,  and  that  my 
answers  to  the  foregoing  interrogatories  are  true." 

It  is  appellant's  contention  that  only  such  property  as 
a  taxpayer  owned  on  the  1st  day  of  April  is  liable  for  tax- 
ation for  the  current  year,  and  this  contention  seems  to 
be  based  on  the  proposition  that  the  oath  attached  to  the 
schedule  is  required  to  be  made  with  reference  to  that 
date.  This  contention,  were  there  no  other  provisions  re- 
lating to  the  assessment  of  property  contained  in  the 
revenue  act,  would  be  unanswerable,  but  the  legislature, 
in  order  to  prevent  property  owned  by  the  taxpayer  which 
is  acquired  by  him  during  the  i)eriod  provided  for  making 
the  assessment  from  escaping  taxation  for  the  current 
year,  by  section  37,  art.  I,  ch.  77,  Comp.  St.  1911,  pro- 
vided: "Wlien  any  person  shall  bring  personal  property 
into  the  state  after  the  first  day  of  April  and  prior  to  the 
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first  day  of  July  in  any  year,  it  shall  be  the  duty  of  the 
assessor  to  list  and  return  such  property  for  taxation 
that  year,  unless  the  owner  thereof  shall  show  to  the  as- 
sessor, under  oatli,  and  by  producing  a  copy  of.  the  assess- 
ment duly  certified  to  by  the  proper  officer  of  the  state  or 
county  in  which  said  property  was  assessed,  that  the  same 
property  has  been  listed  for  taxation  for  that  year  in  some 
other  county  in  this  state,  or  in  some  other  state  or  terri- 
tory of  the  United  States,  or  that  said  property  has  been 
received  by  him  in  exchange  for  money  or  property  already 
listed  for  taxation  during  that  year." 

In  construing  the  i)rovisions  of  the  revenue  law  all 
parts  of  it  should  be  considered  together ;  and,  as  we  view 
its  provisions,  it  was  the  evident  intention  of  the  legisla- 
ture to  provide  for  the  taxation  of  property  acquired  by 
the  taxpayer  at  any  time  after  the  1st  day  of  April,  when 
he  is  supposed  to  have  made  oath  to  the  schedule  of  prop- 
erty returned  by  him,  and  the  1st  day  of  July  of  the  cur- 
rent year,  and  it  is  made  the  positive  duty  of  the  assessor 
to  list  property  found  in  the  possession  of  the  taxpayer 
and  owned  by  him  which  has  been  brought  into  the  state 
by  any  person  during  that  period.  To  sustain  the  appel- 
lant's contention  would  in  effect  destroy  the  whole  pur- 
pose of  the  provision  of  the  revenue  law  above  quoted. 
This  provision  cannot  work  a  hardship  to  the  taxpayer, 
because  it  is  within  his  power,  and  the  law  makes  it  his 
duty,  to  make  oath,  and  produce  a  copy  of  the  assessment 
duly  certified  by  the  proper  officer  of  the  county  in  which 
the  property  was  assessed,  that  said  property  had  been 
listed  for  taxation  for  that  year  in  some  other  county  in 
this  state,  or  in  some  other  state  or  territory  of  the  United 
States,  or  that  the  property  in  question  has  been  received 
by  him  in  exchange  for  money  or  property  already  listed 
for  taxation  during  that  year. 

As  above  stated,  the  assessor  of  Dodge  county  found 

the  automobile  in  question  in  the  possession  of  and  owned 

by  appellant  shortly  after  the  15th  day  of  April,  1913. 

It  thereupon  became  the  plain  duty  of  the  appellant,  if  he 
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desired  to  e.soa[)e  taxation  of  the  automobile  for  that  year, 
to  make  oath  and  prfKluce  the  certificate  showing  that 
the  property  had  Ih^en  asst^sed,  either  in  some  other  conntv 
in  this  state,  or  some  otlier  state  op  territory,  or  that  hv 
liad  obtained  it  in  exehan<:e  for  other  money  or  property 
whitli  he  had  already  listtnl  for  taxation  for  that  year. 
The  appeHant  did  not  comply  witli  the  provisions  of  this 
section  of  the  revenue  law,  and  therefore  the  trial  court 
had  n<»  alternative  hut  to  sustain  the  action  of  the  ass<*ssor 
and  the  board  of  equalization  in  listinjr  the  automobile  for 
taxation. 

Appellant  cites  6^///r,  Scott  d  Co.  t\  Sorum,  11  N.  Dak. 
164,  and  relies  i»rinripally  upon  that  decision  to  sustain 
liis  contention.  As  we  understand  it,  that  decision  is  based 
iipon  the  revenue  law  of  the  state  of  North  Dakota,  whicli 
diflTors  materially  from  the  revenue  law  of  this  state.  To 
follow  tlie  rule  there  anncmnced  would  in  effect  annul  all 
of  the  j)r()visions  of  the  revenue  law  relating  to  the  taxa- 
tion of  property  other  than  that  which  was  actually  owned 
by  the  taxpayer  on  the  1st  day  of  April  of  the  current 
year,  and  hc^nce  we  decline  to  follow  it.  Again,  the  rev- 
enue law  provides  for  the  taxation  of  live  stock  brought 
into  this  state  from  other  jurisdictions  between  the  1st 
day  of  A])ril  and  the  first  day  of  July  of  .each  year,  and 
til  is  provision  has  been  upheld  by  this  court.  In  Mer- 
nivtile  Jncorporating  Co,  v.  Junkin,  85  Neb.  561,  it  was 
said:  'Tlie  taxing  power  vested  in  the  legislature  is  with- 
out limit,  except  such  as  may  be  prescril>ed  by  the  con- 
stitution itself.  The  maxim,  ^expressio  unius  est  exclusio 
alteriiifi,'  does  not  apply  in  the  construction  of  constitu- 
tional i)rovisions  regulating  the  taxing  power  of  the  legis- 
lature." In  Shoticell  v.  Moore,  129  U.  S.  590,  it  was  said: 
"A  state  may  make  the  ownership  of  property  subject  to 
taxation  relate  to  any  day  or  days  or  period  of  the  year 
which  it  may  think  proper;  and  the  selection  of  a  par- 
ticular day  on  which  returns  of  their  property  ft>r  the 
purpose  of  assc^ssment  are  to  be  made  by  taxpayers  does 
not  preclude  the  making  of  assessments  as  of  other  periods 
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of  the  year."   It  thus  appears  that  these  provisions  of  the 
revenue  law  are  sustained  by  respectable  authority. 

We  come  now  to  consider  the  objection  made  by  the  ap- 
pellant to  the  board  of  equalization,  which  reads  as  fol- 
lows: "To  the  County  Board  of  Equalization  of  Dodge 
county,  Nebraska,  and  to  Charles  R.  Schaeffer,  County 
Assessor: .  You  are  hereby  notified  that  on  April  1,  1913, 
T  did  not  own  any  automobile  and  had  not  contracted  for 
the  purcliase  of  any,  and  have  not  brought  any  automobile 
into  the  state  of  Nebraska,  and  that  your  assessment  or 
proposed  assessment  to  me  of  an  automobile  is  without 
authority  and  improper  and  contrary  to  the  statutes,  and 
objection  and  exception  is  hereby  taken  thereto.  You  are 
reciuested  to  cancel  said  assessment,  if  one  has  been  made." 
(Signed  and  verified  by  W.  J.  Courtright.)  No  other  evi- 
dence was  offered  before  the  board  of  equalization  in  sup- 
port of  this  objection,  and  the  only  evidence  introduced 
at  the  trial  in  the  district  court  was  the  stipulation  above 
quoted.  It  therefore  seems  clear  that  the  appellant  failed 
to  establish  any  fact  which  would  authorize  the  assessor 
or  the  board  of  equalization  to  permit  him  to  escape  taxa- 
tion on  the  automobile  in  question  for  the  current  year. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is 

Affirmed. 


Hbnry  B.  Peitzmieieb,  appellee,  v.  Colfax  County, 
appellant. 

Filed  December  4, 1913.   No.  17,402. 

1.  Comities:  Bridges :  Construction  and  Maintenance.     In  this  state, 

counties,  In  the  construction  and  maintenance  of  bridges,  are 
bound  to  provide  for  such  uses  as  may  fairly  be  anticipated  for  the 
proper  accommodation  of  the  public  at  large  in  the  various  occu- 
pations which,  from  time  to  time,  may  be  pursued  in  the  locality 
where  the  bridge  is  situated. 

2.  Evidence  examined,  and  held  suflBcient  to  support  the  verdict. 
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Ari'EM,   from   the  district  court   for   Ck>lfax  county: 
QmwiV.  II.  THOMAS.  JviMJB.    Affirmed. 

W.  I.  Alien  and  B.  F.  Fanvell,  for  appellant. 

A.  E.  (hirten  and  George  W.  ^Vertz,  contra. 

T  KTTON    J. 

The  T)la'intiff,  a  resident  of  Colfax  county,  was  the  owner 
of  a  steam  tlurshing  outfit.     He  attempted  to  cro^  a 
bridfje  in  that  county  with  the  engine  and  «eP«f  a**''' Jj  ^" 
the  brids^e  gave  way,  and  the  machinery,  with  the  plaint^ 
and  others,  were  precipitated  into  the  creek,  brea^mg  the 
i.laiPtifT's  leg  and  otherwise  injuring  him  severely,  prac- 
tically destroying  the  separator  and  damaging  the  engine. 
The  petiti..u  alleges  that  the  bridge  was  defei-tive  in  con- 
struction and  dangerous  to  public  travel;  that  the  n^»n 
work  was  insufficiently  fastened  to  the  piers;  that  the 
bridge,  in  a  number  of  particulars  set  forth  was  iinprop^ 
erlv  constructed,  and  that  plaintiff  was  without  notice  o 
such  defects.     The  answer  was  a  general  denial,  with  a 
plea  of  contributory  negligence.     Judgment  for  plaintiff 
for  S3,000,  from  which  the  county  appeals. 

The  testimony  of  an  experienced  bridge  engineer  on  be- 
half of  plaintiff  was  to  the  effect  that  the  bridge  was  de- 
fectiveh  constructed;  that  a  number  of  the  bolt  holes  m 
the  knee  braces  in  which  bolts  should  have  been  plac^  i" 
order  to  make  a  firm  and  substantial  structui^  had  no 
bolts  in  them  at  the  time  he  examined  the  bridge,  and  the 
conditicm  of  the  paint  in  the  steel  work  showed  the« 
never  had  been  bolts  in  these  holes;  that  the  trusses  und 
the  bridge  were  not  properly  fastened  U>  the  pier«;  tha 
one  of  the  piers  was  considerably  out  of  plumb;  that  the 
^r  dg    wL'  improperly  braced  and  not  held  rigidly  m 
nlace-  that,  on  account  of  such  defective  constractioj 
Sen  we  Rht  came  upon  this  bridge  it  would  have  a  tend- 
n";:  imckle  and  give  way.    Plaintiff  testified  that  h 
amf  his  men  laid  plank  upon  the  flooring  of  the  bridge  for 
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the  engine  and  f  ^parator  to  cross  upon ;  that  just  after 
the  engine  had  gone  upon  the  bridge  they  stopped,  at  that 
time  the  separator  then  being  upon  the  approach.  The 
object  in  stopping  was  that  the  two  planks  over  which  the 
engine  had  moved  could  be  removed  and  placed  ahead  in 
order  to  complete  the  planking  across  the  span ;  that  the  en- 
gineer then  moved  the  engine  ahead  slowly  about  six  feet, 
when  the  bridge  swung  to  the  west,  buckled,  and  gave 
way;  that  plaintiff  fell  into  the  water  partly  under  the 
engine  breaking  his  leg  at  the  ankle.  This  testimony  was 
corroborated  by  a  number  of  other  witnesses  who  were 
there  present.  They  also  corroborated  the  testimony  with 
respect  to  the  insuflBcient  fastening  of  the  bridge  to  the 
piers,  and  as  to  one  pier  being  from  16  to  18  inches  out 
of  plumb.  Another  witness  testified  he  had  crossed  this 
bridge  in  June  of  the  same  year  with  a  load  of  sand,  and 
that  the  bridge  trembled  and  shook  so  under  the  load  that 
he  became  frightened;  that  his  four  horses,  wagon  and 
load,  all  taken  together,  w^eighed  nearly  6^  tons.  Plain- 
tiff's evidence  also  sho^s  that  the  engine  weighed  about 
11  tons  without  water  and  coal ;  that  at  the  time  of  the 
accident  he  had  one  barrel  of  water  and  one-half  ton  of 
coal  in  the  tender;  that  the  separator  weighed  about  5 
tons;  that,  when  the  engine  started  just  before  it  fell,  the 
separator  stood  on  the  approach  still  coupled  to  the  en- 
gine. 
On  behalf  of  defendant  it  was  shown  by  a  number  of 


^  :  owners  of  threshing  machines  that  their  general  custom 

'^  in  crossing  bridges  is  to  uncouple  the  engine  from  the 

^^,  separator,  cross  the  bridge  with  the  engine,  then  fasten  a 

^,  cable  to  the  separator  and  draw  it  across  separately;  that 

^  [  if  the  flooring  of  the  bridge  is  good  and  sound  it  is  un- 

'^''  necessary  to  plank  the  bridges.    But  on  cross-examination 

^'  it  developed   that  several  of  these  witnesses  had  never 

t'!^  crossed  a  steel  bridge  with  their  machinery.    The  county 

ritff  surveyor  testified  that  he  examined   tliree   of  the  knee 

T^'.  braces  to  the  bridge  the  day  after  tlie  accident  and  found 

^'  all  the  bolt  holes  properly  filled  with  bolts.     On  cross- 
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examination  this  testimony  was  weakened  by  the  fact 
that  upon  being  shown  exhibit  "K,"  afterwards  identified 
as  one  of  the  knee  braces  taken  from  the  bridge,  he  ad- 
mitted that  the  bolt  hole  seemed  to  be  filled  with  red  paint 
of  the  same  color  and  character  as  applied  to  the  outside 
of  the  steel,  thus  bearing  out  the  testimony  of  plaintiff's 
witnesses  that  a  number  of  the  bolt  holes  were  filled  with 
paint.  The  foreman  of  the  work  on  the  bridge  and  several 
other  witnesses  testified  that  bolts  were  put  into  all  the 
phues  required,  and  described  the  method  of  fastening  the 
bridge  to  the  piers.  The  foreman  of  the  work  further  tes- 
tified that  the  bridge  was  erected  in  all  respects  in  a 
proper  manner.  One  of  the  county  commissioners  testi- 
fied that  soon  after  the  erection  of  the  bridge  he  examined 
it  and  found  all  bolts  in  place ;  that  on  the  day  of  the  ac- 
cident he  pulled  out  three  of  the  anchor  bolts  from  the 
piers,  and  he  produced  them  in  court.  Another  member  of 
(he  county  board  also  testified  to  examining  the  bridge  at 
the  time  of  its  completion.  An  experienced  bridge  engineer 
testified  that  tlie  knee  braces*  were  properly  constructed, 
and  that  the  method  of  placing  the  anchor  bolts  was  that 
approved  by  competent  engineers.  It  was  also  shown 
that  the  weight  of  the  entire  machinery  of  the  plaintiff 
was  about  35,000  i)ounds;  that  the  engine  weighed  about 
23,600  pounds  without  water  or  fuel,  and  the  separator 
about  11,000  or  11,500  pounds.  On  cross-examination  it 
was  sliown  that  there  were  three  or  four  20-horse  power 
Heevos  engines  of  the  same  type  in  Colfax  counly. 

On  rebuttal  it  was  shown  that  there  were  seven  20-hor8e 
power  engines  in  Colfax  county  at  that  time,  and  some 
larger  ones,  and  four  separators  of  about  the  same  size  as 
plaintiff's.  Plaintiff  also  testified  that  the  usual  method 
of  moving  threshing  machinery  is  to  pull  it  acn)ss  if  the 
bridge  is  safe,  but  if  unsafe  to  cable  across.  The  testi- 
mony is  voluminous,  but  the  essential  features  are  as  re- 
lated. 

Four  points  are  argued  in  the  brief  of  the  appellant 
The  first  two  are  that  the  verdict  is  not  sustained  by  suffl- 
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eient  evidence,  and  is  against  the  clear  weirfit  of  the  evi- 
dence. There  was  a  direct  conflict  in  the  testimony  as  to 
nearly  all  the  material  points.  The  jury  evidently  believed 
that  the  bridge  was  defective,  and  that  the  plaintiff  was  not 
giiilty  of  contributory  negligence,  and  we  think  the  evi- 
dence IB  siifTUient  to  justify  such  conclusions. 

The  third  assignment  is  that  the  verdict  is  contrary  to 
law.  Under  this  assignment  the  plaintiff  has  quoted  at 
leni^h  from  the  note  to  Kovarik  v.  Saline  County,  in  27 
Ia  K.  a.  n.  fi,  832  (86  Neb.  440)  to  establish  the  principle 
that  "municipalities,  in  the  construction  and  maintenance 
of  bridges,  are  bound  to  provide  for  such  uses  as  may 
fairly  be  anticipated  for  the  proper  accommodation  of  the 
public  at  large  in  the  various  occupations  which,  from 
time  to  time,  may  be  pursued  in  the  locality  where  the 
bridfjes  are  situated,  but  that  they  are  not  bound  to  pro- 
vide for  the  support  of  unusual  and  extraordinary  loads." 
And,  further:  "But  where  the  use  of  the  highways  by 
such  mac!iines  (heavy  traction  engines)  in  the  locality  is 
nnuBual  and  extraordinary,  the  bridges  need  not  be  con- 
structed and  maintained  in  a  condition  to  carry  them,  and 
the  municipalities  cannot  be  held  liable  for  damages  re- 
sulting from  their  insuflBciency." 

The  trial  court,  at  defendant's  request,  instructed  the 
jury,  as  follows:  "The  jury  are  instructed  that,  in  an 
action  against  a  county  to  recover  damages  alleged  to 
have  been  caused  by  the  breaking  down  of  a  bridge  while 
the  plaintilT  was  attempting  to  cross  it  with  a  steam  trac- 
tion engine  and  separator,  it  is  for  the  jury  to  determine, 
from  the  evidence,  whether  or  not  the  bridge  was  prop- 
erly constnnted  and  maintained,  and  whether  the  use 
the  plaintiff  was  making  of  it  was  unusual  and  extraor- 
dinary, ;*nd  such  as  the  county  was  not  bound  to  an- 
ticipate. 

"The  jury  are  instructed  that,  in  maintaining  a  bridge 
for  public  use,  the  county  is  not  limited  in  its  duty  by  the 
ordinarj  buRiness  use  of  the  structure,  nor  is  it  bound  to 
provide  for  the  support  of  extraordinary  or  unusually 
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lieavy  loads,  but  it  is  qnly  bound  to  provide  what  may  be 
fairly  anticipated  for  the  proper  accomm<>dation  of  the 
public  at  large  in  the  various  occupations  which  from  time 
to  time  may  be  pursued  in  the  locality  where  the  bridge 
is  situated..  Whether  or  not  the  load  which  plaintiff  drove 
on  the  bridge  in  question  was  an  extraordinary  or  unu- 
sually heavy  load  is  a  question  for  you  to  determine  from 
the  evidence  before  you.    ♦    •    ♦ 

^'The  jury  are  instructed  that  a  county  cannot  be  held 
as  an  insurer  of  those  who  have  occasion  to  use  a  county 
bridge.  If  the  defect  in  a  bridge  from  which  injury  and 
damages  occur  to  the  person  using  it  is  a  latent  defect, 
not  discernible  from  the  ordinary  tests  and  examinations 
usually  made  to  ascertain  its  condition,  and  if  those 
charged  with  such  examinations  have  not  been  negligent 
in  their  duty  in  that  regard,  the  county  cannot  be  held 
liable  for  damages  caused  by  such  latent  or  undiscovered 
defects. 

"The  jury  are  instructed  that,  if  they  find  that  the 
use  the  plaintiff  was  making  of  the  bridge  was  unusual  and 
extraordinary  and  such  as  the  county  was  not  bound  to 
anticipate,  tlien  the  jury  should  find  for  the  defendant" 

These  instructions  seem  to  lay  down  the  law  in  accord- 
ance with  defendant's  contention  and  with  our  views  as 
expressed  in  Setjfer  v,  Otoe  County,  66  Neb.  566,  Johnson 
County  V.  Carmen ,  71  Neb.  682,  and  KovaHk  v.  Saline 
County,  86  Neb.  440. 

The  bridge  was  built  in  the  latter  part  of  1909.  The 
accident  occurred  early  in  August,  1910.  It  had  been 
safely  crossed  a  number  of  times  by  16-horse  power  en- 
gines, with  separators  weighing  nearly  as  much  as  that 
belonging  to  plaintiff.  The  use  of  16-horse  power  engines 
with  large  separators  was  common  in  Colfax  county.  A 
number  of  other  engines  and  separators  of  larger  size  were 
also  used  therein.  The  bridge  should  have  been  made  in 
the  first  place  at  least  of  ample  strength  to  carry  16- 
horse  power  threshing  ma(*hinery.  The  evidence  shows 
that  the  diflference  in  weiglit  between  16-horse  power  en- 
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gines  and  20-li()rse  power  engines  of  the  same  make  is  only 
2  or  2^  tons.  If  but  a  small  margin  of  safety  liad  existed 
in  the  bridge  over  the  strength  absolutely  required  to  carry  * 
ordinary  threshing  outfits,  it  would  have  been  amply 
strong  enough  to  carry  the  additional  weight.  The  whole 
matter- was  left  to  a  jury  of  the  county,  who  were  no  doubt 
better  fitted  to  judge  of  tlie  sufficiency  of  the  bridge  to 
carry  the  loads  reasonably  to  be  expected  in  that  locality 
than  is  this  court. 

Complaint  is  made  of  the  reception  in  evidence  of  some 
of  the  knee  braces  taken  from  the  bridge  as  incompetent, 
irrelevant  and  immaterial.  The  pieces  were  taken  from 
the  bridge  the  night  before  by  unscrewing  bolts  which 
attached  them  thereto.  This  was  nearly  nine  months  after 
the  accident.  The  evidence  was  not  subject  to  the  objec- 
tion urged.  Its  weight  and  probative  value  may  have  been 
impaired  by  the  long  delay  considering  the  chance  of 
fabrication,  but  this,  which  is  the  ground  argued  here  for 
exclusion,  was  for  the  jury.  The  objection  to  the  question 
whether  the  contractor  was  under  bond  to  the  county 
sliould  have  been  sustained,  but  the  answer  was  so  un- 
certain and  indefinite  we  think  the  ruling  without  harm. 

The  case  seems  to  have  been  fairly  and  impartially  tried. 
The  judgment  is  moderate  in  amount  as  compared  with 
the  injuries  and  damages  proved.  We  find  no  prejudicial 
error,  and  the  judgment  of  the  district  court  is 

Affirmed. 

Barnes,  Rose  and  Sedgwick,  JJ.,  not  sitting. 
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Deppe  y.  Colfax  County.         Wahlquist  v.  Adams  County. 

Joseph  Deppe,  appellee,  v.  Colfax  County,  appellant. 

Filed  December  4, 1913.    No.  17,632. 

Appeal  from  the  district  court  for  Colfax  county; 
George  H.  Thomas,  Judge.    Affirmed. 

W.  /.  Allen  and  B.  F.  Farwell,  for  appellant. 

A.  E.  Garten  and  George  W.  Wertz^  contra. 

Letton,  J. 

This  is  an  action  for  personal  injuries  sustained  by  the 
plaintiff  in  the  same  accident  involved  in  the  case  of 
Peitzmieier  v.  Volfax  County^  ante,  p.  675.  The  two  cases 
were  arg^ued  and  submitted  together,  the  same  alleged 
(»iTors  being  relicnl  upcm.  The  decision  in  that  case  con- 
trols this.   The  judgment  of  the  district  court  is 

Affirmed. 
Barnes,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Rainard  B.  Wahlquist  et  al.,  appellees,  v.  Adams 
County;  U.  S.  Rohrer,  appellant. 

Filed  December  4, 1913.    No.  17,417. 

Elections:  Printing  of  Ballots:  Liability  of  County.  It  is  the  duty 
of  a  county  to  furnish  hallots  to  be  used  at  general  elections. 
The  county  clerk  is  the  duly  authorized  agent  of  the  county  to 
procure  and  furnish  such  ballots.  Where  by  a  mistake  of  the 
clerk  the  ballots  first  printed,  which  had  been  paid  for  by  the 
county,  were  rendered  useless,  this  fact  did  not  relieve  the  county 
from  the  duty  of  procuring  and  furnishing  at  public  ezpenM  new 
ballots  for  the  use  of  the  voters. 

Appeal   from   the   district   court  for  Adams  county: 
TTarry  S.  Dungan,  Judge.    Affirmed. 
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M.  A,  Hartiijan  and  John  Snider  for  appellant. 
H.  F.  Favinger  and  J.  W.  James,  contra. 

Letton,  J. 

In  1910  the  county  clerk  of  Adams  county  ordered  from 
the  plaintijffs,  who  are  engaged  in  the  newspaper  and  job 
printing  business  in  Hastings,  10,000  official  and  10,000 
sample  ballots  to  be  used  at  the  general  election  in  Novem- 
ber following.  The  ballots  were  printed  and  furnished,  a 
claim  was  filed,  a  warrant  issued  by  the  county  for  $165, 
and  the  amount  paid.  The  county  clerk  made  an  error  in 
the  preparation  of  these  ballots.  On  discovering  this  he 
made  the  necessary-  correction,  and  ordered  the  plaintiffs 
to  print  as  corrected  10,000  official  and  10,000  sample  bal- 
lots. These  were  printed  and  furnished  to  the  county. 
Plaintiffs  filed  a  claim  for  $100  for  this  work,  which  was 
allowed  by  the  county  board.  The  api)ellant  Rohrer  as  a 
citizen  and  taxpayer  appealed  to  the  district  court,  where 
a  trial  was  had  and  judgment  rendered  in  favor  of  plain- 
tiffs for  |90.  Mr.  Rohrer  api)eals  to  this  court.  No  bill  of 
exceptions  was  preserved. 

The  appellant  demurred  to  the  petition  and  objected  to 
the  introduction  of  evidence  at  the  trial  on  the  ground  that 
the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  His  brief  is  confined  to  a  discussion  of 
this  point.  He  bases  his  contention  upon  the  provisions 
of  sections  5807,  5820,  Ann.  St.  1911.  Section  5807  pro- 
vides, so  far  as  applicable,  as  follows:  "That  all  ballots 
cast  in  election  for  public  officers  within  this  state  shall 
be  printed  and  distributed  at  public  expense,  as  herein- 
after provided.  The  printing  of  ballots  and  (ards  of  in- 
struction for  the  electors  in  each  county,  and  the  delivery 
of  the  same  to  the  election  officers,  as  hereinafter  provided, 
shall  be  a  county  charge,  the  payment  of  which  shall  be 
provided  for  in  the  same  manner  as  tlie  yjayment  of  other 
county  expenses."     Section  5820  provides,  in  substance, 
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tliat  the  county  clerk  shall  provide  75  ballots  of  each  kiml 
for  even-  50,  or  fraction  of  50,  voters  registering  or  voting 
at  the  last  general  election  in  each  election  precinct  or 
district;  and  further  provides:  "When  a  precinct  or  dis- 
trict shall  Ik*  divided  or  the  boundaries  changed,  the  clerk 
must  ascertain,  as  nearly  as  possible,  the  number  of  voters 
in  the  new  district  or  districts,  and  provide  therefor  a 
sufficient  number  of  ballots  in  the  above  proportion.-'  By 
this  s(H*tion  it  will  In*  seen  that  the  number  of  ballots  to 
l)e  printed  is  not  a  fixed  and  certain  quantity.  It  is  a  re- 
sult of  com])utation,  and  is  subject  in  some  degree  to  the 
discr(»tion  of  the  (*lerk.  Section  5821,  Ann.  St.  1911,  makes 
it  the  duty  of  the  clerk,  ui>on  his  own  motion,  to  correct 
M'ithout  d(»lay  any  patent  error  which  he  may  discover  in 
the  ballots  or  which  may  be  brought  to  his  attention,  and 
provides  a  summary  method  of  coercion  if  he  fail  so  to  do. 
Followin*::  section  22,  art.  I  of  the  constitution,  so  jealous 
is  the  law  of  the  rights  of  the  voter  that,  if  the  clerk  neg- 
l(»ctod  to  correct  and  furnish  the  electors  with  ballots  as 
requin^d,  he  is  liable,  under  secti<m  5833,  Ann.  St.  1911, 
to  forf(»it  his  office  and  to  be  fined  and  impris4med. 

The  appellant's  argument  is  that  the  statute  makes  no 
))rovision  for  reprinting  the  ballots,  nor  for  payment  for 
the  same;  that  if,  after  the  number  of  ballots  for  which 
the  law  provides  have  been  printed  and  furnished,  a  mis- 
take is  discovered,  then  it  is  the  duty  of  the  clerk,  and  nt)t 
of  the  county,  to  pay  for  the  printing  of  correct  ballots; 
that  the  clerk  had  no  power  to  contract  so  as  to  make  the 
county  liable  for  the  printing  of  more  than  the  number  of 
ballots  fixed  by  the  statute,  which  became  a  part  of  the 
contract,  and  that  plaintiff  could  not  recover  for  more  than 
such  number.  The  petition  counts  upon  a  contract  made 
by  the  (*ounty  clerk,  who  under  the  statute  is  the  only  au- 
thorized agent  of  the  county  to  procure  the  printing  of  the 
ballots.  Tlie  petition  does  not  allege  that  the  20,000  bal- 
lots first  (jrdered  were  all  that  were  printed  or  required 
for  the  November  election,  and  there  is  no  allegation  of 
the  number  whicli  the  clerk  was  autliorized  to  procure. 
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The  statute  requires  a  computation  to  be  made  by  the  clerk 
as  to  the  number  of  ballots  necessary  for  each  precinct  or 
district,  and,  where  divided,  he  must  use  his  own  judgment 
as  to  the  number  required.  He  alone  is  vested  with  the 
power  to  determine  the  number  of  ballots  necessary.  This 
being  so,  the  presumption  is  that  he  kept  within  the  terms 
of  his  authority. 

Moreover,  the  county  is  bound  to  have  legal  ballots 
printed  so  that  a  legal  election  as  to  each  officer  may  be 
held.  If  the  clerk  through  mistake  has  caused  ballots  to 
be  printed  which,  if  used,  would  invalidate  the  election  in 
whole  or  in  part,  this  would  not  relieve  the  county,  upon 
ascertaining  that  such  an  error  had  been  made,  from  the 
duty  of  procuring  other  and  legal  ballots.  The  fact  that 
it  had  already  paid  for  the  erroneous  ballots  could  not 
operate  to  relieve  it  from  the  duty  of  furnishing  the  voters 
with  proper  and  legal  ballots  to  be  used  at  the  election.  ^ 

It  might  lead  to  serious  consequences  if  the  court  should  -i 

hold  that  the  refusal  of  a  clerk  to  furnish  new  ballots  at 
his  own  expense  could  operate  to  invalidate  an  election 
and  thus  disfranchise  the  citizens  of  a  county.  The  county 
is  the  principal  in  the  transaction ;  the  clerk  is  merely  its 
agent,  and,  regardless  of  wliat  the  relations  of  the  county 
may  be  to  its  agent  with  rc\  ^lect  to  the  matter,  the  printer 
was  entitled  to  his  just  compensation  from  the  county. 

The  judgment  of  the  district  court  is 

Affirmed. 

Barnes,  Rose  and  Sedgwick,  JJ.,  not  sitting. 


Alma  F,  Howard,  appbllbb,  v.  John  Duncan,  appellant.  j 

Filed  December  4, 1913.   No.  17,362. 

VcoDidor  and  Purchaser:  False  Representations:  Rescission.  False 
representations  by  vendor  that  irrigable  land  in  Colorado  will 
produce   particular  crops   of   sufficient   value   to  meet   deferred 
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instalments  of  the  purchase  price  as  they  mature  annually,  that 
sufficient  water  for  irrigation  is  available,  and  that  the  land  is 
worth  $100  an  acre,  though  its  value  is  only  $40  an  acre,  may 
be  sufficient  to  justify  a  rescission  of  the  contract  of  sale,  when 
made  to  and  relied  upon  by  a  vendee  residing  in  Nebraska,  who 
never  saw  the  laud  and  was  ignorant  of  Its  character  and  value. 

Appeal  from  tlie  district  court  for  Lancaster  county: 
WiLLARi)  E.  Stewart,  Judge.    Affirmed. 

Charles  A.  Rohbins^  for  appellant 

Hall  d  Binhop,  contra. 

Rose,  J. 

Til  is  is  i\  suit  in  equity  to  cancel  a  contract  bearing  date 
June  3,  1907,  and  obligating  plaintiff  to  purchase  from 
defendant  for  .?r>,4n0  an  SO-aire  tract  of  land  in  Bent 
county,  Colorado.  Plaintiff  also  demands  judgment  for 
12,000,  tlie  amount  paid  on  the  purchase  price.  The  right 
to  n\^cind  is  based  on  alleged  fraudulent  representations 
inducing  the  sale.  Defendant  denied  the  fraud  imputed 
to  him,  and  pleaded  that  the  real  consideration  for  his  land 
did  not  exceed  $5,000;  that  the  expressed  consideration 
included  inflation  in  the  value  of  real  estate  exchanged 
by  plaintiff  for  the  Colorado  land;  that  plaintiflF  ratified 
the  sale  and  defeated  rescission  by  continued  occupancy, 
by  leasing  the  premises,  by  collecting  rentals  for  two  sea- 
sons, and  by  listing  for  sale  at  an  increase  in  price  the 
land  conveyed  to  her.  The  trial  court  canceled  the  con- 
tract and  entered  a  judgment  in  favor  of  plaintiff  for 
f2,2r.O,  and  defendant  has  appealed. 

Phiintiff  agreed  to  purchase  the  80-acre  tract  of  Colo- 
rado land  for  ?G,800,  being  ?S5  an  acre.  She  was  allowed 
a  credit  of  5  ])er  cent,  of  the  total  as  the  commission  of 
her  son,  IT.  B.  ;Murphy,  for  making  the  sale  for  defendant. 
The  differc^nce,  or  $0,460,  was  the  consideration  mentioned 
in  the  contract.  Defendant  agreed  to  accept  as  part  of 
the  purchase  price,  and  plaintiff  conveyed  to  him,  an  im- 
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l>rtived  lot  in  Lincoln,  Nebraska.  It  was  exchanged  at  a 
valuation  of  f4,250  and  was  mortgaged  for  |1,600,  The 
difference,  or  |2,650,  was  acknowledged  as  a  payment  on 
the  Colorado  land.  The  balance  of  the  purchase  price  of 
the  80acre  tract,  |3,810,  was  to  be  paid  by  plaintiff  in 
seven  annual  instalments,  the  first  and  second  being  f 545 
each,  and  each  of  the  others  |544,  all  bearing  interest  at 
the  rate  of  6  per  cent,  per  annum.  The  evidence  juistifies 
a  finding  that  the  Lincoln  property  was  exchanged  at  its 
fair  market  value.  It  was  sold  and  transferred  by  defend- 
ant before  this  suit  was  commenced,  and  for  that  reason 
plaintiff  sought  and  recovered  judgment  for  its  value  in 
lieu  of  the  property  itself.  Defendant  had  an  option  to 
buy  for  f40  an  acre  the  quarter-section  of  which  the  land 
in  controversy  was  the  west  half.  Before  he  acquired  title 
he  tried  to  find  a  purchaser  for  it.  With  that  end  in  view 
his  agent,  D.  R.  Cone,  took  plaintiff's  son,  H.  B.  Murphy, 
a  prospective  purchaser,  from  Fremont,  Nebraska,  to 
Colorado  to  see  the  land.  There  they  met  defendant.  He 
and  Murphy  crossed  the  tract.  Murphy  was  on  the  prem- 
ises for  perhaps  an  hour.  He  subsequently  entered  into  a 
contract  to  purchase  the  east  half.  Defendant  engaged 
him  to  negotiate  with  his  mother  for  the  sale  of  the  west 
half,  agreeing  to  pay  him  for  his  services  in  that  capacity 
a  commission  of  5  per  cent,  on  a  purchase  price  of  $6,800. 
Murphy  talked  with  his  mother  on  the  subject.  Defendant 
made  two  trips  to  Lincoln  to  see  her,  and  he  talked  with 
her  about  the  matter  on  both  occasions.  The  first  con- 
versation lasted  from  15  to  30  minutes  and  the  last  con- 
sumed perhaps  half  an  hour.  Thus  far  the  facts  narrated, 
except  as  to  the  value  of  the  Lincoln  property,  are  estab- 
lished without  substantial  conflict  in  the  evidence,  though 
defendant  insists  that  Murphy  was  his  mother's  agent. 

Proof  that  defendant  made  false  representations  is  di- 
rectly contradicted  by  him,  and  from  his  standpoint  his 
counsel  has  ably  presented  his  case.  In  determining  the 
issue  of  fraud,  the  relative  situations  of  the  participants 
in  the  transactions  should  be  considered.     The  land  re- 
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quired  irrigation.  Defendant  was  an  experienced  dealer 
in  real  estate.  He  had  lived  in  Colorado.  H^  was  familiar 
with  the  land  and  with  the  means  of  irrigatiiig  it.  As  an 
engineer  he  had  been  employed  by  the  promoters  of  irriga- 
tion projects  in  the  vicinity.  Plaintiff  lived  in  Lincoln. 
She  had  never  seen  the  property  and  knew  nothing  about 
irrigation  or  irrigated  lands.  Her  son  was  a  commercial 
traveler,  and,  except  for  his  visit  to  Colorado,  was  no 
better  advised  than  his  mother. 

Plaintiff  relies  on  representations  made  by  defendant  to 
her  and  to  her  son.  There  is  proof  that  the  representations 
to  each  were  practically  the  same.  For  the  purpose  of 
testing  the  evidence  of  fraud,  Murphy  should  be  regarded 
as  the  agent  of  defendant.  That  defendant  made  repre- 
sentations to  Murphy  for  the  purpose  of  inducing  him  to 
purchase  at  least  half  of  the  quarter-section  cannot  be  suc- 
cessfully refuted.  Defendant's  own  testimony  shows  that 
he  engaged  Murphy  to  sell  the  west  half  of  the  quarter- 
section  to  his  mother.  The  effect  of  the  agency  thus  estab- 
lished was  not  destroyed  by  the  subsequent  act  of  the  son 
in  directing  defendant  to  allow  plaintiff  credit  for  the 
commission.  Defendant  should  be  charged  with  any  in- 
strumentalities emi)loyed  by  his  agent  to  bring  about  the 
sale  to. plaintiff. 

Under  the  circumstances  of  this  case,  it  is  immaterial 
on  the  issue  of  fraud  whether  the  representations  were 
made  to  the  son  or  to  the  mother,  since  they  were  com- 
municated to  her  by  defendant  or  by  his  agent  or  by  both. 
She  tcvstified  in  substance  that  defend  mt,  during  his  con- 
versations with  her,  before  she  entered  into  the  contract, 
described  the  particular  growing  crops  and  the  purposes 
to  which  the  soil  is  adapted,  giving  quantities  and  values. 
Tn  this  connection  she  said:  "He  assured  me  that  I  could 
realize  enough  on  the  land  from  the  proceeds  of  it  to  finish 
paying  it  out."  While  the  truthfulness  of  this  testimony 
is  denied  by  defendant,  he  admits  that  the  son  had  pro- 
cured from  some  source  data  from  which  he  made  calcu- 
lations to  show  that  the  deferred  payments  could  be  met 


Vol.  94]  SEPTEMBER  TERM,  1913.  689 


Howard  v.  Duncan. 


with  the  proceeds  of  the  land.  The  inference  from  all  of 
the  circumstances  is  that  this  data  came  directly  or  in- 
directly from  defendant,  and  that,  plaintiff  told  the  truth. 
There  is '  convincing  proof  that  the  representations  to 
which  she  testified  were  false.  Plaintiff  further  testified 
in  effect  that  defendant  told  her  the  land  he  was  offering 
for  f85  an  acre  was  worth  flOO  an  acre  and  could  be  sold 
for  that.  At  that  time  he  had  an  option  to  buy  it  for  |45 
an  acre.  More  than  a  year  later  he  listed  it  for  sale  at 
?65  an  acre.  There  is  also  proof  indicating  that  defendant 
misrepresented  the  amount  of  water  available  for  irriga- 
tion. When  plaintiffs  ignorance  of  conditions  and  de- 
fendant's knowledge  and  experience  are  considered  with 
her  absence  in  Nebraska  and  his  presence  in  Colorado,  the 
fraudulent  representations  proved  are  material.  That 
plaintiff  relied  upon  them  there  can  be  no  doubt.  She 
sold  her  mortgaged  home  to  make  the  initial  payment. 
She  was  without  means  to  make  the  first  deferred  payment 
on  the  purchase  price  when  the  proceeds  of  the  land  pur- 
chased proved  to  be  insufficient.  The  demands  of  brevity 
have  prevented  an  extended  reference  to  the  evidence,  but 
all  of  the  proofs  and  the  observations  of  counsel  thereon 
have  been  examined  and  considered. 

The  defenses  of  laches  and  ratification  are  not  fully 
established.  Having  perpetrated  fraud  in  the  manner  in- 
dicated, defendant,  for  reasons  already  suggested,  is  not 
in  a  position  to  exact  of  plaintiff  extreme  vigilance  in  dis- 
covering and  renouncing  it.  He  received  property  of  the 
value  of  ^2,650  and  attempted  to  forfeit  plaintiff's  contract 
for  nonpayment  of  the  first  deferred  instalment  of  f545. 
Her  right  to  redress  should  not  be  defeated  because  she 
retained  the  Colorado  land  more  than  a  year.  At  the  end 
of  that  period  she  was  not  fully  advised  of  the  fraud.  She 
gtill  hoped  that  another  season  would  be  more  propitious. 

Neither  should  relief  be  denied  on  the  ground  that 

plaintiff  listed  the  land  for  sale  at  flOO  an  acre.    This  act 

indicated  a  reliance  on  defendant's  representations  before 

she  realized  the  extent  to  which  she  had  been  overreached. 

47 


690  NEBRASKA  REPORTS.  [Vol.  94 


State  V.  Roy. 


Defendant  was  credited  with  the  first  season's  rentala 
Plaintiff  testified  that  she  did  not  receive  a  cent  from  that 
source  for  the  second  year,  and  the  evidence  does  not  suflS- 
ciently  show  what  her  son  received  or  his  authority  to  act 
for  her  in  making  collections. 

The  findings  below  are  here  adopted  as  correct 

Affirm^). 
Barnes,  Pawcett  and  Hambr,  JJ.,  not  sitting. 


State  of  Nebraska  v.  Henry  Roy. 

FrLEi)  Decemreb  4, 1913.     No.  17,419. 

Criminal  Law:  Atpeai  ;  Dismissal.  An  appellate  proceeding  nnder 
section  515  of  the  criminal  code  to  settle  a  point  of  law  in  a 
prosecution,  wherein  accused  was  discharged,  may  be  dismissed 
for  failure  of  the  county  attorney  to  refer  in  his  brief  to  the 
volume,  page  or  section  where  acts  of  congress,  on  which  the 
ruling  below  is  based,  are  published  or  may  be  found. 

Error  to  the  district  court  for  Knox  county :  Anson  A. 
WEr.CH,  Judge.    Dlwiissed. 

Orant  G.  Martin,  Attorney  General^  P.  H.  Peterson  and 
E.  A.  Houston^  for  plaintiff  in  error. 

W.  A.  Meserve,  contra. 

Rose,  J. 

In  a  prosecution  by  the  state  in  the  district  court  for 
Knox  county,  the  county  attorney  filed  an  information 
charging  tliat  Henry  Roy  committed  an  assault  upon 
Lucy  Brokenjaw  with  intent  to  commit  rape.  Accused 
filed  a  plea  in  abatement,  asserting  that  he  and  prosecutrix 
are  Indians,  that  the  plax^e  of  the  alleged  assault  is  on  an 
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Indian  reservation  in  Indian  country  on  land  allotted  to 
an  Indian  and  over  which  the  United  States  has  exclusive 
jurisdiction.  The  state  filed  an  answer  to  which  accused 
demurred.  The  trial  court  sustained  the  demurrer  and 
dismissed  the  prosecution.  For  the  purpose  of  settling 
the  question  of  law  raised  by  the  demurrer,  the  county 
attorney,  under  section  515  of  the  criminal  code,  was  per- 
mitted to  present  here  an  exception  to  the  decision  below. 
Did  the  district  court  for  Knox  county  have  jurisdiction 
to  try  accused  and  to  punish  him,  if  guilty?  The  deter- 
mination of  this  question  depends  upon  provisions  of  cer- 
tain acts  of  congress.  The  county  attorney  in  his  brief 
lias  not  pointed  out  the  volume,  page  or  section  where  these 
laws  are  pul)lished  or  may  be  found.  In  this  respect  there 
is  an  utter  disregard  of  C(mrt  rules.  To  determine  the 
merits  of  the  exception  wcmld  require  a  research  and  refer- 
ences wliich  should  have  been  made  by  counsel.  The  rights 
of  other  litigants,  the  dispatch  of  business  and  the  enforce- 
ment of  court  rules  require  the  dismissal  of  the  appellate 
proceeding.    Appellate  proceeding 

Dismissed. 


Edward  M.  Birdsall,  APPEiiLEE,  v.  Chicago  &  North- 
western Railway  Company,  appellant. 

Piled  December  4, 1913.     No.  17,439. 

Trial:  Qukstton  for  Jury:  Negligence.  The  issue  of  negligence  should 
be  submitted  to  the  jury,  where  reasonable  men  may  draw  diverse 
inferences  from  all  of  the  circumstances  proved. 

Appeal    from   the   district   court   for    Dawes   county: 
William  H.  Westover,  Jitdge.    Reversed. 

A.  A.  McLaughlin,  Wi/wrr  nressler  and  Kdf/ar  /?.  Hart, 
fop  appellant. 

Albert  W.  Crites,  contra. 
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Rose,  J. 

This  is  a  suit  to  recover  the  value  of  a  mare  allied  to 
liave  been  killed  on  defendant's  railroad  track.  The  sub- 
stance of  the  ciuse  pleaded  by  plaintiff  is  that  at  a  farm- 
crossing  about  a  mile  west  of  Chadron  defendant  negli- 
gently left  a  gate  open  between  a  pasture  and  the  railroad; 
that  the  animal  strayed  through  the  opening  upon  the 
railroad  track  and  was  struck  by  a  locomotive;  that  de- 
fendant Wiis  negligent  in  operating  its  train,  failing  to  stop 
it  in  time  to  prevent  the  collision.  Defendant  denied 
neglig(»uce.  The  case  was  tried  to  a  jury.  There  was  evi- 
dence on  botli  sides.  The  trial  c(»urt  directed  a  verdict  for 
plaintiff,  and  from  a  judgment  in  his  favor  for  |197.35 
d(»fendant  has  a{)pealed. 

One  of  the  assignments  is  that  the  trial  court  erred  in 
directing  a  verdict  for  plaintiff.  The  parties  do  not  agree 
on  the  facts  proved  or  on  the  inferences  to  be  drawn  there- 
from. Tliough  two  abstracts  have  been  filed,  the  entire 
bill  of  exceptions  has  been  read  to  find  a  justification  for 
the  peremptory  instruction. 

1.  From  the  evidence,  would  reasonable  men  draw  the 
inference  only  that  defendant  was  negligent  in  leaving  the 
gate  open?  The  right  of  way  had  been  fenced  by  the  rail- 
road company.  The  next  friend,  the  father  of  plaintiff, 
owned  the  pasture.  The  ranch  of  which  the  pasture  was  a 
l)art  was  occupied  by  a  tenant.  The  gate  and  the  farm- 
trossing  were  maintained  for  the  convenience  of  the  land- 
owner and  his  tenants,  but  were  frequently  used  by  others. 
Tlie  accident  occurred  December  27,  1909.  Plaintiff 
proved  by  one  of  his  witnesses  that  the  gate  was  found 
open  and  left  closed  Christmas  morning.  How  it  was  af- 
terward o])ened  before  the  mare  was  killed  or  by  whom  is 
not  ])rov(Hl.  Actual  knowledge  of  defendant  that  it  was 
o])on  l;(*tw(MMi  December  25  and  December  27  is  not  shown. 
Whether  defendant  was  chargeable,  if  at  all,  with  con- 
structive notice  that  it  was  open  in  the  interim  in  time  to 
close  it  before  the  mare  strayed  from  the  pasture  would, 


you  94]  SEPTEMBER  TERM,  1913.  693 

BIrdsall  v.  Chicago  &  N.  W.  R.  Co. 

in  the  aspect  most  favorable  to  plaintiff,  be  a  question 
fur  the  jury,  A  witness  for  plaintiff  said  that  the  gate 
was  made  of  boards  and  was  not  long  enough  to  slide  be- 
tween two  posts  whicli  stood  at  the  end  where  it  closed. 
He  admitted,  however,  that  it  would  rest  against  one  of 
the  paints,  and  there  is  nothing  to  show  that  in  this  condi- 
tion it  would  not  protect  stock  from  the  railroad  track. 
lEesides,  a  defect  in  the  gate  or  in  the  fence  was  not  pleaded. 
The  issue  that  the  gate  was  negligently  left  open  was  not 
t^Rtablished  as  a  matter  of  law, 

2-  Was  it  established  as  a  matter  of  law  that  the  negli- 
gent operation  of  defendant's  train  was  the  proximate 
cause  of  the  injury?  Plaintiff  asserts  that  the  mare  was 
struck  in  daylight  on  a  track  where  she  could  be  seen  from 
defendant's  engine  for  nearly  a  mile.  There  is  no  testi- 
mony by  any  eye-witness.  When  or  by  what  train  the 
iinimal  was  struck  is  left  in  doubt.  Evidence  tending  to 
s^liow  that  the  accident  occurred  in  the  daytime  conflicts 
with  other  proof.  In  addition,  plaintiff  adduced  evidence 
that  between  the  gate  and  the  place  where  the  mare  was 
fjitruck  there  were  horse  tracks  beside  the  railroad  grade 
on  one  side  of  the  right  of  way,  if  not  on  both.  For  any- 
thing H}>pearing  in  tlie  record  the  mare  may  have  run  sud- 
denly and  unexpectedly  onto  the  track  aliead  of  a  train 
which  could  not  be  stopped  in  time  to  prevent  a  collision. 
lUniHonable  men  may  draw  different  inferences  from  all 
<>f  the  circumstances  which  tend  to  sliow  negligence  on 
part  of  defendant.  The  sufficiency  of  the  evidence  to  sus- 
tain a  verdict  in  favor  of  plaintiff  is  neither  presented  nor 
decided* 

For  the  error  in  directing  a  verdict,  the  judgment  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed. 

LirrroN,  Fawcett  and  Hamer,  JJ.,  not  sitting. 
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State,  ex  rei.,  ^ficHEL  A.  Hartigax  et  al.,  appellants, 

V.   .hmS  H.   rERJJN(^  APPELLEE. 

Filed  Detemree  4. 1913.     No.  17.447. 

l.  Counties  and  County  Officera:  REtasrEK  or  Deeds:  Accor?fTi:^G- 
As  HOfjn  AS  the  rpcister  of  deeds  makes,  and  the  county  board 
approves,  hfs  annual  accounting.  It  Is  his  duty  to  turn  over  to 
the  county  treasurer  all  fees  in  excess  of  statutory  compensation 
for  official  sf-r^icea. 


2.  :    :    :    Man  da  mis.   Where  the  annual  accounting 

bptwpen  the  county  board  and  register  of  deeds  has  been  duly 
made  and  approved,  the  latter  may  be  required  by  mandamus  to 
turn  ovfr  to  thp  county  treasurer  all  fees  in  excess  of  statutory 
conipf-nsation  for  official  services. 

Apr?:AL  from  the  district  court  for  Adams  connty: 
llARitY  S.  I)r\(;AX,  JrixiK.     Reversed  trith  directions, 

^f,  A,  Hartirjan,  for  appellants. 

TihhetSy  Morey  rf-  Fuller,  contra. 

UosE,  J. 

This  is  nil  a]>pli(atioii  on  behalf  of  Adams  county  for  a 
peremptory  writ  of  mandamus  directing:  respondent  as 
r(*j^ister  of  dcn^ls  to  turn  over  to  the  county  treasurer  the 
balance  of  tlie  fees  in  his  hands  for  the  year  1910,  after 
deducting;  the  statutory  com])ensation  for  the  official  serv- 
ices of  himself  and  his  deputy.  There  is  no  dispute  about 
the  facts.  For  the  year  1910  respondent  collected  in  fees 
?;^,24(;.SO.  ITe  hnvfully  retained  $1,500  for  himself  and 
$1,000  for  his  de]>uty,  leaving  in  his  hands  at  the  close  of 
the  year-R  business,  after  an  accounting  approved  by  the 
county  board,  $740.80.  l^pon  demand  respondent  refused 
to  turn  the  balance  over  to  the  county  treasurer.  To  co- 
erce ])erformance  of  that  duty  is  the  puri)ose  of  this  pro- 
ceeding. The  writ  is  resisted  on  two  grounds:  (1)  A» 
r(»gister  of  deeds  respondent  properly  retains  the  monfiy 
to  guard  against  any  deficiency  in  the  amount  of  fees  ayafl- 
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able  for  paymt^nt  of  salaries  during  the  remainder  of  his 
official  term,  (2)  Mtmdamus  is  not  the  pro[>er  remedy. 
The  trial  court  denied  the  writ,  and  relatops  have  appealed. 

1.  Has  rt^spondeut  a  right  to  retain  the  funds?  A  stat- 
ute npplitahle  to  Adams  county  provides  that  each  regis- 
ter of  de*Hi.s  wliDse  feefs  In  the  aggregate  exceed  the  sum  of 
|1,500  *'in  auj  one  jeai*  after  the  payment  of  the  necessary 
deputy  and  clerk  hire  shall  pay  such  excess  into  the  treas- 
ury of  the  county/'  Oomp.  St  1911,  ch.  18,  art.  I,  sec. 
7T«.  A  year  is  niainfestly  the  statutory  period  fop  an 
accounting.  The  county  treasurer  is  the  lawful  custodian 
of  any  halance  in  favor  of  the  county  as  soon  as  the  cor- 
rect amount  is  shown  by  a  duly  approved  accounting  or 
*^ettlenient.  How  he  ^hall  protect  and  handle  such  funds 
for  the  benefit  of  tlie  county  is  the  subject  of  other  legisla- 
tion. He  dop!^  not  share  this  responsibility  with  respond- 
ent. At  the  end  of  each  year  it  is  the  duty  of  the  register 
of  deeds  to  turn  over  to  the  county  treasurer  all  fees  in 
excess  of  statutrny  compensation.  Whether  the  county 
must  make  good  deficiencies  in  compensation  for  succeed- 
ing years  is  a  question  not  involved  or  decided. 

2.  Ts  mandamus  tlie  proper  remedy?  ^Tien  relators 
made  their  application  for  the  writ,  it  was  definitely  set- 
tled that  respondent  had  in  his  hands  |746.80  in  excess  of 
lawful  eompc^nsatiou  for  official  services  for  the  year  1910. 
The  extent  of  the  excess  is  not  in  controversy.  To  turn 
the  balance  over  to  the  county  treasurer  is  an  official  duty 
enjoined  upon  respt*"**^'^^  by  law.  Mandamus  is  the  proper 
remedy. 

Tlie  judgment  is  tlierefore  reversed,  with  directions  to 
the  district  court  tO  allow  the  \\Tit  at  the  costs  of  respond- 
ent in  both  courts. 

Keversbd. 

Lhtton,  Pawcett  and  Hambr,  JJ.,  not  sitting. 


«!M;  XEBUASKA  REPOBT8.  [Vol.  94 


BowmftiiT.  Goodrfcfa. 


Anna  K.  Howman,  appellee,  v.  Waltee  Goodrich  et  al., 

appellants 

FiLD  Dbccmbbb  4. 1913.    No.  17.S89. 

1.  Forcible  Entry  and  Detainer:    Defenses:     LAXt>LOBD  and  Te3?ant: 

Sajx  ok  Prkmtseh.  Where  land  leased  has  been  aold  under  a  decree 
in  a  suit  to  foreclose  a  lien  for  delinquent  taxes,  in  which  suit  the 
lessor  was  a  party  and  whose  rights  were  foreclosed  by  such 
decree,  and  such  sale  has  been  duly  confirmed  and  a  deed  issued 
to  the  purchaser  thereat,  and  the  lessee,  upon  exhibition  to  him 
of  the  sheriff's  deed,  in  order  to  avoid  eviction  by  the  then  owner 
of  the  paramount  title,  in  good  faith  attorns  to  him,  such  action 
on  his  part  may  be  interposed  as  a  defense  to  an  action  by  his 
lessor  to  recover  possession. 

2.  Justice  of  the  Peace:    Jcrikdictiox:    Title  to  Realty.   And  when 

su(h  (acts  are  made  to  appear  in  an  action  pending  before  a 
jiistiP'?  of  the  i>eace,  the  title  to  the  real  estate  is  drawn  in 
controversy  and  it  is  the  duty  of  the  Justice  to  refuse  to  proceed 

further. 


3.  :    :    :    Appeal:    Dismikhai..    And    if   the   justice 

wrongfully  holds  jurisdiction  and  enters  judgment  awarding 
plaintiff  poh session  of  the  land,  it  is  the  duty  of  the  district  court 
on  appeal,  when  such  facts  are  made  to  appear  in  tliat  court,  to 
dismiss  the  action  for  want  of  jurisdiction. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  (i.  StLViis,  JrmJK.    Reversed  and  dismissed. 

Leaviit  rf  Hot::,  for  appellants.  a 

^Vearer  A  (liller,  George  W.  Shields  and  John  Q.  Burg- 
ner,  contra, 

Pawcjkit,  J. 

This  is  an  action  of  forcible  entry  and  detainer,  com- 
menced in  a  justice  court  of  Douglas  county,  to  recover 
poss(»Hsion  of  a  portion  of  lot  7,  block  93,  in  the  city  of 
Omaha,  known  as  014  Dodge  street.  From  a  judgment  in 
plaintilfs  favj.r  in  justice  court,  defendants  appealed  to 
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the  district  court,  where  plaintiff  again  recovered,  and 
the  case  is  here  for  review. 

The  coniphiint  is  in  the  usual  form  and  is  based  upon 
an  oral  lease  which  it  is  alleged  was  terminated  by  reason 
of  nonpayment  of  rent  about  November  1,  1909.  The  an- 
swer challenged  the  jurisdiction  of  the  court  over  the 
subject  matter  of  the  action,  for  thC'  reason  that  the  title 
to  the  real  estate  in  controversy  was  necessarily  involved 
and  drawn  in  question.  The  trial  court  by  its  rulings  in 
the  course  of  the  trial  adhered  strictly  to  the  rule  that  a 
tenant  cannot  dispute  the  title  of  his  landlord,  and  ex- 
cluded evidence  offered  by  defendants  to  show  that,  sub- 
sequently to  their  entry  under  the  oral  lease  of  plaintiff, 
a  purchaser  under  a  sale  in  a  suit  to  foreclose  a  lien  for 
delinquent  taxes  on  the  property  in  controversy,  in  whicli 
suit  the  plaintiff  here  was  a  defendant  and  whose  rights 
were  foreclosed  by  that  decree,  exhibited  to  them  the 
sheriff^s  deed  and  served  them  with  a  "notice  to  quit;"  and 
also  refused  to  permit  defendant  to  show  that  after  the 
service  of  this  notice  they  recognized  such  purchaser  as 
their  landlord,  and  thereafter  paid  rent  to  him.  This 
raises  the  controlling  question  in  the  case.  That  is  to  say, 
could  defendants,  in  order  to  avoid  eviction  by  the  owner 
of  the  paramount  title  under  the  sheriff's  deed,  attorn  to 
him  and  use  such  action  on  his  part  as  a  defense  to  plain- 
tiff's action  to  recover  possession?  We  think  this  ques- 
tion must  be  answered  in  the  affirmative. 

The  plaintiff's  testimony  shows  that  defendants  went 
into  possession  in  September,  1909,  under  an  oral  lease; 
that  they  paid  one  montli's  rent  to  October  10,  1909,  and 
no  more;  that  on  November  11  she  served  the  notice  to 
quit  and  this  action  followed.  The  evidence  offered  by 
defendants,  a  part  of  which  was  at  first  received  and  then 
excluded  by  the  court,  shows  the  tax  foreclosure  proceed- 
ings, the  regularity  of  which  is  not  questioned,  shows  that 
the  sheriff's  deed  to  Henry  W.  Pennock  was  acknowledged 
October  27,  1909,  and  recorded  the  same  day.  The  testi- 
mony of  one  of  the  defendants  was  that  on  October  29  the 
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agent  of  Mr.  Penuock  exhibits  this  deed  to  him  and  on  the 
same  day  served  him  witli  notice  to  quit  As  already 
slated,  he  was  not  permitted  to  testify  as  to  what  he  did 
substMlueiitly  to  receiving  the  notice.  We  are  unable  to 
agit^e  to  the  position  taken  by  the  learned  district  court.  As 
soon  as  tlie  above  facts  were  made  to  appear,  the  question 
of  title  was  drawn  in  controversy  and  it  became  the  duty  of 
the  jiisti(*e  to  refuse  to  proceed  further.  The  justice  hav- 
ing failed  to  take  this  course,  the  district  court,  on  appeal, 
shcmld  have  dismissed  the  action  for  want  of  jurisdiction. 
Our  statute  is  plain  and  explicit  that  where  the  titie  to 
real  estate  is  di-awn  in  question  a  justice  of  the  peace  is 
without  jurisdicticm.  Code,  sec.  907.  This  holding  is 
well  sustained  by  authority.  Teich  v.  Arms^  5  Cal.  App. 
475;  tiiincrs  t\  Salt  us,  3  Denio  (N.  Y.)  214;  Corrigan  v. 
City  of  Vhirago,  114  111.  537. 

It  follows  from  what  has  been  said  that  the  district  court 
(MTcd  in  tlie  rulings  complained  of.  The  judgment  is 
therefore  reversed  and  the  action  dismissed. 

Reverses)  and  dismissbd. 

Barnes,  Letton  and  Rose,  JJ,,  not  sitting. 


Lincoln  Savings  &  Loan  Association,  appellbb,  v.  Harry 
H.  Webber  et  al.;  Nebraska  Material  Company, 

APPELLANT. 

Filed  December  4, 1913.   No.  17,40r. 

1.  Mechanics*  Liens:  Items  of  Account:  Entire  Contract.  Where  a 
materialman  contracts  with  the  owner  to  furnish  material  for 
the  construction  of  a  building,  and  during  the  course  of  ooostrao- 
tion  a  portion  of  the  building  Is  so  damaged  by  fire  as  to  neeaMf- 
tate  the  reconstruction  of  such  portion,  and  the  materialman, 
without  further  contract  with  the  owner,  furnishes  the  extra 
material  required  for  such  reconstruction,  all  of  the  material 
furnished  will  be  treated  as  having  been  furnished  mider  oni 
contract 
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Description  of  Property.    "In  an  affidavit  for  a  mechanic's 


Hen,  if  there  appear  enough  in  the  description  to  enable  a  party 
fanillfar  with  the  locality  to  identify  the  premises  intended  to  be 
de«erfbed  with  reasonable  certainty,  it  will  be  sufficient."  Guiou 
V.  Hyfikman,  77  Neb.  833. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Reversed  vnth  directions. 


Talhot  d  Allen ^  for  appellant. 
Burketf,  Wilson  d  Broion,  contra. 

FAwcFrrr,  J. 

riafntifif  brought  suit  in  the  district  court  for  Lancaster 
(*uuntj,  to  foreclose  a  mortgage  on  lot  2,  in  block  1,  Replat 
of  Sewtill's  Subdivision  of  Lincoln,  IfCebraska.  The  mort- 
Lfage  wa8  recorded  July  19,  1909.  The  defendant  Lincoln 
Stone  &  Supply  Company  filed  an  answer  and  cross-peti- 
tion chinning  a  lien  under  five  judgments  obtained  July 
7,  1910.  The  defendant  Nebraska  ^Material  Company  filed 
Uh  answer  and  cross-petition  for  the  foreclosure  of  a  me- 
t■banic^s  lien,  the  same  being  for  materials  furnished  the 
owner  of  the  premises  for  the  erection  of  a  building  upon 
the  lot  in  question,  and  alleges  that  the  first  item  of  ma- 
terial was  furnished  March  20,  1909,  and  the  last  item 
May  27,  1010.  The  court  found  for  the  plaintiff  and  es- 
tablished its  mortgage  as  a  first  lien;  found  for  the  de- 
fendant Lincoln  Stone  &  Supply  Company  and  established 
its  claim  as  a  second  lien;  found  that  the  defendant  Ne- 
braska Material  Company  was  not  entitled  to  a  lien  and 
dismissed  its  action.  The  defendant  Nebraska  Material 
Company  appeals. 

The  gi^minds  ui)on  which  plaintiff  and  the  stone  company 
justify  the  decree  entered  below  are:  (1)  That  the  ma- 
terial company's  lien  was  not  filed  within  the  time  re- 
quired by  law.  (2)  There  was  not  a  sufficient  description 
of  the  property  contained  within  the  lien.  We  will  con- 
sider these  points  in  the  order  named. 
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1.  The  fii-st  it«*m  of  material  was  furnished  March  20, 
1909.  When  the  building  was  only  partially  constructed 
the  owner  of  the  proj)erty  moved  into  the  basement  and 
c*(intinu(Ml  to  reside  in  the  building  until  after  its  comple- 
tion. His  testimony  as  to  just  when  he  moved  in  is  some- 
what uncertain,  but  it  was  probably  some  time  in  the  early 
Kumiuer  of  1909.  The  work  upon  the  building  appears  to 
have  jirugressed  slowly.  About  Christmas  of  that  year 
the  building  was  damaged  by  fire.  The  roof  was  badly 
damagcHl,  as  w(»re  also  the  plastering  and  one  of  the  walls. 
Tiiis  necessitated  a  restoration  of  the  damaged  wall  and 
tlie  rei)air  of  the  damage  to  other  parts  of  the  building. 
The  material  furnished  by  the  material  company  consisted 
of  sand  and  hollow  blocks.  It  made  deliveries  of  material 
each  montli,  after  the  fire,  down  to  and  including  the 
month  of  May.  On  Jlsiy  25  and  27  it  made  the  last  two 
d<*liveries.  The  lien  hinges  upon  these  two  dates,  as  it  was 
filed  Se]>teiHl)er  24,  1910,  which  would  l>e  within  four 
mouths  ther(»after.  It  is  urged  that  these  later  items  were 
not  furnished  undcT  the  original  contract  for  the  erei*tion 
of  the  buihling,  but  were  furnished  for  repairs,  which  had 
been  ne((*ssitated  by  the  fire,  and  hence  were  furnished 
undcT  a  separate  and  subsequent  contract.  The  evidence 
of  the  owner  as  to  the  contract  is  that,  when  he  was  about 
to  begin  the  erection  of  the  building,  he  purchased  tJie 
sand,  stone  and  cement  from  the  material  company,  and 
that  the  company  was  to  deliver  it  as  he  wanted  to  use  it; 
that  it  was  to  be  delivered  when  called  for.  He  also  testi- 
fied tluit  the  material  covered  by  the  material  company's 
lien  was  delivered  at  his  place  and  used  by  him  in  the 
construction  of  the  house.  This  testimony  is  not  disputed, 
so  that  the  only  questicm  upon  this  point  is,  was  the  ma- 
t(»rial  necessary,  for  the  restoration  of  the  work  which  had 
been  partly  finishi^d  and  which  had  been  damaged  by  the 
fire,  so  that  the  building  could  be  completed  in  the  man- 
ner contemplated  when  it  was  begun?  We  are  unable  to 
see  how  there  can  be  any  difference  of  opinion  upon  this 
point    The  material  company  was  to  furnish  the  material 
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for  tin*  construction  of  the  building.     The  building  was 
not  completed  until  the  company  had  furnished  the  ma- 
norial in  May,  1910.     This  long  delay  had  doubtless  been 
uccasinned  by  the  fire,  but  the  material  company  was  not 
responsible  for  the  fire,  nor  was  any  additional  or  subse- 
r]uent  contract  entered  into  between  it  and  the  owner  of 
the  buihling.     There  were  19  deliveries  of  material  after 
the  lire,  viz.,  eight  in  elanuary,  1910,  four  in  February,  one 
in  March,  four  in  April,  and  the  last  two  in  ilay.     Sup- 
pose, instead  of  the  fire  which  occurred  at  Tliristmas  time, 
a  hi^li  wind  had  blown  down  the  wall  and  damaged  the 
roof,  or  suppose  that,  through  some  blund(»r  of  the  me- 
cliauii's  who  were  constructing  the  building  for  the  owner, 
tlie  wall  and  roof  had  been  so  defectively  constructed  that 
tlie  owTier  would  have  required  that  they  be  torn  down  and 
rebuilt.     Could  that  fact,  by  any  rule  of  law  or  of  equity, 
militate  against   the  materialmen?     We  think   not.     In 
IVathitis  i\  Buf/f/e,  50  Neb.  615,  we  held :    "Each  order  and 
dt^livi^ry  of  mat(»rial  made  at  different  times  dfies  not  neces- 
sarily constitute  a  separate  contract.     To  constitute  a 
single  contract  it  is  not  necessary  that  the  materials  should 
all  be  furnished  at  one  time,  but  may  be  obtained  at  differ- 
ent times  and  still  be  embraced  in  a  single  contract,  if 
such  was  within  the  contemplation  of  the  parties."     Was 
it  witliin  the  contemplation  of  the  i)arties,  viz.,  the  owner 
and  tbe  material  comi)any,  that  the  latter  was  to  furnish 
material  for  the  erection  of  the  buildings  about  to  be  con- 
Btnicted,  until  its  final  completion?     Clearly,  yes.     The 
fact  that  the  final  completion  was  delayed,  or  the  amount 
of  material  re(|uired  was  increased  by  r(»ason  of  an  acci- 
dent that  occurred  in  ccmrse  of  construction,  in  no  manner 
destroys  or  modifies  the  principal  fact  which  "was  within 
the  contemplation  of  the  parties."    We  think  the  construc- 
tion of  the  building,  from  the  time  it  was  begun  until  it 
WEB  completed,  months  after  the  fire,  was  a  single  trans- 
action, and  that  the  material  furnished  by  the  material 
company  was  furnished  under  one  contract. 
2,  Was  the  description  contained  in  the  aflfldavlt  at- 
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taclied  to  the  lien  a  sufficient  description?  Tlie  affidavit 
riMites  that  the  itemized  account  is  true  and  correct;  that 
the  material  was  furnished  for  the  oT^Tier  "under  a  verhal 
contract,  for.  the  erection  of  a  dwelling  and  other  improve- 
ments and  appurtenances,  pertaining  to  and  belonging  on 
the  following  d(^scril)ed  lot,  piece,  or  pai'cel  of  land,  viz.: 
Lot  number  two  (2)  in  block  num!)er  one  (1)  in  the  Re- 
plat  of  Sewairs  Subdivision."  It  will  be  observed  that  the 
affidavit  does  not  state  where  the  Keplat  of  Sewall's  Sub- 
division is  located.  It  does  not  name  the  state,  county  or 
city.  The  rub*  is  settb^d  in  this  state  that,  "In  an  affidavit 
for  a  mechanic's  lien,  if  thrre  appt^ar  enough  in  the  de- 
scrii)tion  to  enable  a  party  familiar  with  the  locality  to 
identify  the  ])r(»mises  intcndiMl  to  be  described  with  reason- 
able certainty,  it  will  be  sufficient."  (luimi  v.  Ryckman, 
77  Ncl).  s;{:^.  It  is  also  the  settled  rule  that,  the  object  of 
the  mechanic's. lien  law  being  to  secure  the  claim  of  those 
who  have  contributed  to  the  erection  of  a  building,  it 
should  receive  the  most  liberal  construction  to  give  full 
elT(H't  to  its  i)rovisions.  Roijrrs  v.  Omaha  Hotel  Co.,  4 
Neb.  04.  Cited  with  approval  and  followed  in  Henry  d 
Cnotsinnth  Co.  r.  Fi.shrnJick,  37  Neb.  207,  221.  Applying 
these  rules,  was  the  description  sufficient?  In  other  words, 
W(mld  any  one  "familiar  with  the  locality,"  that  is  to  say, 
with  SewalTs  subdivision,  be  able  with  reasonable  cer- 
tainty to  b)cate  lot  No.  2  in  block  No.  1,  in  that  sub- 
division? It  is  said,  no  state,  county  or  city  is  named. 
We  think  these  omissions,  while  careless,  are  not  suffi- 
cient to  def(\at  the  lien.  The  lien  was  duly  filed  in  Lan- 
cast(T  county.  The  records  of  Lancaster  county  would 
show  wliere,  in  that  county,  the  property  included  in  the 
Rei)lat  of  SewalTs  Siilulivision  was  locateil.  Any  abstracter 
would  have  shown  tlie  lien  in  an  abstract  of  title  to  the 
lot  named,  and,  if  by  an  examination  of  the  records  the 
location  of  that  subdivision  could  have  been  ascertained, 
the  identification  of  the  property  would  have  been  easy. 
In  Drexel  v.  Richards,  48  Neb.  732,  in  considering  the 
statute  providing  for  the  filing  of  a  lien,  we  said:  "Such 
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statute  requires  that  in  the  aflBdavit  filed  to  procure  the 
lien  there  should  be  such  a  description  of  the  real  estate 
as,  aided  by  extrinsic  evidence  suggested  by  the  description 
itself,  would  charge  a  party  dealing  with  the  real  estate 
with  notice  of  the  lien  claimed  against  it."  The  plaintiff 
and  the  stone  company  were  the  parties  dealing  with  this 
real  estate.  The  plaintiff  knew  when  it  made  its  loan  that 
the  building  was  in  course  of  construction,  and  was  charged 
with  knowledge  of  the  fact  that  the  material  company  was 
furnishing  material  therefor.  The  stone  company  obtained 
its  judgments  after  the  material  company  had  commenced 
furnishing  the  material  and  while  it  was  still  continuing 
to  furnish  the  same.  It  likewise  was  charged  with  notice 
of  the  material  company's  rights.  Being  charged  with  this 
knowledge,  and  knowing  that  the  property  upon  which 
they  were  asserting  liens  was  lot  2,  block  1,  in  the  Replat 
of  SewalPs  Subdivision,  they  could  not  have  been  misled 
by  the  fact  that  the  description  given  in  the  affidavit  at- 
tached to  the  material  company's  lien  did  not  state  that 
Sewall's  subdivision  was  in  the  city  of  Lincoln.  The  pro- 
tection provided  for  laborers  and  material  men  by  the 
beneficient  statute  enacted  for  their  benefit  cannot  be  taken 
from  them  on  so  slender  a  technicality.  We  have  not  over- 
looked the  authorities  cited  in  the  briefs  of  the  plaintiff 
and  defendant  stone  company.  We  have  examined  them 
and  find  nothing  therein  which  conflicts  with  what  we  have 
above  held. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  establish  the  lien  of 
the  defendant  "Nebraska  :Material  Company  as  a  first  lien 
upon  the  premises  in  controversy. 

Reversed. 

Babnes,  Lbtton  and  Rose,  JJ.,  not  sitting. 
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Marie  Hurst,  Administratrix,  appellant,  v.  Hayden 
Brothers  et  al.,  appellees. 

FiiJED  December  4, 1913.   No.  17,405. 

1.  Partnership,  Evidence  of.    Evidence  examined  and  set  out  in  the 

opinion   held    insufficient   to   show   a   partnership   between   the 
defendants. 

2.  Negligence,  Evidence  of.     Evidence  examined  and  set  out  in  the 

opinion  held  insufficient  to  establish  actionable  negligence  against 
either  of  the  defendants. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

Wearer  &  (HUer^  for  appellant. 

Greene,  Brecke)} ridge,  Gurley  d  Woodrough,  John  M. 
MacfarUnul,  Charles  E,  Foster  and  A.  J.  Kinnersley, 
contra. 

Fawcett,  J. 

Plaintiff,  as  administratix  of  the  estate  of  Thomas  Hurst, 
deceased,  brought  suit  in  the  district  court  for  Douglas 
county,  against  Hayden  Brothers,  a  corporation,  and 
Martin  Reum,  an  individual,  to  recover,  damages  by  rea- 
son of  the  death  of  her  husband,  as  the  result  of  alleged 
iK^gligence  of  the  defendants.  From  a  directed  verdict  in 
favor  of  the  defendants  and  a  judgment  thereon,  plaintiff 
appeals. 

The  petition  alleges  that  Hayden  Brothers  Companj- 
operated  a  large  retail  department  store  in  the  city  of 
Omaha ;  that  the  meat  department  in  its  store  is  managed 
and  operated  by  defendant  Reum;  that  there  exists  be- 
t\s'een  the  defendants  "some  sort  of  a  partnership  agree- 
ment as  to  the  profits  arising  from  said  meat  department; 
that  Hayden  Brothers  furnish  the  room,  lights,  elevator 
service,  janitor  service,  and  some  of  the  help  in  said  de- 
partment, and  furnish  a  portion  of  the  advertising  for 
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said  meat  department ;  that  Hayden  Brothers  and  said  . 
Martin  Reum  each  receive  a  portion  of  the  receipts  from 
said  meat  department  and  are  partners  in  said  business." 
It  is  then  alleged  that  the  decedent  during  his  lifetime  was 
an  employee  of  defendants  in  the  meat  department  as  a 
salesman;  that  in  the  course  of  his  employment  as  such 
salesman  it  became  necessary  for  him  to  enter  a  room,  be- 
longing to  the  defendant  Hayden  Brothers,  and  adjoining 
the  general  salesroom  of  the  meat  department,  for  the  pur- 
pose of  replenishing  his  stock  of  supplies;  that  the  room 
referred  to  is  a  narrow  room  about  30  or  40  feet  long  and 
10  or  12  feet  wide,  and  is  supplied  with  only  one  liglit  of  a 
very  small  candle  power;  that,  while  so  engaged,  the  deced- 
ent "stepped  upon  a  nail  which  was  sticking  up  through  a 
board,  which  said  board  had  been  previously  removed  from 
some  of  the  boxefe  of  supplies,  and  the  nail  thus  stepped 
upon  by  said  Hurst  penetrated  his  foot,  causing  tetanus, 
and  death  resulted  therefrom  a  few  days  thereafter ;"  that 
defendants  and  each  of  them  were  negligent,  in  failing  to 
provide  decedent  a  safe  place  in  which  to  perform  his  work ; 
in  failing  to  prdvide  a  room  or  place  where  refuse  boards 
and  other  refuse  matter  could  be  kept  separately  from  the 
supply-room;  in  failing  to  have  the  nails  removed  from 
the  boards  as  they  were  taken  from  the  boxes;  in  failing  to 
furnish  sufficient  light  for  the  supply-room  where  the  em- 
ployees were  compelled  to  go  to  get  supplies ;  in  failing  to 
keep  the  room  properly  lighted  so  that  employees  could 
see  where  they  were  stepping  when  getting  supplies;  and 
in  failing  to  keep  the  supply-room  in  a  reasonably  safe  and 
clean  condition;  that,  by  reason  of  the  negligence  of  eacli 
of  the  defendants,  decedent  received  the  injuries  which 
caused  his  death.  The  defendants  each  answered  sepa- 
rately with  a  general  denial. 

The  legality  of  a  partnership  between  a  corporation  and 
an  individual,  such  as  is  set  out  in  this  case,  may  well  be 
questioned.  We  think  the  rule  is  quite  well  settled  that, 
in  the  absence  of  express  power  in  its  charter,  a  corpora- 
tion has  no  authority  to  enter  into  a  partnership  with  a 
48 
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natural  person.  1  Morawetz,  Private  Corporations  (2d 
ed.)  see.  421;  Ounn  v.  Central  Railroad^  74  6a.  509;  Cen- 
tral R.  &  Banking  Co,  t\  Smith,  76  Ala.  572;  Whittenton 
Mills  V.  Upton,  10  Gray  (Mass.)  582,  598;  Sahine  Tram 
Co,  V.  Bancroft  d  Sons,  16  Tex.  Civ.  App.  170.  We  deem 
it,  however,  unnecessary  to  decide  this  point,  for  the  rea- 
son that  the  judgment  below  must  be  aflSrmed  upon  the 
merits. 

There  is  no  conflict  in  the  evidence.  The  contract  be- 
tween Hayden  Brothers  Company  and  defendant  Reum 
was  in  writing  and  is  set  out  in  full  in  the  abstract  An 
examination  of  it  shows  that  the  corporation  had  no  in- 
terest whatever  in  the  profits  and  was  in  no  manner  liable 
for  any  of  the  losses  sustained  by  Reum  in  the  conduct  of 
his  meat  business.  It  shows  that  tlie  corporation  leased 
to  Reum  certain  space  in  its  building  in  which  to  conduct 
his  meat  market,  which  space  included  the  room  w^here  de- 
(*edent  received  his  injury.  In  addition  to  the  space  fur- 
nished, the  company  was  to  furnish  light  and  heat.  As  a 
consideration  for  these  concessions,  Reum  was  to  pay  the 
company  7  j^er  cent,  of  the  gross  receipts  of  his  business, 
and  was  to  exi)end  a  sum  equal  to  2  per  cent,  of  his  gross 
sales  in  advertising  his  department.  The  company  fur- 
nished two  casliiers  for  the  department,  with  cash  reg- 
isters. All  the  moneys  taken  in  were  turned  over  to  these 
cashiers.  At  the  close  of  business  each  day  Reum  would 
read  the  machines,  and  the  cashier  would  then  take  the 
money  and  turn  it  over  to  the  company.  Prom  the  money 
thus  received  the  company  w^ould  deduct  its  7  per  cent., 
and  pay  the  balance  over  to  Reum  whenever  he  demanded 
it,  which  could  be  every  day,  but  was  usually  tw^o  or  three 
times  a  week.  Reum  bought  his  own  stock  and  paid  for  it 
himself.  FTe  kept  his  own  bank  account,  hired  all  his  help, 
and  paid  them  their  salaries.  Reum  had  2  delivery  wagons 
and  the  company  had  15  or  20.  All  were  lettered  "Hay- 
den Brothel's.-'  The  two  wagons  owned  by  Reum  were 
used  for  hauling  his  invoices  from  the  depot  to  the  store 
and  for  delivering  down-town  sales,  while  his  sales  in  the 
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outlying  portions  of  the  city  were  delivered  in  tlie  com- 
pany's wagons.  The  advertising  matter  in  the  newspapers 
read:  "Hayden  Brothers  Meat  Department,  Martin 
Keum,  Manager."  These  advertisements  did  not  always 
appear  in  connection  with  Hayden  Brothers'  general  ad- 
vertisements, hut  often  appeared  in  some  other  place  in 
the  newspaper,  and,  so  far  as  the  evidence  shows,  they 
were  paid  for  by  Sir.  Reum,  probably  out  of  the  2  per  cent, 
of  gross  sales  required  of  him  by  his  contract.  .We  see 
nothing  in  any  of  these  facts  to  established  a  partnership 
between  Hayden  Brothers  Company  and  Mr.  Reum.  The 
contract  between  them  amounted  to  nothing  more  than  the 
renting  of  floor  space  to  Reum  by  the  company  for  a  rental 
of  7  per  cent,  of  his  gross  sales.  This  was  a  fixed  and 
certain  rental,  in  no  manner  dependent  upon  the  question 
of  whether  Reum  was  conducting  the  business  at  a  profit 
or  a  loss.  We  therefore  hold  that  no  partnership  is  shown. 
There  is  nothing  in  the  evidence  to  show  that, Hayden 
Brothers  Company  had  or  attempted  to  exercise  any  con- 
trol of  the  storeroom  where  the  accident  occurred.  This 
room  opened  off  from  the  meat  salesroom,  separated  by  a 
partition  which  extended  from  the  floor  to  within  a  few 
feet  of  the  ceiling.  Incoming  stock  was  received  and  un- 
packed in  this  storeroom.  The  work  of  unpacking  was 
done  by  the  employees  of  the  meat  department,  of  which 
decedent  was  one.  TSTien  the  boxes  and  barrels  were 
opened,  the  boards  were  not  at  once  removed,  nor  were 
they  piled  up  with  any  care  by  the  men.  They  were  al- 
lowed to  accumulate  for  days  at  a  time,  and  sometimes 
would  so  obstruct  the  room  that  the  men,  including  the 
decedent,  would  go  out  and  have  a  partial  cleaning  up. 
The  sausage  grinding  was  done  in  this  room.  The  em- 
ployees of  the  salesroom  also  used  the  room  as  a  cloak- 
room. When  the  noon  hour  arrived  on  the  day  of  the  in- 
jury, decedent  went  into  the  room  to  lay  off  his  meat-cut- 
ting clothes  and  put  on  his  street  clothes,  in  order  to  go 
to  his  noonday  meal.  While  crossing  the  room  to  where 
his  garments  were,  he  stepped  upon  a  nail  protruding  from 
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a  bonrd,  and  received  the  injury,  set  out  in  the  petition, 
from  which  he  died. 

When  plaintiff  rested,  separate  motions  were  made  by 
the  defendant  company  and  defendant  Reum  to  direct  a 
verdict  in  their  favor  for  various  reasons,  one  of  which 
was  that  there  was  no  evidence  to  show  actionable  negli- 
gence against  the  defendants.  The  district  court  properly 
sustained  the  motions.  We  are  nnable  to  discover  any 
theory  ui>on  which  a  verdict  for  the  plaintiff  could  have 
be<*n  sustained. 

The  judgment  is  therefore 

Affirmed. 

Barnes,  Letton  and  Sedovhck,  J  J.,  not  sitting. 


WiLTjAM  D.  Way  v.  Joseph  J.  Cameron  bt  al.,  appel- 
lants; F.  C.  Phillips  Company,  appellee. 

Filed  Dbcbmber  4, 1913.   No.  17,411. 

1.  Mechanics'  Liens:   Notice:    Sukplubaoe.   A  recital  in  a  notice  of  a 

mechanic's  lien,  filed  by  a  subcontractor,  that  the  materials 
furnished  were  furnished  for  the  owner  of  the  property  under  a 
contract,  is  an  unnecessary  recital  and  will  be  treated  as  sur- 
plusage. 

2.  :  Description  or  Property.    "In  an  affidavit  for  a  mechanic's 

lien,  if  there  appear  enough  in  the  description  to  enable  a  party 
familiar  with  the  locality  to  identify  the  premises  intended  to 
be  described  with  reasonable  certainty,  it  will  be  sufBcient"  Chiiou 
V,  Jiyckman,  11  Neb.  833. 

3.  Mechanics'  Lien  Law:   Construction.  The  object  of  the  mechanics' 

Hen  law  being  to  secure  the  claim  of  those  who  have  contributed 
to  the  erection  of  a  building,  It  should  receive  the  moist  liberal 
construction  to  give  full  effect  to  its  provisions. 

Appeal  from  the  district  court  for  Lancaster  county: 
Willard  K.  Stewart,  Jttdgb.    Affirmed. 
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r,  J.  Boyle  and  (?.  L.  Be  Lacy,  for  appellants. 
Charles  8.  Roe,  contra. 
Pawcbtt,  J. 

This  suit  was  originally  commenced  in  the  district  court 
for  Lancaster  county  by  one  William  D.  Way  against  Otto 
D.  and  Minnie  Helming,  owners  of  the  property  in  con- 
troversy, Joseph  J.  Cameron,  the  contractor  who  erected 
a  dwelling-house  on  the  property,  and  various  subcontrac- 
tors and  materialmen,  including  F.  0.  Phillips  Company, 
a  subcontractor,  to  foreclose  a  mechanic's  lien  on  lots  11 
and  12,  block  25,  Dawson's  addition  to  South  Lincoln, 
Nebraska.  At  the  time  of  the  trial  all  of  the  mechanics' 
liens  except  those  of  P.  C.  Phillips  Company  had  been  paid 
or  discharged  of  record,  including  that  of  the  plaintiff 
Way.  The  case  proceeded  to  trial  upon  the  cross-petition 
of  F.  C.  Phillips  Company,  whom  we  will  style  plaintiff, 
against  the  Helmings,  whom  we  will  style  defendants,  and 
the  property  above  described.  There  was  a  decree  for 
plaintiff,  and  defendants  appeal. 

The  first  contention  of  defendants  is  that  the  lien  filed 
by  plaintiff  "was  insufficient  in  law  to  give  a  lien  against 
the  property."  The  lien  filed  was  as  follows:  "Lincoln, 
Nebraska,  Apr.  29,  1910.  O.  D.  Helming,  Esq.,  to  F.  0. 
Phillips  Co.  Dr."  Here  follow  items  constituting  plain- 
tiff's claim.  The  affidavit  attached  recites:  "G.  H.  Giesler 
being  first  duly  sworn  on  his  oath  says  that  the  foregoing 
itemized  account  of  work,  labor,  skill,  and  materials,  is  a 
true  and  correct  account  of  the  work,  labor,  skill,  and 
materials  done  and  performed  and  furnished  by  this 
afAant  for  the  said  O.  D.  Helming  under  a  contract  for  in- 
stallation of  plumbing  on  the  following  described  lot, 
piece,  or  parcel  of  land,  viz.:  Lots  11  &  12,  block  25,  be- 
tween 10th  &  11th  and  Pine  &  Rose  street.  And  this 
affiant  further  says  that  he  has,  and  hereby  claims,  a  lien 
on  the  said  premises  for  the  amount  of  his  said  account, 
to  wit:   The  sum  of  f275,  together  with  interest  thereon 
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at  the  rate  of  7  per  cent,  per  annum  from  the  twenty-ninth 
day  of  April,  A.  D.  1910,  and  further  affiant  says  not.    F. 

C.  Phillips  Co.,  by  G.  H.  Giesler,  Sec'y.    Subscribed  in  my 
presence  and  sworn  to  before  me  this  29  day  of  April,  A. 

D.  1910.    John  Giesler,  Notary  Public.     (Seal.)" 

It  is  said  in  the  argument  that  the  contractor's  name  is 
not  mentioned,  and  that  the  statement  claims  a  contract 
with  O.  I).  Helming,  the  owner  of  the  property ;  and  it  is 
argued  that  plaintiff  had  in  fact  filed  a  claim  under  sec- 
tion 7100,  Ann.  St.  1911,  and  was  attempting  to  foreclose 
under  section  7101.  The  fact  that  plaintiff  in  the  notice 
of  lien  filed  entitled  it  "O.  D.  Helming,  Esq.,  to  F.  C. 
Phillips  Co.  Dr.,"  and  that  in  the  affidavit  attached  to 
such  notice  it  is  said  that  the  materials  were  furnished 
"for  the  said  O.  D.  Helming  under  a  contract,"  is  insuffi- 
cient to  destroy  the  force  of  the  paper  as  a  lien.  As  early 
as  Manrnrr  v,  P(LTton,  17  Neb.  634,  we  said :  "We  have 
no  doubt  that  in  a  proper  case,  one  furnishing  materials 
in  good  faith  for  tlie  erection  of  a  building  under  an  agree- 
ment with  a  contractor  for  that  purpose,  may  file  a  me- 
chanic's lien  upon  the  structure  and  the  lots  on  which  it 
stands.  The  lien  is  given,  however,  not  upon  the  ground 
that  a  contract  was  made  by  the  owner  with  such  subcon- 
tractor, but  because  the  material  so  furnished  was  used 
in  tlie  erection  of  the  building.  The  furnishing  of  the  ma- 
terial is  notice  to  the  owner  of  the  rights  of  the  party,  and 
until  the  time  for  filing  a  lien  has  expired,  he  is  directly 
liable  to  such  party  for  the  value  of  the  same."  In  dar- 
lirhs  r.  DojtneUj/,  42  Neb.  57,  we  held:  "It  is  not  neces- 
sary to  the  sworn  statement  and  claim  of  lien  required  to 
be  tibnl  by  subcontractors  that  there  should  be  attached 
thereto  a  copy  of  the  written  contract  under  the  terms  of 
which  the  riglits  of  such  subccmtractor  have  accrued; 
neitlier  is  it  necessary  that  the  ownership  of  tlie  proi)erty 
benelited  sliould  be  set  forth  therein."  The  recital  in  the* 
notice  of  lien,  tliat  the  materials  furnished  were  "for  the 
said  O.  D.  Hebiiing  under  a  contract,"  was  an  unnecessary 
recital  and  should  be  treated  as  mere  surplusiige. 
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It  is  further  said  that  the  description  of  the  property  in 
the  lien  was  not  sufficient.  The  description  in  tlie  affi- 
davit attached  to  the  notice  of  lien  gives  the  property  as 
"Lots  11  &  12,  block  25,  between  10th  &  11th  and  Pine  & 
Rose  street."  The  technically  correct  description  of  the 
property  is  lots  11  and  12,  in  block  25,  Dawson's  addition 
to  South  Lincoln.  The  building  erected  was  at  the  north- 
west corner  of  Eleventh  and  Rose  streets.  This  descrip- 
tion, together  with  the  fact  that,  at  the  time  plaintiff  fur- 
nished the  plumbing,  fixtures  and  material,  Mr.  and  Mrs. 
Helming  both  went  to  plaintiflPs  place  of  business  and 
looked  at  the  fixtures,  decided  what  they  wanted  and  made 
changes,  and  that  the  extras  were  selected  by  Mrs.  Helm- 
ing, shows  very  clearly  that  defendants  were  in  no  manner 
misled  by  the  description  given  in  the  notice.  In  Ouioii  v. 
Ryckman,  77  Neb.  833,  we  held:  "In  an  affidavit  for  a 
mechanic's  lien,  if  there  appear  enough  in  the  description 
to  enable  a  party  familiar  with  the  locality  to  identify  the 
premises  intended  to  be  described  with  reasonable  cer- 
tainty, it  will  be  sufficient."  We  think  the  description  of 
the  property  in  the  notice  of  lien  was  sufficient. 

We  deem  it  unnecessary  to  pursue  the  matter  further. 
The  defenses  sought  to  be  interposed  are  too  technical  to 
be  permitted  to  prevail.  In  Rogers  v,  Omaha  Hotel  Co., 
4  Neb.  54,  speaking  through  Mr.  Justice  Maxwell,  it  is 
said :  "The  object  of  the  law  under  consideration  being  to 
secure  the  claim  of  those  who  have  contributed  to  the 
erection  of  a  building,  it  should  receive  the  most  liberal 
construction  to  give  full  effect  to  its  provisions."  This 
language  is  quoted  with  approval  in  Henri/  d  Coatsworth 
Co.  V.  Fisherdiclc,  37  Neb.  207,  221. 
The  judgment  of  the  district  court  is 

Affirmed. 

•    Barnes,  Letton  and  Rose,  JJ.,  not  sitting. 
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Egbert  H.  Evebist,  appellee,  v.  Mangblsdorp  Brothebs 
Company,  appellant. 

Filed  December  4, 1913.    No.  17,422. 

Brokers:  Action  fob  Commission:  Review.    Record  examined,  and  held 
free  fiom  any  prejudicial  error. 

Appeal  from  the  district  court  for  Red  Willow  coanty: 
Robert  C.  Orr,  Judge.    Affirmed. 

C.  E.  Ehlred,  for  appellant 

W.  S.  Marian,  contra. 

Fawcett,  J. 

Plaiiitiflf  brought  suit  in  the  district  court  for  Red  Wil- 
low county,  for  f210.23,  claimed  to  have  been  earned  as 
commission  in  purchasing  alfalfa  seed  for  defendant.  Ver- 
dict and  judgment  for  plaintiff.    Defendant  appeals. 

The  answer  admits  a  balance  due,  in  the  sum  alleged, 
but  as  a  defense  to  the  action  alleges  that  plaintiff  is  not 
the  real  party  in  interest;  that  defendant's  contract  was 
with  the  firm  of  Relph  &  Everist,  of  which  firm  plaintiff 
is  a  member,  and  also  alleges  that  plaintiff  included  in  one 
car  of  seed  25,550  pounds  claimed  to  have  been  purchased 
from  his  copartner  Relph,  and  for  which  he  claimed  to 
have  paid  f  8  per  bushel,  when  the  same  was  worth  not  to 
exceed  $7.20  per  bushel,  for  the  reason  that  the  seed  .had 
not  been  properly  cleaned  and  therefore  contained  14  per 
cent,  of  chaff  and  other  foreign  matter,  to  defendant's 
damage  in  the  sum  of  $338.40,  which  it  was  alleged  left 
a  balance  due  from  plaintiff  to  defendant  of  |128.35.  The 
reply  was  a  general  denial. 

Upon  the  trial  plaintiff  took  the  stand  in  his  own  be- 
half, and  testified  substantially  that  the  ctmtract  was  with 
him  individually;  that  his  partner  Relph  liad  no  interest 
in  the  contract  and  took  no  part  in  the  performance  of  the 
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service.  Defendant  offered  no  evidence  to  controvert 
plaintiff's  testimony,  but  contends  that  because  plaintiff 
on  cross-examination  admitted  that  in  buying  the  alfalfa 
seed  for  defendant  he  used  the  firm  money,  that  he  de- 
posited the  drafts  received  from  time  to  time  from  defend- 
ant, aggregating  something  over  $10,000,  to  the  credit  of 
the  firm  in  the  hitter's  bank,  and  also  turned  over  to  the 
firm  his  commission  earned  in  the  purchase  of  the  seed,  it 
necessarily  follows  that  the  transaction  was  a  firm  trans- 
action. We  think  it  is  immaterial  what  money  plaintiff 
used  in  paying  for  the  alfalfa  seed,  or  what  he  did  with 
the  commission  which  he  earned  in  representing  defend- 
ant. The  question  is,  was  he  acting  individually  for  the 
defendant?  The  uncontradicted  evidence  of  the  plaintiff 
is  that,  when  defendant's  representative  called  upon  him, 
he  said  he  wanted  to  get  a  man  in  that  locality  to  buy 
alfalfa  seed;  that  plaintiff  expressed  a  willingness  to  rep- 
resent him  in  that  capacity;  that  before  nuiking  the  con- 
,  tract  plaintiff  and  defendant's  representative  drove  into 
the  counti7  on  two  different  occasions  and  examined  al- 
falfa seed  at  different  places,  at  which  times  defendant's 
representative  had  plaintiff  examine  the-seed  and  pass  his 
judgment  upon  it,  so  as  to  demonstrate  whether  or  not  he 
knew  good  seed  from  poor  and  what  amount  of  dirt  and 
foreign  matter  would  actually  be  in  the  seed;  that  after 
applying  this  test  he  said  he  thought  plaintiff's  judgment 
was  fairly  good,  and  thereui>on  engaged  plaintiff  to  rep- 
resent defendant  in  purchasing  two  car-loads  of  seed.  The 
district  court  fairly  submitted  to  the  jury  the  question  as 
to  the  relationship  of  the  parties;  that  is  to  say,  as  to 
whether  or  not  defendant  contracted  with  plaintiff  in- 
dividually or  with  the  firm  of  Relph  &  Everist,  and  the 
evidence  sustains  the  verdict  upon  that  point. 

Defendant  objects  to  instruction  No.  5^.  We  have  ex- 
amined this  instruction  carefully  and  are  unable  to  find 
any  error  in  it.  Defendant  also  urges  that  the  court  erred 
in  giving  instruction  No.  7.  We  are  not  prepared  to  say 
that  instruction  No.  7  is  free  from  error,  but  if  it  is  in 
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any  res]KMt  «*rnineou8  the  error  is  against  plaintiff,  and 
not  (lt»fen<lant.  It  is  next  urged  that  the  court  erred  in 
refusing  to  give  instruction  No.  4,  requested  by  defendant. 
The  ronchiding  imragni[»h  of  this  instruction  is:  "You 
are  instrmtcd  that,  uudcr  such  circumstances,  the  plaintiff 
hcing  an  ag(Mit  of  tlie  defendant,  would  have  to  exercise 
al»solute  gcMKl  faith  and  sliould  be  held  strictly  accountable 
to  d(*f(»ndant  for  all  of  his  acts  in  connection  with  the  pur 
4-has(»  of  said  alfalfa  seeti  from  his  partner,  T.  J.  Relph, 
fi»r  dff(*ndant,  and  that  all  his  acts  connected  therewith 
shciuhl  he  NuhjortcMl  to  the  strictest  scrutiny,  and  he  is 
liable  to  the  defi»ndant  for  any  negligence  or  carelessness 
(11  his  ])ai't  in  the  insi)eetion  and  purchase  of  said  alfalfa 
seed."  The  obje<*tion  to  this  instruction  is,  there  is  no  evi- 
dence in  the  nn-nrd  to  sustain  the  allegations  of  defend- 
ant's answer  that  plaintitT  was  guilty  of  any  negligence  or 
ean^lessness  in  the  insjKHtion  and  purchase  of  seed  from 
Kelpli.  Mad  the  allegations  of  defendant's  answer  l)een 
sustaincHl  by  proof,  then  defendant's  objection  upon  this 
point  would  probably  have  been  good.  It  may  be  that  de- 
fendant had  a  valid  counterclaim  against  plaintiff,  as  al- 
leg(MJ  in  tli(»  answer,  but  there  is  no  proof  of  that  fact. 

Finding  no  invjiidicial  error  in  the  record,  the  judgment 
of  the  district  court  is 

Affirmed. 

IJarnes,  Hose  and  Sedgwiok,  JJ.,  not  sitting. 


T.iLiJAN  M.  ^Mail,  appellee,  v.  Raymond  V.  Cole  bt  al., 

APPELLANTS. 

Filed  Decemher  4,1913.     No.  17,302. 

1.  Principal  and  Agent:  Phaud  of  Agent:  Amox:  Defexrer.  Ohp 
who  iindertakea  to  art  as  agent  of  another  for  the  sale  or  exchange 
of  real  cslate  (annot  defend,  in  an  action  for  damages  caused  b/ 
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his  fraud  in  such  employment,  on  the  ground  that  his  contract 
of  agency  was  void  because  not  in  writing,  as  required  by  section 
74,  ch.  73,  Comp.  St.  1911.  The  fact  that  such  contract  is  voidable 
will  not  protect  the  parties  thereto  in  perpetrating  fraud  upon 
each  other. 


2. :  :  :  .    If  the  agent  receives  an  offer  of 

exchange  which  would  be  advantageous  and  desired  by  his  prin- 
cipal, and  fraudulently  conceals  the  offer  and  misrepresents  it  to 
his  principal  as  being  much  less  favorable  than  it  in  fact  was, 
and  so  prevents  an  exchange  to  the  damage  of  his  principal,  and 
a  tenant  of  the  principal  holding  an  outstanding  lease  which 
would  prevent  the  exchange  without  the  consent  of  the  tenant 
has  agreed  orally  with  the  principal  to  transfer  the  lease  to  the 
property  taken  in  exchange,  if  such  exchange  can  be  made,  the 
agent  cannot  defend  against  the  action  of  this  principal  for 
damages  caused  by  the  fraud  of  the  agent  on  the  ground  that 
the  agreement  of  the  tenant  to  make  such  transfer  was  not  in 
writing  and  was  therefore  voidable.  The  fact  that  the  agent  has 
such  influence  with  the  tenant  that  he  could  induce  the  tenant 
to  avoid  his  oral  agreement  is  no  defense,  in  the  absence  of  any 
other  motive  on  the  part  of  the  tenant  than  to  assist  the  agent 
in  perpetrating  the  fraud  upon  his  principal. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Affirmed. 

Rrome,  El  lick  cG  Bronie  and  W.  C.  Eraser,  for  appel- 
lants. 

Hugh  A.  Myers  and  Charles  Battelle,  contra. 

Sedgwick,  J. 

In  June,  1911,  plaintiflf  was  the  owner  of  lot  7,  block 
108,  in  the  city  of  Omaha,  and  the  McCague  Investment 
Company  proposed  to  exchange  lot  6  therefor,  its  purpose 
being  to  secure  the  erection  of  a  largo  liotel  building  on 
lots  7  and  8.  The  plaintiff  informed  the  investment  com- 
pany that  the  defendant  JVIcKay  was  authorized  to  act  for 
her  in  the  matter,  and  the  investment  company  then  made 
a  formal  proposition  of  exchange,  and  offered  $40,000  as 
a  cash  diflFerence  between  the  two  lots,  less  a  commission  of 
?1,000.     The  exchange  was  not  effected,  and  afterwards 
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the  plaintiff  brouglit  this  action  in  the  district  court  for 
Douglas  county,  alleging  in  her  petition  that  she  employed 
the  defendant  McKay  as  her  agent  to  attend  to  tie  business 
for  her;  that  the  defendants  were  special  partners  in  the 
business;  and  that  when  the  defendants  received  the  above 
,,roiH)sition  they  fraudulently  concealed  the  same  from  her 
and  represented  to  her  that  the  investment  company  had 
(.ffered  «8,000  difference  in  the  proposed  exchange,  and 
bet  ause  of  the  fraud  of  defendants  she  lost  the  bargain 
which  she  might  have  made.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  plaintiff,  and  the  defendants  have 

''''Tlie'foivgoing  statement  of  the  details  of  the  issues  is 
8ufflcient  for  an  understanding  of  the  two  grounds  urged 
f.,r  reversal  of  the  judgment  in  the  brief  of  defendants. 

1    The  first  contention  is  that,  as  the  employment  of 
those  defendants  as  agents  of  the  plaintiff  was  not  in  wnt- 
iu«  the  contract  was  void  under  section  74,  ch.  <3,  Oonip. 
St   1911  and  it  is  said:    "She  is  suing  them  because  she 
savs  tliev  did  n..t  pr(»i)erly  perform  the  duties  of  their 
(Mmtract'of  employment,  and  the  basis  of  her  action   is, 
and  of  nenssity  must  be,  a  valid  contract  of  employment 
for  a  breach  of  tlie  conditions  of  which  she  may  invoke  the 
aid  of  the  court."     We  do  not  think  that  this  action  de- 
pends upon  the  validity  of  the  contract  of  employment  of 
She  defendants  as  agents  of  the  plaintiff.    They  undertook 
to  act  as  her  agents  with  her  consent,  and  in  that  capacity 
rec-eived  a  pr<=i..sition  for  her  which  she  had  a  right  to 
know  and  would  have  been  to  her  advantage  if  known  to 
her   and  thev  fraudulently  concealed  it  from  her  to  her 
daina-e     Th'e  statute  above  cited  was  intended  to  shield 
landowners    from    fraudulent    claims   of   commission   of 
agents.     Such  cmtracts  as  the  one  in  question,  if  not  m 
writin-,  are  voidable  and  cannot  be  enforced  by  either 
party.'but  the  parties  are  not  prohibited  from  acting  upon 
them  if  tliev  desire  to  do  so,  and  if  they  act  upon  them  tl^ey 
must  act  fairly.     The  fact  that  the  contract  is  voidable 
will  not  protect  the  parties  thereto  in  perpetrating  fi-aud 
upon  each  other. 
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2.  The  Cole-McKay  Company,  a  corporation  of  which 
these  defendants  were  two  principal  officers,  has  a  valid 
lease  and  i>ossession  of  lot  7.  There  was  evidence  that  the 
defendants,  as  officers  of  the  corporation,  had  agreed  orally 
that  if  the  exchange  was  made  the  building  on  lot  7  should 
be  removed  to  lot  6  and  the  corporation  would  accept  a 
transfer  of  its  lease  accordingly.  The  remaining  ground 
for  reversal  urged  in  defendants'  brief  is  that  the  agree- 
ment to  release  the  right  of  the  company  to  use  lot  7 
under  its  lease  and  accept  the  use  of  lot  6  in  lieu  thereof 
was  void  because  not  in  writing,  and  therefore  the  plaintiff 
could  not  comply  with  the  proposition  of  the  McCague  In- 
vestment company,  and  so  was  not  damaged  by  the  de- 
fendants' action.  It  will  be  observed  that  the  lease  of  lot 
7  was  owned  by  the  corporation,  and  while  these  defend- 
ants were  two  of  the  principal  officers  of  the  corporation 
they  are  here  sued  as  individuals,  and  as  such  they  are  not 
to  be  considered  as  the  corporation.  The  plaintiff's  agree- 
ment with  the  corporation  provided  that  the  expenses  of 
removal,  and  any  other  loss  that  the  corporation  might 
suffer,  should  be  reimbursed  by  the  plaintiff.  The  con- 
tract was  a  fair  one  so  far  as  the  interests  of  the  corjwra- 
tion  were  involved.  It  was  not  void  as  being  malum  in  se. 
If  the  plaintiff  could  consummate  the  exchange  of  so  much 
advantage  to  her,  it  would  be  a  gross  breach  of  faith  on 
the  part  of  the  corporation  to  refuse  to  perform  its  agree- 
ment and  wantonly  cause  great  loss  to  the  plaintiff.  These 
defendants  surely  are  not  in  a  position  to  assert  that  the 
corporation  would  refuse  to  perform  its  contract  for  the 
sole  purpose  of  enabling  them  to  avoid  liability  for  their 
misconduct.  If  the  plaintiff  could  have  made  the  exchange, 
but  for  the  fraud  of  the  defendants,  slie  was  entitled  to 
recover  her  damages  caused  by  that  fraud.  Rice  v.  Man- 
ley,  06  N.  Y.  82;  Jackson  v.  Stanfield,  137  Ind.  592.  The 
evidence  is  that  plaintiff  could  have  made  the  exchange, 
and  these  defendants  are  not  in  a  position  to  assert  that 
she  could  not.  If  this  point  is  to  be  controlled  by  techni- 
calities, it  might  be  said  that  the  defendants,  not  being 
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Parties  to  the  agreement  to  exchange  the  lease  to  lot  6, 
cannot  defend  iiix)n  tlie  supposition  that  the  parties  to 
that  agreeuH^nt  Avill  avail  tliemselves  of  the  statute  of 
frauds  to  enable  them  to  violate  it.  Richards  r.  Cunning' 
ham,  10  Neb.  417;  CressweU  v,  McCaig,  11  Neb.  222. 

Neither  of  the  points  urged  by  defendants  requires  a 
reversal,  and  the  judgment  of  the  district  court  is 

Affirmed. 
Barnes,  Letton  and  Rose,  JJ.,  not  sitting. 


Thaddeus  I.  C.  Pemberton,  appellant,  v.  Eunice  Pbrrin 

ET  AL.,   appellees. 
Filed  December  4, 1913.    No.  17,449. 

1.  Parent  and  Child:'  Agreement  fob  Adoption.  An  agreement  to  adopt 

a  child  "as  our  own,  and  *  *  *  provide  for,  educate  and  rear 
him  accordingly,"  may,  if  upon  a  sufficient  consideration,  be  con- 
strued, in  a  contest  between  such  child  and  other  heirs,  to  make 
such  child  an  heir,  but  it  could  not  prevent  a  free  disposal  of  the 
property  by  deed  or  will  as  the  owners  thereof  might  see  fit. 

2.  Wills:    iDENTiFTCATioN  OF  Devtsek.   A  will  describing  the  devisee  as 

."my  nephew  John  Conrod,  of  Coldwater,  Michigan,"  sufficiently 
identifies  John  Conrod  Swart,  who  resided  at  Coldwater,  Michigan, 
at  the  time  the  will  was  made,  and  was  the  only  nephew  of  the 
testatrix  residing  there. 

3.  :  Description  of  Devise:  Parol  BvroENCE,    If  a  will  describes 

the  land  devised  as  "the  northwest  quarter  of  the  northeast  quarter 
(N.  W.  Va,  N.  E.  M)  of  section  eight  (8),  township  seventeen  (17), 
range  nine  (9)  east,  in  Washington  county,  Nebraska,"  It  may  be 
shoTvn  by  parol  evidence  that  the  testatrix  owned  40  acres  of  land 
in  range  10,  otherwise  described  as  in  the  will,  and  owned  no  other 
land,  and  that  the  intention  was  to  devise  the  land  owned  by 
testatrix,  and  that  it  was  described  as  in  range  9,  instead  of 
range  10,  by  mistake. 


'.   :   Mistake:    Pleading  and  Proof.    The  allegation  that 

the  mistake  of  inserting  9  instead  of  10  as  the  number  of  the  range 
was  the  mistake  of  the  scrivener  who  wrote  the  will  is  sustained 
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by  proof  that  the  mistake  of  the  scrivener  in  inserting  the  wrong 
number  of  the  range  was  induced  by  an  oversight  or  ignorance 
of  the  testatrix  as  to  the  true  number  of  the  range. 

Appeal  from  the  district  court  for  Washington  county: 
George  A.  Day,  Judge.    Affirmed. 

F.  Dolesal,  for  appellant. 

W.  8.  Cooky  J.  C.  Cook  and  Herman  Aye,  contra. 

Sedgwick,  J. 

In  1863  George  Pemberton  and  Margaret  A.  Pemberton, 
his  wife,  made  a  contract  in  writing  with  Kate  A.  Griffith, 
the  mother  of  this  plaintiff,  by  which  t1  oy  agreed  to  adopt 
the  plaintiff,  who  was  then  about  two  years  of  age.  After 
the  death  of  Mr.  and  Mrs.  Pemberton  the  plaintiff  brought 
this  action  to  establish  and  quiet  title  in  and  to  40  acres 
of  land  which  Mrs.  Pemberton  owned  at  the  time  of  her 
decease.  The  plaintiff  claimed  this  land  by  virtue  of  the 
contract  of  adoption.  The  defendant  derived  his  claim 
through  the  will  of  Mrs.  Pemberton.  Tlie  district  court 
for  Washington  county  found  the  issues  in  favor  of  the 
defendant  and  dismissed  the  plaintiff's  case.  The  plaintiff 
has  appealed. 

No  legal  adoption  of  plaintiff  was  ever  made,  but  the 
contract  with  the  mother  provided  that  Mr.  and  Mrs. 
Pemberton  should  take  the  child  into  their  custody  and 
"adopt  him  as  our  own,  and  will  hereafter  provide  for, 
educate  and  rear  him  accordingly.  And  we  do  further 
agree  to  clothe,  educate  and  in  every  way  provide  for  said 
child  in  a  suitable  condition  and  according  to  our  pecun- 
iary and  social  standing,"  and  other  similar  agreements. 
The  plaintiff  relies  apparently  upon  the  following  provis- 
ions in  the  said  contract:  "We  do  further  agree  that  at 
our  death  the  said  child  shall  be  an  equal  heir  to  his  por- 
tion of  our  estate  the  same  as  our  own  children,  it  being 
the  express  understanding  that  we  are  to  treat,  control 
and  in  every  way  provide  for  said  child  as  our  own,  we 
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having  hereby  adopted  it  as  such,  and  it  is  mutually  agreed 
that  from  this  date  said  child  shall  be  known  and  called 
by  name  ^Charles  Pemberton/  " 

Mr.  and  Mrs.  Pemberton  had  no  children  at  that  time, 
and  the. plaintiff  insists  that  the  contract  must  be  con- 
sidered as  an  irrevocable  agreement,  upon  a  valuable  con- 
sideration, to  leave  to  him  whatever  property  they  might 
have  at  the  time  of  their  decease.  There  might  be  ground 
for  contending  that  this  contract  could  be  enforced  as  an 
agreement  to  make  the  plaintiff  an  heir  of  the  deceased 
under  the  former  decisions  of  this  court,  but  there  appears 
to  be  no  ground  for  the  contention  that  this  agreement 
gave  the  plaintiff  such  an  interest  in  the  property  that 
Mr.  and  Ill's.  Pemberton  then  had  or  might  thereafter 
acquire  that  they  could  not  freely  dispose  of  the  same  by 
deed  or  will  as  they  saw  fit. 

A  sliort  time  before  her  death  Mrs.  Pemberton  made  a 
will  whereby  she  devised  to  "my  nephew  John  Conrod,  of 
Coldwater,  Michigan,  the  northwest  quarter  of  the  north- 
east quarter  (N.  W.  J  N.  E.  I)  of  section  eight  (8),  town- 
ship seventeen  (17),  range  nine  (9)  east,  in  Washington 
county,  Nebraska,  in  fee  simple."  When  the  will  was 
offered  for  probate  in  the  county  court  of  Washington 
county  it  was  contested,  and  afterwards  upon  appeal  to 
the  district  court  for  that  countj  it  was  found  to  be  the 
last  will  of  Jlargaret  A.  Pemberton,  and  judgment  was 
entered  acTordingly.  It  is  objected  that  this  will  does  not 
convey  title  to  John  Conrod  Swart.  The  objection  that  he 
is  not  described  in  the  will  by  his  full  name  is,  of  cotrrse, 
without  merit.  Tlie  oral  evidence  at  the  trial  shows  that 
the  testatrix  had  no  other  nephew  named  John  Conrod  and 
residing  at  Coldwater,  Michigan,  and  fully  identifies  the 
defendant  as  the  'person  intended  bb  the  devisee  in  the 
will. 

It  is  also  objected  that  the  will  describes  the  land  de- 
vised as  in  range  9,  whereas  the  plaintiff  claims  a  40  acres 
in  range  10,  which  the  evidence  shows  was  owned  by  Mrs. 
Pemberton  at  her  death.     The  description  of  the  land  In 
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the  will  is  complete  and  accurate  except  as  to  the  range. 
The  answer  alleges  that  the  testatrix  owned  40  acres  in 
range  10,  but  had  no  land  in  range  9,  and  no  other  land 
than  the  40  acres  in  range  10 ;  that  that  forty  was  the  one 
intended  by  the  testatrix,  but  range  9  was  inserted  in  the 
will,  instead  of  range  10,  by  mistake  of  the  scrivener  who 
wrote  the  will.  It  is  conceded  that  evidence  supports  all 
of  these  allegations,  except  the  allegation  that  the  mistake 
was  made  by  the  scrivener.  It  appears  to  be  contended 
that  evidence  that  the  testatrix  intended  the  land  in  range 
10,  but  made  a  mistake  as  to  the  number  of  the  range,  is 
incompetent  under  the  allegation  that  the  wrong  number 
was  inserted  by  mistake  of  the  scrivener;  that  allegation 
and  proof  must  agree,  and  that  this  evidence  is  such  a 
departure  from  the  allegations  of  the  answer  that  it  must 
be  disregarded.  This  is  altogether  too  fine  a  distinction  for 
modern  jurisprudence.  If  the  scrivener  inserted  in  the 
will  the  wrong  number  of  the  range  in  which  the  laad  in- 
tended was  situated,  he  made  a  mistake,  even  though  that 
mistake  was  induced  by  the  oversight  of  the  testatrix,  and 
evidence  that  he  inserted  the  wrong  number  because  the 
testatrix  erred  in  the  directions  given  him  was  competent 
under  the  allegations  of  the  answer. 

We  have  found  no  error  in  the  record  requiring  a  re- 
versal, and  the  judgment  of  the  district  court  is 

Affirmed. 

Letton,  Fawcett  and  Hameb,  JJ.,  not  sitting. 


Catherine  Tiehen,  Administratrix^  appellee,  v.  Nettie 
M.  Cornell,  appellant;  Farmers  Bank  op  Prairie 
Home,  appellee. 

Fn.BD  Decembeb  24,  1913.    No.  17,976. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge.    Appeal  disnmsed. 
49 
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E.  Falloon  and  Burkett,  Wilson  &  Brown,  for  appellant: 
John  G.  Mullen  ^nd  G.  8.  Folk,  contrn. 

Peb  Curiam. 

This  is  a  motion  to  dismiss  an  appeal  from  an  order  con- 
firming a  judicial  sale,  for  tlie  reasnn  that  the  appeal  is 
without  merit  and  frivolous.  No  defense  was  made  to  the 
foreclosure  of  the  mortgage  and  no  objections  were  made 
to  the  appraisement  before  the  sale,  but  objections  were 
thereafter  filed  to  the  confir^iation.  A  number  of  affi- 
davits were  used  at  the  hearing,  but  none  of  them  have 
been  preserved  in  a  bill  of  exceptions.  Six  objections  are 
made  to  the  confirmation.  The  first,  second,  third  and 
fifth  are  to  the  appraisal,  and  were  waived  by  reason  of 
not  being  filed  before  the  sale.  The  fourth  objection  is 
that  the  notice  was  published  in  a  paper  dateii  July  24, 
and  the  paper  was  not  placed  in  the  mail  until  July  27. 
The  sixth  objection  is  that  the  sheriff  had  not  taken  or 
received,  at  the  time  of  the  sale,  the  cash  for  which  the 
land  was  sold.  There  is  no  proof  of  either  of  these  facts 
in  the  record. 

The  motion  to  dismiss  the  appeal  is 

Sustained. 


Lincoln  Stone  &  Supply  Company,  appellant,  v.  Maude 

M.  LUDWIG  ET  AL.,  appellees. 
Filed  December  24,  1913.    No.  17,423. 

1.  Contracts:    Building  Contract:    Action  for  Prick:    Couxterclaim. 

Where  a  party  contracts  with  another  to  build  him  a  dwell- 
ing-house, and  to  that  end  furnishes  the  plans  and  specifications 
therefor,  a  claim  that  the  work  was  done  according  to  the  plans 
and  specifications  is  not  available  as  &  defense  to  a  counterclaim 
or  set  off  for  damages  for  a  defective  construction  of  the  building. 

2.  :    :    Breach:    Measure  of  Damages.     In  an  action  for 
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breach  of  a  building  contract  for  alleged  improper  construction. 
the  owner's  measure  of  damages  is  the  difference  between  the 
value  of  the  building  when  constructed  and  what  its  value  would 
have  been  if  constructed  according  to  contract,  and  with  reason- 
ably sound  material  and  reasonably  skilful  workmanship. 

3.  Evidence  examined,  its  substance  stated  in  the  opinion,  and  held 
sufficient  to  sustain  the  Judgment  of  the  trial  court. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLi.ARD  E.  Stewart,  Judge.    Affirmed, 

n.  ASf.  PolK%  for  appellant. 

8.  L.  Oeifithardty  contra. 

Barnes,  J. 

This  was  an  action  in  the  district  court  for  Lancaster 
(»ounty  to  foreclose  a  mechanic's  lien  for  the  sum  of  $417.14, 
alleged  to  be  due  the  plai/iff  on  a  contract  for  the  erec- 
tion of  a  dwelling-house  for  the  defendants.  By  the  tenns 
of  the  contract  defendants  were  to  pay  plaintiff  the  sum 
of  $3,000  for  the  completion  of  the  work.  It  was  alleged 
that  defendants  had  only  paid  plaintiff  the  sum  of  |2,610, 
and  had  failed  to  pay  the  balance  of  ?390,  although  often 
requested  so  to  do. 

It  appears  that  plaintiff  had  duly  perfected  its  me- 
chanic's lien  on  the  premises,  and  that  fact  was  not  denied. 
The  defendants,  by  their  answer,  claimed  $2,000  damages 
for  a  breach  of  the  plaintiff's  contract  in  failing  to  prop- 
erly construct  the  house  in  question.  The  defendant's  al- 
legations were  denied  by  the  plaintiff's  reply.  The  cause 
was  tried  to  the  court  without  the  intervention  of  a  jury, 
and  after  the  evidence  wai^i  concluded,  by  the  request  of 
both  parties,  the  presiding  judge  viewed  the  premises. 
The  court  found  that  the  plaintiff  had  failed  to  construct 
the  building  according  to  the  specifications  contained  in 
the  written  contract,  and  awnrded  the  owner,  Maude  M. 
Ludwig,  a  judgment  for  $1,000,  and  canceled  the  plain- 
tiff's lien.    The  plaintiff  has  appealed,  and  now  contends 
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that  tin  r<'  was  no  competent  evidence  of  any  proper  meas- 
ure if  damages. 

Th<»  testimony  clearly  shows  that  the  construction  was 
in  many  respects  defective,  and  that  plaintiff  had  failed 
to  comply  with  tlie  terms  of  his  contract.  One  of  the  de- 
femhnits'  witnesses  was  a  Mr.  Tyler  of  this  city,  who  is 
an  arc  liiteit  and  Imilder  of  many  years'  exi>erience.  He 
tcstifHMl  as  to  the  condition  of  the  building,  and  by  his 
evidence  it  a]>pears  tliat  there  were  two  cracks  in  the  east 
wall,  one  over  the  Idtehen  door  and  one  over  the  French 
winclow;  that  thei-e  wjis  also  a  crack  in  the  angle  of  the 
l>roj(Mti(m  on  the  north  side  of  the  hcmse.  He  giive  the 
len.u^th  of  thoi^e  cracks  in  detail,  showing  the  separating 
of  the  walls  and  the  cracks  in  the  plastering.  He  also 
tcstifM^d  that  there  were  stains  on  the  plaster  from  water 
that  had  come  through  the  cement  blocks,  of  which  the 
house  was  constructed.  He  estinuited  the  north  wall  as 
1km iig  from  three  to  three  and  one-half  inches  out  of  plumb, 
lie  said  that  the  other  walls  were  out  a  little.  He  con- 
demned the  flat  roof;  but  it  api>ears  that  the  roof  was  con- 
structed in  accordance  with  the  specifications.  The  wit- 
n(»ss  considered  that  the  cement  blocks  w^ere  a  fair  average 
lot,  but  testified  that  they  were  not  properly  laid  in  the 
construction,  lie  also  testified  that  the  floors  liad  settled 
and  were  sloping;  and  also  described  many  otlier  defects 
in  the  construction. 

The  dc^feudaut  Walter  Ludwig  testified  as  to  the  man- 
ner and  method  of  construction,  and  claimed  that  he  had 
repeatedly  called  the  plaintiflTs  attention  to  matters  that 
w(M*e  unsatisfactoiT  to  him,  but  could  get  its  foreman  to  pay 
no  attention  to  them.  He  described  the  condition  of  the 
house  shortly  after  it  was  completed,  and  gave  evidence  of 
its  deflective  conditicm.  He  also  testiflcMi  that  the  spcH'ifi- 
(*ations  and  i)lans  were  made  by  Mr.  Lahrack,  who  was 
the  ])laintifT's  foreman.  He  showed  that  the  building  was 
left  in  a  dc^fiH-tive  condition;  that  the  bliK*ks  were  pixu'ly 
laid;  and  he  testified  that  you  could  »ee  daylight  an^^Avhere 
in  the  house  tlirough  the  blocks;  that  the  joints  were  not 
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properly  filled;  that  many  of  the  blocks  were  cracked; 
tliat  the  specifications  called  for  wire  lath  to  keep  the 
L*(U'ner8  from  cracking,  and  no  such  wire  lath  was  used; 
that  t)ie  outer  walls  are  bulging  out,  and  that  the  east  wall 
will  eventually  fall  down;  that  the  north  wall  is  three 
inches  out  of  plumb ;  that  there  is  not  a  square  joint  in  the 
corners  of  the  building;  that  the  mantel  has  fallen  down 
and  is  thrown  out  into  the  alley;  that  the  stones  are  so 
cracked  that  when  it  rains  the  wind  drives  the  moisture 
in  across  the  floor ;  that  it  rains  through  on  the  north  and 
east  side  of  the  house,  and  that  the  day  after  the  house 
was  turned  over  to  the  defendants  it  rained  in  so  that  it 
had  to  be  wiped  up  from  the  floor.  He  also  testified  that  he 
could  turn  the  hose  on  the  side  of  the  house  and  in  five 
minutes  the  water  would  be  in  on  the  fioor;  that  the  in- 
terior is  mouldy,  and  the  plastering  is  turning  yellow  and 
green,  and  the  jh)tc\\  is  falling  away  from  the  house,  and 
the  joints  are  all  poor;  that  on  the  east  side  of  the  house 
the  pointing  is  all  crumbling,  and  on  the  south  side  it  is 
practically  gone;  that  the  fl(K>rs  are  not  even  in  any  part 
of  the  house,  and  you  cannot  set  a  chair  or  table  down 
without  its  rocking;  that  there  are  cracks  in  the  wall  of 
over  a  half  of  an  inch ;  that  the  plastering  is  cracked,  and 
on  the  east  side  one  can  see  clear  through  the  wall;  that 
the  hous(*  has  settled  so  that  you  cannot  lock  the  doors; 
that  the  upstairs  is  divided  into  three  rooms,  a  large  room 
running  east  and  west,  and  a  bedroom;  that  you  can 
stand  in  this  bedroom  and  see  the  sky  through  the  cracks 
in  the  east  Avail.  This  testimony  was  corroborated  in  part 
by  the  witness  Tyler,  by  one  G.  J.  McDougal,  w^ho  was  a 
carpenter  and  contractor  who  did  work  on  the  house,  and 
T.  P.  Harrison,  who  was  also  a  contractor  and  had  been 
in  the  business  for  some  26  years. 

On  the  measure  of  damages,  Charles  T.  Knapp  testified 
that  he  was  in  the  real  estate  business,  and  had  lived  in 
Lincoln  for  nine  years;  that  he  was  well  acquainted  with 
the  value  of  buildings  and  property  in  this  city;  that  he 
was  acquainted  with  the  Ludwig  house,  and  had  examined 
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it  inside  and  out;  that  he  was  acquainted  with  the  value 
of  buildings  and  property  in  thij^  locality,  and  the  building 
as  built  is  in  a  dilapidated  condition.  The  floor  had  evi- 
dently sunk  away  from  the  partitions;  there  were  a  good 
many  cracks  in  the  sides  of  the  house  and  in  the  plaster- 
ing and  walls,  and  that  you  could  see  daylight  "clean 
through."  Two  of  the  walls  were  somewhat  out  of  plumb, 
and  tlie  mortar  had  washed  out  of  the  east  wall  to  some 
extent;  that  one  of  the  mantels  had  fallen  down  and  had 
practically  fallen  to  pieces;  that  there  were  cracks  in  the 
cement  floor,  and  the  window  and  door  casings  were  all 
loose;  that  the  condition  of  the  house  would  impair  its 
market  value;  that  the  depreciation  in  value,  compared 
with  what  it  would  have  been  worth  if  built  in  a  sub- 
stantial condition,  would  be  fully  $2,000;  that  to  make  a 
good  job  the  house  would  have  to  be  torn  down  and  re- 
built. 

E.  P.  Hovey  testified  that  he  was  engaged  in  the  insur- 
ance and  real  estate  business,  and  had  been  for  15  years, 
in  the  city  of  Lincoln;  that  he  was  acquainted  with  tlie 
value  of  real  estate  in  this  city  during  all  of  that  time, 
lie  said:  "I  have  examined  the  Ludwig  proi)erty  in  con- 
troversy, both  inside  and  out.  I  examined  it  for  the  pur- 
pose of  ascertaining  its  value.  The  walls  seem  to  be 
settled  or  fallen  away  so  that  there  was  a  large  crack  so 
that  you  could  see  daylight;  also  discolored  walls  indicat- 
ing that  the  water  came  through.  ♦  ♦  ♦  Am  acquainte<l 
with  the  value  of  property  in  this  locality,  and  was  two 
years  ago.  ♦  ♦  ♦  if  tlie  building  was  in  the  same  con- 
dition two  years  ago  as  now  I  would  say  tliat  it  was  only 
worth  one-half  price.  If  the  house  had  been  properly 
constructed  it  would  be  worth  not  far  from  $5,000;  I  cer- 
tainly would  not  give  more  than  $2,500  for  it  when  I  sjiw 
it.^^ 

As  opposed  to  this  testimony,  the  plaintiff  claimed  that 
it  had  constructed  the  house  in  question  according  to  the 
plans  and  siiecifications.  It  developed,  however,  in  the 
testimony  that  plaintiff,  by   its  foreman,  Lahrack,   fur- 
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nished  the  plans  and  specifications  on  which  the  house 
was  built,  and  therefore  this  defense  is  unavailable.  Lah- 
rack  testified  that  he  had  not  examined  the  interior  of  the 
house  since  the  fall  it  was  completed;  that  he  observed 
at  that  time  that  the  floor  joists  had  been  cut  in  order  to 
install  a  heating  plant,  and  that  would  cause  the  outside 
walls  to  bulge;  that  the  original  plans  for  the  building 
were  two  feet  larger  each  way,  and  the  floor  joists  were  to 
be  2  by  10;  that  afterwards  they  changed  the  plans  so 
as  to  maJce  the  house  two  feet  smaller  and  reduce  the 
cost  to  $3,000,  and  that  the  floor  joists  used  in  the  con- 
struction were  then  2  by  8,  instead  of  2  by  10.  His  testi- 
mony described  the  manner  of  the  construction,  and  he 
claimed  that  the  bulging  of  the  walls  and  cracks  were 
caused  by  the  settling  of  the  partitions  and  cutting  the 
joists;  that  if  wire  lath  was  used  and  the  partition  did 
settle,  instead  of  breaking  small  cracks  in  the  angle  it 
would  have  opened  as  far  as  the  lath  extended  and  the 
plastering  would  have  fallen  off.  The  material  for  point- 
ing a  house  is  Portland  cement  and  fine  sand ;  that  white 
cement  sets  too  fast  to  be  easily  worked;  that  the  porch 
which  is  falling  away  is  not  provided  for  in  the  specifica- 
tions. His  testimony  was  supported  to  a  certain  extent 
by  the  testimony  of  H.  S.  Allsbrow  and  Samuel  Vincent, 
who  was  the  foreman  who  had  charge  of  the  work  when 
the  house  was  constructed.  The  defendants'  witnesses 
all  testified  that  they  saw  no  joists  cut  for  installing  the 
heating  plant. 

It  will  thus  be  seen  that  there  was  a  sharp  conflict  in 
the  testimony  as  to  the  manner  of  the  construction  of  the 
house,  and  the  condition  in  which  it  was  left  when  com- 
pleted. It  w^as  provided  by  the  terms  of  the  contract  that 
in  case  of  any  disagreement  between  the  owner  and  the 
contractor  as  to  any  of  the  provisions  of  the  contract  or 
of  the  plans  or  specifications,  or  of  any  payment  there- 
under, the  disagreement  should,  at  the  request  of  either 
party,  be  submitted  to  the  arbitration  of  three  men,  each 
party  to  select  one,  and  the  two  to  select  a  third,  and  the 
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<UH»iKion  of  said  lK>ard  of  arbitration  should  be  final;  and 
it  was  ajn^^HHl  that  each  jwrty  should  pay  one-half  of  the 
(\\jKMisc»  tif  such  arbitration,  regardless  of  the  decision, 
I)f»f«*iHlants  allej^ed  that  they  liad  offered  to  arbitrate  the 
i|uesti(ni  in  disjmte  with  the  plaintiff,  and  that  plaintiff 
liail  (liHlimMl  to  take  any  action  in  that  behalf.  It  was 
apve<l  in  the  contract  that  all  work  and  material  used 
in  tlie  construction  of  the  house  in  question  should  be 
first  chiss,  and  the  work  should  he  done  in  a  workmanlike 
iiianiicr. 

It  is  evident  from  a  reading  of  the  record  that  the 
plaintiff  did  not  comply  with  the  terras  of  the  contract, 
and  that  tlio  d(»fcndants  were  entitled  to  recover  a  sub- 
st4intial  amount  of  damages  therefor. 

Tn  Ihirtford  Mill  Co.  r.  Hartford  Tobacco  Warehouse 
Vo.,  121  S.  W.  (Ky.)  477,  it  was  said:  "In  an  action  for 
hrcacli  of  a  building:  ctmtract  for  alleged  improper  con- 
struction, the  owntT's  measure  of  damages  is  the  differ- 
ence between  the  value  of  the  building  when  constructed 
and  what  its  value  would  have  In^en  if  constructed  ac- 
<*ording  to  <*ontract,  and  with  ri^s(mably  sound  material 
and  reasonably  skilful  workmanship.'' 

Tn  X;;/(///  r.  Lee  if  Bros.,  4  Ga.  App.  395,  61  8.  R  831, 
it  was  said:  *'\Vhere  a  builder  has  in  good  faith  intended 
to  comply  \Nith  a  contract  and  has  substantially  complied 
with  it,  althouj^h  there. may  be  slight  defects,  caused  by  a 
misconstruction  of  tlie  terms  of  the  contract,  and  the  house 
as  built  has  been  nneived  by  the  owner,  and  is  reasonably 
suited  for  the  pui*i):)ses  intended,  the  contractor  may  re- 
cover the  contract  j^rice,  less  the  damage  on  account  of 
such  def(Mts.  In  such  case  the  true  measure  of  damage 
is  the  ditTerence  between  the  value  of  the  house  as  fin- 
islied  and  the  house  as  it  ought  to  have  been  finished  under 
the  contract,  plans,  and  specifications.''  This  rule  is 
supported  by  yorcro^s  Bros.  Co,  v.  Vose^  199  Mass.  81; 
Fleming  v.  Lunsfonl,  163  Ala.  540,  50  So.  921;  Morton  r. 
Harrison.  52  N.  \.  Super.  Ct.  J^05;  Moulton  %\  McOwen, 
103  ]vrass.  587:  Xoruot/  Plaints  Savings  Bank  i\  Moors, 
134  Mass.  120. 
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l^^om  an  examination  of  the  antlioritieB,  mp  con  elude 
that  tlie  tentiniony  of  tlie  lief^ndiintR'  witnewsf^s  as  to  the 
mea.mire  of  damages  was  com jw tent,  and  ^vtus  properly 
received. 

Again^  it  must  be  remembered  that  the  trinl  <^oiirt  ex- 
amined the  premiBe«5  and  thus  gjiiiunl  a  koowhMli^e  uf  thi* 
conditions  there  existing,  which  are  not  available  to  this 
court;  and,  in  view  of  this  fact,  together  with  evidence 
contained  in  the  record,  it  cannot  be  siiid  that  the  evi- 
dence fails  to  support  the  judgment  rendered  by  the  trial 
court,  and  it  is  therefore 

Affirmed. 

Lbtton,  Fawcbtt  arid  Hamer,  JJ.,  not  sitting. 


Clara  E.  Battey,  appellee,  v.  Losada  L.  Battey  et  al., 
appellees;  D.  A.  Shuter  bt  al.,  appellants. 

Filed  December  24,  1913.    No.  17,461. 

1.  Wtils:   Bkqxtest  of  Mortgagee's  Interest  in  Land:    Effect.    A  will 

which  gives  to  a  devisee  the  use  of  real  estate  on  which  the  tes- 
tator held  a  mortgage  at  the  time  of  his  death  will  pass  the  in- 
terest of  the  mortgagee,  as  it  actually  existed,  with  all  of  the 
rights  and  Interests  of  the  debt,  and  in  the  land  itself  growing  out 
of  that  relation  to  it.  As  to  such  property  interest  the  testator 
cannot  be  said  to  have  died  intestate. 

2.  Executors  and  Administrators:    Power  of  Sale:     Mortqagee'h  In- 

terest IN  Land.  An  executor,  in  such  case,  who  is  given  the 
power  by  the  terms  of  the  will  itself  to  sell  and  dispose  of  such 
property,  having  taken  title  to  the  land  in  satisfaction  of  the 
mortgage  debt,  will  hold  the  same  as  personalty  belonging  to  the 
estate,  and  may  sell  and  convey  the  land  to  a  bona  fide  purchaser 
without  an  order  of  court. 


:    :    :    Title  op  Purchaser.     In  such  case  the 

purchaser  will  take  a  good  title  to  the  land,  and  subsequent  pro- 
ceedings of  the  county  court  in  another  state  cannot  divest  him 
of  his  title. 

;  Settlement  of  Accounts:   Estoppel.    When  it  appears  that 
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the  executor  has  settled  his  accounts  with  the  devisee  and  tlM 
estate  of  the  testator,  and  has  been  discharged  from  his  trust 
relation,  the  devisee  being  at  all  times  of  full  age  and  responsible 
for  his  acts,  such  devisee  will  be  estopped  from  claiming  maj 
Interest  In  the  land  so  disposed  of  by  the  executor. 

:    Estoppel.     In  such  case  the  executor^  who  is  one  of  the 


heirs  of  the  testator,  is  also  estopped  by  his  own  acts  to  after- 
wards claim  any  interest  in  the  land  thus  sold  and  conveyed  by 
him  to  the  purchaser. 

Appeal  from  the  district  court  for  Perkins  connty: 
Robert  C.  Oru,  eTuDGE.    Reversed  with  directions. 

Tibbets,  Morey  d  Fuller^  for  appellants. 

W.  P.  McCreary,  J.  O.  Stevens  and  B.  F.  Hastings, 

contra. 

Barnes,  J. 

This  action  was  a  suit  in  equity,  brought  in  the  district 
court  for  Perkins  county,  to  quiet  the  title  to  the  north 
half  of  s(M'tion  31,  township  11,  range  39  west,  situated  in 
that  connty,  in  the  plaintiff,  and  cancel  certain  deeds, 
under  which  the  defendants  claimed  title,  as  clouds  upon 
the  title  of  the  plaintiff. 

When  the  action  was  commenced,  plaintiff  confessed 
defendants'  deiinirrer  to  her  petition,  and  on  the  10th  day 
of  April,  1910,  slie  was  allowed  90  days  in  which  to  file 
an  amended  and  supplemental  petition.  When  the 
amended  jxMition  was  filed,  defendants  Shuter  and  West- 
phalen  answered,  claiming  title  by  mesne  conveyances  from 
one  W.  L.  Rutled^e,  who  purchased  the  land  in  question 
from  Galen  S.  lUittey,  as  executor  of  the  will  of  Pauline 
A.  r.attey,  deceased,  who  conveyed  the  land  to  Rutledge 
in  pursuance  of  his  purchase.  The  other  defendants  made 
no  appearance,  and  default  w^as  entered  against  them. 
There  w\as  a  reply  which  put  in  issue  the  allegations  of 
the  answer.  A  trial  to  the  court  resulted  in  general  fi!id- 
ings  and  a  decree  for  the  plaintiff,  and  the  defendants 
Shuter  and  Westphalen  have  appealed. 
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The  record  discloses  that  one  Pauline  A.  Battey  de- 
parted this  life  in  Bureau  county,  Illinois,  in  the  year 
1897,  leaving  surviving  her  a  husband,  Owen  W.  Battey, 
and  Losada  L.  Battey  arid  Galen  S.  Battey,  her  two  sons, 
and  sole  heirs  at  law.  She  also  left  a  will  by  which  it 
was  provided,  among  other  things:  "I  further  devise  and 
bequeath  to  my  son,  Losada  L.  Battey,  the  use  of  the  fol- 
lowing described  property,  with  the  provision  that  the 
executors  of  this  my  last  will  have  the  power  and  are 
hereby  instructed  to  sell  all  or  any  of  tlie  property  here- 
inafter described,  if  it  is  in  their  judgment  profitable  so 
to  do,  and  invest  tlie  proceeds  in  other  desirable  property 
for  the  benefit  of  the  said  Losada  L.  Battey  during  his 
life."  (Here  follows  a  description  of  the  property.)  It 
was  further  provided  \Sy  the  terms  of  the  will  as  follows: 
"I  also  give  and  bequeath  to  my  son,  Losada  L.  Battey, 
the  use  of  all  the  north  half  (i)  ot  section  thirty-one  (31), 
in  township  eleven  (11)  north,  of  range  thirty-nine  (39) 
west,  situated  in  the  county  of  Perkins  and  state  of  Ne- 
braska. ♦  ♦  ♦  I  nominate  and  appoint  as  executors  of  this 
my  last  w^ill  and  testament,  my  husband  Owen  W.  Battey 
and  my  son  Galen  S.  Battey,  without  bond.''  This  will  w^as 
duly  probated  in  the  county  and  state  where  the  testa- 
tor died,  and  Owen  W.  Battey  and  Galen  S.  Battey  were 
appointed  executors;  Galen  living  at  that  time  in  Jewell 
county,  Kansas.  Afterwards,  Owen  becoming  disqualified 
by  infirmity,  wliicli  was  soon  followed  by  his  death,  one 
Frank  J.  Nye  was  appointed  administrator  de  bonis  non. 
The  bulk  of  tbe  estate  consisted  of  real  estate  in  Jewell 
county,  Kansas.  Galen  S.  Battey  liad  this  will  probated 
in  that  state,  and  himself  appointed  executor  according 
to  the  nomination  of  the  will.  As  a  step  in  carrying  out 
the  provisions  of  the  will  and  closing  the  estate,  Galen  S. 
Battey  presented  the  will  for  probate  in  the  county  court 
of  Perkins  county,  Nebraska,  and,  after  due  notice,  the 
same  was  duly  admitted  to  probate  as  a  foreign  will  opera- 
tive upon  real  estate  in  that  county,  and  Galen  S.  Battey 
was  duly  appoiuted  executor  tliereof  without  bond,  ac- 
cording to  the  provisions  of  the  will. 


\ 
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It  further  appears  that  at  the  death  of  the  testatrix  she  ] 

was  the  o^^'ner  of  two  notes  for  $750  each,  secured  by  a  ' 

iTiortga*»e  on  the  hind  in  Perkins  county.    Meantime  Galen  I 

S.  lUittey,  as  executor  of  her  estate,  had  made  a  settle- 
uient  witli  one  Cannon,  who  was  at  that  time  the  owTier 
of  the  Perkins  county  land,  had  dismissed  a  foi'eclosnre 
suit  that  had  been  commenced  in  the  lifetime  of  the  tes- 
tatrix, and  had  satisfied  the  mortgage  by  taking  a  deed 
from  Cannon  to  the  land  in  full  settlement  of  the  debt  due 
to  tlie  estate,  Avliirh  deed  was  dated  August  1,  1898;  that 
in  the  year  1901  Frank  J.  Nye  was  finally  discliarged  a>! 
administrator  dc  bonis  non,  and  no  further  proceedings 
were  ever  had  in  the  county  court  of  Bureau  county, 
Illinois,  until  after  the  commencement  of  this  action.  On 
the  28th  day  of  July,  1902,  Galen*  S.  Battey,  as  executor, 
sold  and  conveyed  the  land  in  question  to  one  W.  L.  Rut- 
led^c^  for  its  then  full  value,  and  the  defendants  Shuter 
and  \Vesti>halen  are  the  hona  fide  grantees  of  said  Rnt- 
ledge. 

It  furtlu^r  appears  that  on  April  16,  1902,  Losada  L. 
Batt(y  and  his  Avife,  ]Mary  L.  Battey,  conveyed  by  quit- 
claim deiHl  to  the  plaintiff  all  their  interest  in  and  to  the 
land  in  question,  and  that  by  a  clerical  mistake  in  writ- 
ing said  deed  tlie  land  was  described  as  the  "north  half  of 
section  tliirty  (30),  in  township  eleven  (11)  north  <>f 
range  thirty-nine  (39),"  instead  of  the  "north  half  of  sec- 
tion 31,"  and  on  the  31st  day  of  October,  1903,  said  quit- 
cljum  deed  was  record(^d  m  the  records  of  Perkins  county, 
Jsebraska;  that  on  the  7th  day  of  May,  1907,  Galen  S. 
Battey  couveyed  to  the  plaintiff,  who  is  his  wife,  his  in- 
terest in  said  land  by  a  quitclaim  deed,  and  on  May  11, 
1907,  said  deed  Avas  recorded  in  the  deed  recoi*ds  of  Perkins 
county,  and  it  is  under  the  above  described  quitclaim 
deeds  from  the  sole  heirs  of  Pauline  A.  Battey  that  the 
plaintiff  claims  title  to  the  land  in  question. 

It  is  further  disclosed  by  the  record  that  after  the  de- 
murrer was  confessed,  and  before  the  amended  and  sup- 
])l(.mental  petition  was  filed,  such  proceedings  were  hud 


Vol.94]  SEPTEMBER  TERM,  1913,  733 


Battey  v.  Battey. 


I  in  the  county  court  of  Bureau  county,  Illinois,  that  Frank 

^  J.  Nye  was  reappointed  administrator  de  bonis  noti,  and 

tlie  executor,  Galen  S.  Battey,  went  through  the  form  of 
settling  his  accounts  with  the  estate  of  Pauline  A.  Battey. 
The  settlement  was  afterwards  approved  by  the  coun^ 
court,  and  an  order  was  entered  distributing  the  estate, 
and  the  administrator  Nye  was  directed  to  convey  the 
land  in  question  in  this  suit  to  the  plaintiff  by  an  adminis- 
trator's deed,  which  was  accordingly  done,  and  Nye  was 
finally  discharged  as  such  administrator.  Thereupon  the 
proceedings  and  the  deed  above  mentioned  were  set  up  in 
the  amended  petition  as  a  part  of  plaintiff's  cause  of  ac- 
tion. 

As  we  view  this  case,  the  last-mentioned  proceedings 
gave  the  plaintiff  no  additional  right  of  action  other  than 
that  possessed  by  her  when  her  suit  was  commenced.  The 
appellants  contend  tliat  the  court  erred  in  its  findings  and 
judgment  for  the  plaintiff,  and  that  the  findings  and  judg- 
ment are  contrary  to  law. 

The  first  question  presented  for  our  determination  may 
be  stated  as  follows :  Was  the  will  of  Pauline  A.  Battey 
operative  upon  her  interest  in  the  Perkins  county  land  on 
which  she  held-  the  mortgage,  the  use  of  which  was  de- 
\ised  to  Losada  L.  Battey?  This  question  seems  to  have 
been  settled  in  Woodfi  v.  Moore ,  4  Sandf.  (N.  Y.  Super.  Ct.) 
579,  589.  It  was  there  said:  "The  rule  established  is 
very  plain  that,  where  it  is  clear  that  there  was  an  intent 
that  the  property  in  question  should  pass,  it  will  be  held 
to  pass,  notwithstanding  a  misdescription,  so  long  as  there 
is  enough  of  corresi>ondence  to  afford  the  means  of  identi- 
fying the  subject  of  the  gift.  The  rule  comes  to  this  that, 
where  it  is  necessary  to  carry  out  the  intent  that  the  will 
shall  operate  on  the  real  estate,  it  will  be  held  so  to  oper- 
ate, althougli  the  object  is  not  thus  described,  and  vice, 
versa.  So  when  the  devise  is  of  land,  and  it  turns  out  that 
the  testator's  interest  was  a  mortgage  upon  the  same  land, 
the  law  may  pass  his  estate  as  mortgagee,  such  as  it  actu- 
ally existed,  with  all  his  rights  and  interests  in  the  debt, 
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and  in  the  land  iteelf  growing  out  of  that  relation  to  it" 
This  rule  is  sui)iH)rted  by  Corci/  t\  Dinsmoor^  226  111.  438; 
Heirs  of  Wriyht  v.  Afifinh a  11.  72  111.  584;  2  Boone,  Real 
PropiTty  (2d  ed.)  see.  344;  ficehrock  v.  Fedaaxi.  33  Neb, 
413;  1  Jarman,  Wills  (6th  ed.)  p.  672  (•647).  "A  devise 
of  specific  realty  of  which  testator  is  mortgagee  will  show- 
testator's  intention  to  pass  the  mortgage  by  that  descrip- 
tion." Page,  Wills,  sec.  483.  Schouler,  Wills  (3d  ed.) 
sec.  49r>;  Hawkins,  Wills  (2d  ed,)  p.  35;  2  Redfield,  Law 
of  Wills  (3d  ed.)  p.  135.  Many  other  authorities  could 
be  cited  in  suj)i)ort  of  this  proposition.  It  therefon* 
seems  ch^ar  that  the  will  of  Pauline  A.  Battey  conveyed 
her  interest  as  mortgagee  in  tlie  Perkins  county  land  t4» 
Losada  L.  Battey,  during  his  life,  and  as  to  that  interest 
«he  did  not  die  intestate. 

The  next  question*  for  our  determinaticm  is:  Did  the 
iH>wer  of  sale  contained  in  the  will  authorize  the  executor 
to  sell  and  dispose  of  the  interest  thereby  conveyed? 
Tpon  that  question  the  will  provided :  "I  further  devise  and 
bequeath  to  my  son,  Losjida  L.  Battey,  the  use  of  tlie  fol- 
lowing described  propert.y,  witli  the  provision  that  the  ex- 
ecutors of  this  my  last  will  have  the  power  and  are  hereby 
instruct(*d  to  sell  all  or  any  of  the  property  hereinafter 
described."  Her  interest  as  mortgagee  of  the  Perkins 
ccmnty  land  was  contained  in  the  description  of  the  prop- 
erty devised.  It  is  conceded  by  all  the  parties  that  Galen 
S.  Battey,  as  executor,  had  the  power  under  the  will  t4i 
take  title  to  this  land  in  payment  of  and  to  cancel  the 
mortgage  d(4)t.  This  was  done,  and  when  the  title  was 
conveyed  to  liim  as  executor  he  took  and  held  the  same  as 
personal  estate,  and  was  charged  therewith  a&  such  ad- 
ministrator. Where  land  is  taken  in  payment  of  debts  due 
the  estates  such  land  becomes  assets  of  the  estate,  and  may 
Im*  sold  without  an  order  of  the  court,  even  though  no 
power  of  sale  is  contained  in  the  will.  18  Cyc.  351.  Such 
land  will  be  treated  as  i)ers(malty,  and  may  be  sold  by  the 
executor  without  an  order  of  the  court  in  those  jurisdic- 
tions where  he  is  not  required  to  obtain  leave  of  court  t ) 
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sell  personalty.  Stevenson  v.  Polk,  71  la.  278;  Williams 
V.  Towl,  65  Mich.  204.  In  Edney  v.  Baum,  70  Neb.  159, 167, 
it  was  said:  "At  common  law  the  executor  had  the  full 
title  and  jus  disponendi  of  the  personal  estate.  1  Woer- 
ner,  American  Law  of  Administration  (2d  ed.)  sec.  175; 
Scliouler,  Exec*utors  and  Administrators  (3d  ed.)  sec.  239; 
Field  V,  Schieffelin,  7  Johns.  Ch.  (N.  Y.)  '150;  Petersen 
V.  Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec.  298.  All  of 
the  above  authorities  hold  that  heirs,  devisees  or  creditors 
have  no  right  to  pursue  this  property  in  the  hands  of  one 
who  has  acte<l  in  good  faith  and  in  no  way  united  with  the 
trustee  in  a  devastavit.  Unless  a  different  rule  is  estab- 
lished by  statute,  then,  the  right  of  disposing  of  these  goods 
as  if  they  were  their  own  l)elonged  to  these  executors." 
In  the  instant  case  the  power  was  vested  in  tlie  executor, 
Galen  S.  Rattey,  to  sell  the  Perkins  county  land,  and  it 
was  unnect^Kiiry  for  him  to  obtain  authority  of  the  court 
so  to  do.  In  11  Am.  &  Eng.  Ency.  Law  (2d  ed.)  1007,  it  is 
said  that  the  statutes  requiring  an  order  of  the  court  to 
sell  personal  property  .are  for  the  protecticm  of  the  execu- 
tor and  are  directory  only.  Flynn  v,  Chicago  O,  W.  R, 
Co,,  141  N.  W.  (la.MOl.  It  follows  that  when  Galen  S. 
Battey  sold  the  land  in  question  to  W.  L.  Rutledge  in  good 
faith  for  full  value,  and  conveyed  the  title  thereof  to  him 
by  executor's  deed,  Rutledge  obtained  a  perfect  title 
thereto,  and  the  administrator  was  required  to  account  to 
the  estate  for  the  purchase  price  thereof. 
^  It  further  appears  that  Galen  S.  Battey,  at  the  proper 
time,  settled  all  of  his  accounts  with  the  administrator  de 
bonis  non  of  the  estate  of  Pauline  A.  Battey,  and  was  dis- 
charged as  such  administrator;  that  Frank  A.  Nye,  admin- 
istrator de  bonis  non,  settled  his  accounts  with  the  estate, 
and  has  been  discharged.  It  is  not  claimed  or  intimated 
that  the  estate  or  that  Losada  L.  Battey  had  not  received 
the  purchase  price  of  the  land  in  question  and  converted 
it  to  his  own  use,  and  the  presumption  is  that  it  was  so 
received  and  converted.  It  appears  that  at  all  times  dur- 
ing the  settlement  of  the  estate  of  Pauline  A.  Battey  all  of 
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tlie  p<»rsoiis  interested  therein  were  of  full  age  and  legally 
ivsiK)usihIe  for  their  acts.  It  follows  that,  at  the  time 
Losiida  L.  Battey  and  wife  made  the  quitclaim  deed  under 
wliich  the  plaintiff  claims  title,  neither  of  them  had  any- 
thing to  convey,  and  Losada  was  clearly  astopped  from 
milking  any  claim  to  the  land  in  question.  Borcher  r, 
Mrauirc.  83  Neb.  046;  Kulp  r.  ITewwnn,  90  Neb.  167; 
(YlhtnuiU  t?.  UeiiiKinn,  90  Neb.  172;  Weeken  v,  Ueimxinny 
IK)  Neb.  173;  Mote  v.  KJecn,  83  Neb.  585.  For  the  reasons 
ii:iv(»n  in  those  cases,  Galen  S.  Battey  was  also  estopped 
from  chiiming  any  interest  in  the  land  in  question,  and  his 
H(mm1  conveyed  nothing  to  the  plaintiff.  It  follows  that  the 
pro(e<Mlings  of  the  county  court  of  Bureau  county,  Illinois, 
had  jiftcT  defendants  obtained  their  title  to  the  land  in 
<]U(»stion,  could  in  no  way  divest  them  of  that  title. 

As  w(»  vi(»w  the  record,  the  defendants  were  entitled  to 
tin*  findings  and  judgment,  and  the  cause  is  reversed  and 
nMnanded  to  tlie  district  court  for  Perkins  county,  with 
instrnctioTis  to  dismiss  the  plaintiflTs  action  and  render  a 
jndgiiK^nt  for  the  defendants  Shuter  and  Westphalen, 
(jiiieting  tlieir  title  to  the  land  in  question. 

Reversed. 

Letton,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


Newton  Rule,  appellant,  v.  Sioux  County,  appellee. 

Filed  December  24,  1913.    No.  17,494. 

1.  Appeal:   CoNiruTTNG  Evidence.    Where  the  question  of  the  amount 

of  damag:es  which  a  landowner  has  sustained  by  the  opening  of  a 
county  road  has  been  fairly  submitted  to  a  Jury  upon  conflicting 
evidence,  the  verdict  will  not  be  set  aside  unless  It  is  clearly 
wrong. 

2,  Highways:     OrEMisG:     Damacies.      Section    46,    p.    130,    lawa    1S79 

(Comp.  St.  1905,  ch.  78,  sec.  46),  accepting  the  grant  provided  by 
the  act  or  congress  of  18G6  (Rev.  St.  U.  S.  sec.  2477),  reserves  to 
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landowners  the  right  to  recover  damages  for  the  opening  of  public 
roads  on  section  lines  In  this  state.  ScotVs  Bluff  Vouniy  v^  Tri^ 
State  Land  Co.,  93  Neb.  805. 

Appeal  from  the  district  court  for  Sioux  Couiitv:  Wil- 
[JAM  H.  Westoveb,  Judge.    Afflrmed. 

Albert  W.  Crites,  for  appellant. 

Fern  8.  Baker,  Allen  O,  Fisher  and  William  P.  Rooney, 
contra. 

Barnes,  J. 

Appeal  from  a  judj;:ment  of  the  district  court  for  ^ionx 
county  awarding  the  plaintiff  certiiin  damages  allogod  in 
have  been  sustained  by  him  as  a  landowner  for  the  e^tiih- 
lishment  of  two  county  roads  by  the  comniissioners  of 
said  county. 

It  appears  that  in  July,  1906,  the  county  board  of  Sioux 
county  established  a  highway,  called  the  Hecker  road,  on 
the  section  line  between  sections  25  and  26,  township  30. 
range  55  west.  This  road  divides  the  land  of  Mr.  Rule  sn  ;is 
to  segregate  the  southwest  quarter  of  section  25  from  the 
remaining  three  quarters  of  his  farm,  and  appropriat^^s  m\ 
acres  of  his  land.  At  or  about  the  same  time  the  <MHnmis^ 
sioners  established  another  road  on  the  section  line  1h*- 
tween  sections  26  and  30  of  said  township  and  run^e,  which 
segregated  plaintifif-s  farm  from  a  tract  of  land  which 
plaintiff's  son  had  filed  on  as  a  liomestead  prior  to  his 
death,  which  occurred  before  he  had  made  any  improve- 
ment thereon.  Plaintiff  claimed  damages  to  this  tract  of 
land,  as  well  as  to  his  own  farm,  for  tlie  oyKniing  of  the 
highway,  wliich  is  designated  as  tlie  Trowbridge  road. 
Plaintiff  filed  his  claims  for  damages,  which  were  disal- 
lowed by  the  county  board,  and  on  an  appeal  to  tlie  dis- 
trict court  a  jury  awarded  him  a  verdict  for  |139.  Judg- 
ment was  rendered  on  the  verdict,  and  plaintiff  has  ap- 
pealed. The  county  has  also  filed  a  cross-appeal. 
50 
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The  plaintiff  contends  that  the  jury  disregarded  plain- 
tiff's  evidence,  and  i)erver8oly  returned  a  verdict  for  a 
less  amount  than  tlie  testimony  Wiirranted.  We  have  ex- 
amined tlie  record  with  considerable  care.  It  appears  that 
by  the  oi)eninjf  of  the  two  roads  above  mentioned  there  was 
appropriatdl  about  nine  acres  of  the  plaintiff's  land.  The 
[)laintiff's  testimony,  and  that  of  some  of  his  witnesses, 
estimates  the  value  of  this  land  at  from  flO  to  f25  an 
acre.  It  must  be  observed  that  the  testimony  of  all  of 
plaintiff's  witnesses  was  based  on  what  the  land  would  be 
worth  to  them,  and  not  as  to  its  market  value.  The  testi- 
mony was  clearly  incompetent,  and  could  not  be  considered 
as  furnishinp^  the  proper  measure  of  damages.  On  the 
other  hand,  the  defendant's  witnesses  all  testified  that  the 
market  value  of  the  land  taken  for  road  purposes  was  from 
|4  to  ?5  an  acre.  Taking  the  highest  amount  shown  by  this 
evidence,  i)laintiff  would  be  ei^titled  to  |45  for  the  land 
thus  taken.  It  further  appears  that  plaintiff  would  be  re- 
quired to  move  one-half  a  mile  of  fence  by  reason  of  the 
Hecker  road,  and  construct  another  half  mile  of  fence  on 
the  opposite  side  of  this  road,  the  cost  of  which  is  esti- 
mated by  the  defendant  s  witnesses  at  from  f70  to  |80, 
]\y  the  opening  of  the  Trowbridge  road  plaintiff  was  re- 
(juired  to  move  his  chicken  house  and  a  few  rods  of  fence 
along  the  side  of  his  corral.  This  the  testimony  seems  to 
indicate  would  cost  him  in  the  neighborhood  of  flO. 
Plaintiff  also  claimed  damages  for  the  building  of  a  fence 
along  the  line  of  the  Trowbridge  road;  but  it  appears  that 
no  fence  luid  ever  been  built  along  the  line  of  that  road, 
and,  when  it  is  built,  it  could  be  as  inexpensively 
constructed  ui>on  the  line  of  road  as  upon  the  section 
line.  He  also  claimed  damages  for  the  digging  of  a  \eell. 
Rut  it  appears  that  the  road  was  laid  out  so  as  to  avoid 
interfering  with  the  plaintiff's  wM.  Much  of  the  damages 
claimed  by  tlie  plaintiff  was  merely  speculative,  and  the 
evidence  tends  to  show  that  it  was  his  theory  that,  by 
reasou  of  the  establishment  of  the  roads  in  question,  the 
county  wfis  liable  to  pay  him  for  all  of  his  fences,  and  all 
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his  neoessarv  improvements,   when  cm 
regardless  of  real  existing  conditions. 

As  we  view  the  testimony,  it  ws\s  so  ( 
are  not  inclined  to  disturb  the  verdict, 
that  the  amount  awarded  the  plaintiff  ^ 
of  the  damages  actually  sustained  by  hii 

On  the  cross-appeal  of  the  county,  it 
the  act  of  congress  of  1866,  granting  the 
public  lands,  liaving  been  accepted  by       i 
Nebraska,  plaintiff  is  not  entitled  to  anj 
opening  of  tlie  section-line  roads  in  quest     i 
in  ScoWs  Bluff  Conniij  v.  Tri-State  Land 
"This  statute  (meaning  the  statute  acce 
dispenses  with   formal,   preliminary   pp    i 
opening  of  highways  on  section  lines,  I    I 
landowner's  right  to  compensation  for  p    i 
injured.    Scace  v,  Wayne  County,  72  Nc 
Delonghrey,  47  Neb.  354."    The  grant  in  q    • 
by  the  proviso  contained  in  the  act  of     i 
"any  damages  claimed  by  reason  of  the 
such  road  shall  be  appraised  and  allow   1 
practicable,  in  manner  hereinbefore  pro^  ( 
actments  to  which  the  proviso  refers  proi 
compensating  an  owner  for  land  taken 
highway  purposes.     Comp.  St.  1905,  ch.  ' 
The  word  "owner'^  as  used  in  the  statul  ! 
persons  liaving  an  interest  in  the  estate  ta 

It  has  been  consistently  held  by  this  cou 
of  damages  for  the  dedicating  of  land  for  s«  < 
is  given  to  the  owner  by  the  act  above  que  I 
here  to  our  former  decisions  upon  this  qm 

The  judgment  of  the  district  court  is 

Lbtton,  Pawcett  and  Hamer,  JJ.,  not  i 
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Ernest  C.  Packard  bt  al.,  appellees^  v.  Leroy  A.  De 

Voe,    APPEIiLANT. 

FiLBD  Dbcembbb  24,  1913.    No.  17,519. 

1.  Api>eal:  Instructions.  Where  the"  record  clearly  shows  that  no  ex- 
ceptions were  taken  to  the  Instructions  given  the  jury  by  the 
trial  court,  error  cannot  be  predicated  on  the  giving  of  such  in- 
structions. 


2. :  Assignments  of  Ebbob:   Bbicfs.    If  appellant's  brief  fails  to 

set  out  particularly  errors  asserted  and  intended  to  be  urged  for 
a  reversal,  vacation  or  modification  of  the  Judgment,  final  order 
or  decree  alleged  to  be  erroneous,  such  alleged  errors  will  not  be 
reviewed  on  appeal. 

Appeal  from  the  district  court  for  Keith  county:  Han- 
son M.  Grimes,  Judge.    Affirmed. 

A.  Muldoon  and  Leroy  A.  De  Yoe,  for  appellant 

William  E,  Shuman^  contra. 

Rarnes,  J. 

This  action  was  commenced  before  a  justice  of  the  peace 
of  Keith  county  to  recover  |160  for  services  rendered  by 
jJaintiflfs  to  defendant  in  the  sale  of  certain  land  situated 
in  said  county.  The  plaintiffs  had  the  judgment,  and  the 
defendant  api)ealed  to  the  district  court,  where,  on  a  trial 
to  a  jury,  the  plaintiffs  were  given  a  verdict  and  judgment 
for  the  sum  of  3fl22.92,  and  the  defendant  has  brought  the 
case  to  til  is  court  by  an  appeal. 

It  appears  tliat  the  defendant  bid  in  a  half  section  of 
land  at  a  referee's  sale  on  January  22,  1910,  which  sale 
was  not  con  finned  until  after  the  defendant  resold  the  land 
to  a  purchaser  with  whom  the  plaintiffs  put  the  defendant 
in  touch;  that,  without  any  outlay  on  defendant's  part, 
tlie  sale  was  made  at  an  advance  of  |500  over  the  siun  bid 
at  the  referee's  sale.  The  defendant  filed  a  general  denial 
to  plaintiffs'  petition,  and  upon  the  trial  it  was  shown, 


' 
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beyond  question,  that  defendant  had  by  certain  letters 
authorized  the  plaintiffs  to  assist  him  in  making  the  sale, 
which  was  afterwards  consummated.  The  district  court, 
among  other  things,  instructed  the  jury  as  follows:  "The 
jury  are  instructed  that  it  is  no  defense  that  the  defendant 
sold  the  land  for  less  than  the  price  at  which  he  requested 
the  plaintiffs  to  sell  the  land.  The  plaintiffs,  even  if  such 
is  true,  are  entitled  to  compensation  for  such  services  as 
they  rendered,  if  said  plaintiffs  were  the  procuring  cause 
of  the  sale  of  said  land."  The  testimony  disclosed  the  fact 
that  plaintiffs  found  the  purchaser,  and  informed  the  de- 
fendant of  that  fact,  and  put  the  parties  in  communication 
with  each  other;  that  there  was  some  negotiation  about  the 
price  of  the  land,  and  that  defendant  Anally  sold  it  to  the 
purchaser  for  a  less  price  than  he  had  quoted  it  to  the 
plaintiffs.  We  find  from  an  examination  of  the  record  that 
no  exceptions  were  taken  by  the  defendant  to  any  of  the 
court's  invstnictions,  and  the  cause  was  tried  upon  the 
issues  presented  by  the  instructions  without  objection. 

It  is  next  contended  that  there  was  a  defect  of  parties, 
and  the  plaintiffs  cannot  recover  under  the  contract;  that 
the  suit  is  brought  in  the  name  of  Ernest  C.  Packard  and 
Otis  B.  McLaughlin,  and  that  there  was  no  evidence  to 
show  that  the  defendant  in  any  manner  listed  the  land 
with  the  plaintiff,  Otis  R.  ilcLaughlin,  or  the  pjirtnership 
as  such.  The  letters,  with  other  evidence  produced  by 
plaintiffs,  clearly  established  the  fact  that  defendant 
understood  the  land  was  listed  with  the  plaintiffs,  and  the 
defendant's  contention  cannot  be  sustained. 

It  is  also  contended  that  the  verdict  is  excessive,  but  we 
find  from  an  examination  of  the  record  that  the  evidence 
fully  sustains  the  amount  of  the  judgment. 

This  record  is  a  peculiar  one.  It  contains  no  objections, 
except  as  to  the  sufficiency  of  the  letters  to  constitute  a 
contract,  and  no  exceptions  of  any  kind  appear  therein. 
Api)ellant'8  brief  fails  to  comply  with  the  provisicms  of 
section  675c  of  the  code,  which  provides:  "The  brief  of 
appellant  shall  set  out  particularly  each  error  asserted 
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and  intended  to  be  urged  for  the  reversal,  vacation  or 
modific  Jition  of  tlie  judgment,  decree  or  final  order  allied 
to  l)e  <Tr(»iie(>us."  In  Hucli  case,  assignments  not  so  made 
and  definitely  discussed  in  the  brief  will  not  ordinarily  be 
considered.  ^Va.rha^n  i\  Fink,  86  Neb.  180;  First  Nat. 
Bank  v.  IlnUjvrovk,  87  Neb.  220. 
The  judgment  of  the  district  court  is 

Affirmbd. 

Letton,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


In  re  Estate  of  Anna  Francis. 

Abram  C.  Strong,  appellant,  v.  Hattie  S.  Potts  et  al., 

appellees. 

Fii  ED  December  24,  1913.    No.  17,524. 

WiUs:  Prorate  of  Copy:  Proof  Required.  On  an  appUcation  to  pro- 
bate an  alleged  copy  of  a  will  made  19  years  after  the  original  wUl 
was  executed,  it  is  Incumbent  upon  tbe  proponent  to  show  what 
became  of  the  original  will,  in  whose  custody  it.  was  placed,  ac- 
count for  its  nonproductlon,  and  produce  some  competent  proof 
of  its  contents,  in  order  to  authorize  the  county  court  to  probate 
such  a  coi)y. 

Appeal  from  the  district  court  for  Hayes  county: 
RonBRT  (^.  Orr,  Jt'dge.    Reversed  with  directions. 

John  KverHon,  for  api)ellant. 

Lamhc  if  Butler  and  C.  A.  Eeady,  contra. 

Barnes,  J. 

This  is  an  n\)\w\\  from  a  judgment  of  the  district  court 
for  Ilnyes  county  in  a  i)roceeding  in  error  from  a  judgment 
of  the  County  court  of  that  county,  probating  an  alleged 
copy  of  the  will  of  (me  Anna  Francis,  nee  Strong,  who 
departed  this  life  in  the  state  of  Colonido.  It  api>eara 
that  no  will  of  the  deceased  was  ever  probated  in  the  state 
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of  Colorado,  wliere  she  died,  and  that  on  or  alxmt  th       I 
day  of  May,  1907,  one  George  Strong  filed  what  pur 
to  be  a  copy  of  a  will  alleged  to  bave  been  inside  a 
ecutcd  bj  Anna  Francis,  nee  Strong,  in  Hajea  e< 
Xebrasikaj  aI>ont  the  year  1887,  by  which  she  deni 
ber  sister.  Hattie  Potts,  the  northeast  quarter  of  ^ 
U7,  township  7,  range  35  we^t,  situated  in  said  count 
state.     Such  proceedings  were  had  in  the  county 
that  the  purported  copy  of  the  will  was  adTnitted  U 
V>ate.     From  the  judgment  of  the  county  court  the 
testa  lit  prostituted  error  to  tlu^  district  court. 

It  was  first  contended  tliat  no  i3etition  for  the  pr 
r^f  the  cojjy  of  the  aUeged  will  was  ever  filed  in  the  a 
court,  and  therefore  that  court  wajs  without  jurisdii     i 
The  transtTipt,  however,  recites  that  such  a  petitioi    i 
filedj  and,  although  no  copy  of  it  is  found  in  the  re 
still  the  rt^citation  of  the  fact  of  the  filing  of  such  a 
tion  will  be  taken  as  tme,  and  therefore  the  court  wa 
without  jurisdiction. 

It  is  next  ci>n tended  that  the  execution  of  the  ori;    i 
will,  an  alleged  copy  of  which  was  presented  for  pro    i 
was  not  sufficiently  proved  to  entitle  the  same  to  pro    i 
■The  transcript  discloses  that  the  proponent  producer 
following  evidence:  First.  An  er  parte  affidant  by  oi   ' 
T.  Meredith  made  before  a  notary  public,  in  the  Rtai 
ralifornia,  which  reads  af*  follows:  "I  hereby  certify    I 
about  tlie  year  1887  or  1888  I  signed  an  a  witness  a 
attached  hereto,  in  substance*    Same  was  a  will  signe 
Anna  Ktrong,  in  favor  of  Mrs.  Ed-  Potts.    The  exact  w  i 
ing  of  same  will  I  cannot  remember.    This  will  was  n  i 
at  Hayes  ('enter,  Hayes  county,  Nebraska.     (Signed 
T.  Meredith/'     SubstTibed  and  sworn  to  hef<^PR  a  no  , 
public.     Second*    Proponent  produced  an    e.r  parte 
davit  made  by  one  M.  E.  Davis  in  Cannon  county,  stat 
Idaho,  as  follows:    **I  hereby  certify^  that  the  above 
true  copy  of  a  will  rlrawu  by  Anna  Ptrrmg  at  Hayes  ( 
ter,  Nebraska,  in  the  year  1888  or  1889  as  I  remember 
(Signed^  M.  E,  Davis,"    Subscribe<l  and  sworn  to  bei' 
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a  notary  public.  Third.  Proponent  also  produced  the 
followin^c  affidavit:  "I  lierebv  certify  that  the  document 
hereto  attache<l  is  a  true  copy  of  a  will  drawn  by  me  for 
Anna  Stronsr  at  Hayes  Center,  J^ebraska,  as  I  now  remem- 
ber, in  188S  or  1889.  (Signed)  Jesse  Davis."  Subscribed 
and  sworn  to  before  a  notary  public. 

There  was  a  jiartial  hearing,  and  thereafter  the  propo- 
nent i)rod\ued  one  Rosa  May  as  a  witness  before  the  county 
court.    Her  testimony  was  reduced  to  Ts-piting  and  made  a 
part  of  the  transcrii>t,  and  reads  as  follows:    "My  name  is 
Rosa  May.    I  am  a  resident  of  Hayes  county,  Nebraska, 
and  52  years  of  age.    I  was  acquainted  with  Anna  Francis, 
nee  Strong,  tlie  deceased,  in  her  lifetime.     Said  Anna 
Francis,  iicc  Strimg,  at  the  time  of  her  death  was  a  resi- 
dent of  Cohjrjulo,  and  had  rt\sided  in  said  county  for  at 
least  four  years   next   before   her   decease.     Said  Anna 
P>ancis,  nee  Strong,  dei)arted  this  life  on  or  about  the 
12th  day  of  August,  1897,  in  said  county.    I  am  not  one 
of  tlie  subscribing  witnesses,  but  I  heard  her  say  that  she 
made  this  will  to  Hattie  S.  Potts.     Anna  Francis,  nee 
Strong,  at  the  time  she  executed  said  instrument  was  of 
sound  mind  and  memory  and  under  no  restraint  whatever, 
and  was  a])out  the  age  of  21  years." 

Upon  this  evidence  the  purported  copy  of  the  will  was 
admitted  to  probate,  and  from  tliat  judgment  or  order  of 
the  county  court  the  contestant,  a  brother  of  the  deceased, 
prosecuted  error  to  tlie  district  court,  where  on  the  19th 
day  of  Se])temb(T,  1911,  the  judgment  was  affirmed. 

It  is  contestant's  argument  that  the  testimony  found  in 
tlie  transcript  from  the  county  court  is  insufficient  to 
sustain  the  judgment  admitting  the  will  to  probate.  The 
ret*ord,  as  it  ap])enrs,  contains  no  testimony  explaining 
the  absence  of  the  original  will;  nothing  is, shown  relative 
to  its  custody  from  the  time  it  is  claimed  it  was  executed 
until  the  alleged  copy  was  presented  for  probate,  which 
was  some  19  y(M\rs  after  it  was  alleged  to  have  been  ex- 
ecuted. Its  loss  is  not  shown,  and  no  explanatiim  is  given 
showing,  or  tending  to  show,  who  made  the  copy  of  the 
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willj  or  from  whom  it  wan  pruduced.    It  is  contendet 
ererj  that,  as  there  was  no  bill  of  exceptions  settled 
county  court  and  made  a  part  of  the  re(  oi'd,  the  pn 
tion  would  obtain  tliat  tlj<4^^  was  sufficient  evidei 
authorize  the  entry  of  the  jiidpnent  from  which  errt 
prosecuted;  and  that  neither  tlie  district  court  no 
eourt  will  attempt  to  review  the  flndinj^s  of  the  c 
court  for  thnt  reason.    Ordinnrily  this  wtnild  be  tni 
the  record  contains  the  transcript  from  the  countj'^  i 
which  S4ets  forth  the  applies  tion  Avhicb  was  to  prob 
copy  of  an  allejjred  will,  without  any  allegations  > 
would  authorize  the  court  to  act  without  the  product! 
the  will  itself.     The  original  will  was  not  produce( 
whereabouts  were  not  accounted  fr)r  in  the  applicatio: 
l)robate,  and  no  reason  was  given  why  it  was  not  prodi 
The  district  court  con  hi  not  presume  that  under  the 
plicatiun  such  proof  was  in  fact  made  as  would  authi 
the  court  to  probate  the  copy  produced. 

As  w^e  view  the  record,  the  district  court  erred  in  afl 
ing  the  judgment  of  the  county  court j  and  therefore 
judgment  of  the  district  court  is  reversed  and  the  a 
is  remand(Mlj  with  directions  to  that  court  to  reverse 
judgment  of  the  county  court  and  remand  the  cause 
that  court  for  further  proceedings,  RivBESHi 

LirrroN,  Fawcett  and  Hameiu  JJ.^  not  sitting, 


Abram  0.  Strong,  appellant,  v,  Hattie  S.  Potts  bt  a 

appellees- 

Pii.KD  DpTEMRER  24,  1913.    No.  17,536, 

'WiUa:  Pk^ibate  of  Copy.  The  right  to  prosecute  this  action  depei 
upon  the  result  of  the  application  to  probate  the  alleged  will 
In  re  Estate  of  Francis,  ante,  p.  742. 

Appeal   from   the   district   conrt   for    Hayes   counl^ 
Kouert  C,  Ore,  Judre.    Reversed. 

John  EverHon,  for  appellant 
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Lamhe  d  Butler,  contra. 

Barnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Hayes  county  dismissing  plaintiff's  action  for  the  par- 
tition of  the  nortlieast  quarter  of  section  27,  township  7, 
range  35  west,  situated  in  said  county. 

It  apjiears  tliat  Abram  C.  Strong  filed  his  petition  in 
said  cause  alleging  that  he  is  a  brother  of  Anna  Francis, 
nee  Strong,  who  died  intestate  in  the' state  of  Colorado, 
seized  of  the  land  above  described;  that  she  left  no  chil- 
dren surviving  her,  but  left  the  following  named  heirs: 
Hattie  S.  IN)tts,  George  Strong,  Sarah  F.  West,  Alida 
Hull,  Jennie  Doyle,  Walter  Calkins,  Mabel  Hall,  Mary 
Cleuions,  and  tlie  plaintiff;  that  plaintiff  inherited  an 
undivided  one-eighth  interest  in  said  land,  and  is  the 
owner  by  purchase  of  the  interest  of  certain  others  of  the 
heirs.  The  i)etiti(m  also  sets  forth  the  pro(*eedings  to  pn;- 
bute  a  copy  of  an  alleged  will  of  the  deceased  had  in  tb(» 
county  court  of  Hayes  county,  and  alleged  that  said  pro- 
ceedings were  void,  and  prayed  for  a  decree  partitioning 
said  real  estate  between  said  heirs.  To  this  petition  the 
defendant  Hattie  S.  Potts  filed  an  answer  and  cross-i)eti- 
tion  admitting  that  Anna  Francis  was  Anna  Strong;  that 
said  Anna  Strong  died  as  in  said  i)etition  alleged,  and 
tliat  the  names  of  her  heirs  are  therein  correctly  set  forth. 
In  her  cross -petition  it  was  alleged  that  on  or  about  the 
23d  day  of  May,  1907,  and  after  the  death  of  said  Anna 
Strong,  whose  name  at  the  time  of  lier  death  was  Anna 
Francis,  a  petition  was  filed  in  the  oflSce  of  the  county 
judge  of  Hayes  county,  Nebraska,  to  probate  a  copy  of  her 
alleged  will,  and  thereafter  a  notice  was  duly  published 
in  form  reqnircHl  by  law,  and  a  date  was  fixed  by  said  court 
for  a  hearing  u])on  said  petition;  that  thereafter  such  pro- 
ceedings were  had  that  the  copy  of  said  will  was  admittcnJ 
to  probate,  and  that  by  said  will  the  land  in  question  was 
devised  to  her;  and  concluded  with  a  prayer  to  quiet  her 
title  thereto. 
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A  trial  of  the  case  was  had  to  the  court  in  all  respects 
as  though  a  reply  had  been  filed  to  the  answer  and  cross- 
petition,  but  by  mistake  or  inadvertence  no  such  reply 
was  filed  until  the  testimony  was  all  taken.  It  was  then 
discovered  that  the  plaintiff  had  neglected  to  file  his  reply, 
and  an  application  was  made  to  the  court  for  leave  to  file 
the  same,  which  was  denied,  and  the  court  rendered  a  judg- 
ment dismissing  plaintiff's  suit. 

It  appears  that  since  the  case  was  brought  to  this  court 
by  appeal  plaintiff  departed  this  life,  and  the  action  has 
been  revived  in  the  name  of  Clara  Strong,  as  executrix  of 
his  estate. 

It  is  first  contended  that  the  district  court  erred  in  re- 
fusing to  permit  the  plaintiff  to  file  his  reply.  It  appears 
that  the  cause  Avas  tried  in  all  respects  as  though  a  reply 
was  on  file  during  the  entire  time  of  the  trial.  The  reply 
contains  no  allegations  of  new  matter,  and  no  reason  has 
been  suggested  why  the  court  refused  to  allow  the  same  to 
be  filed:  As  we  view  the  record,  it  was  error  for  the  court 
to  refuse  the  plaintiff  leave  to  file  his  reply. 

Again,  it  is  contended  that  the  judgment  in  this  case 
should  be  reversed  because  the  defendant  pleaded  and  re- 
lied upon  the  probate  of  a  copy  of  an  alleged  will  made  by 
Anna  Francis,  })ec  Strong,  by  which  the  land  in  question 
was  devised  to  the  defendant,  Hattie  S.  Potts.  On  that 
question  it  is  suflficient  to  say  that  in  In  re  Estate  of 
Franeu,  ante,  p.  742,  it  was  held  that  the  county  court 
erred  in  admitting  the  alleged  copy  of  the  will  to  probate, 
and  that  cause  was  reversed  and  remanded  for  further 
proceedings. 

It  follows,  therefore,  that  the  district  court  erred  in 
dismissing  the  plaintiff's  action,  and  the  judgment  of  that 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings  dei)endent  upon  the  result  of  the  petition  to 
probate  the  alleged  will  described  in  In  re  Estate  of 
Francis,  ante,  p.  U2.  Ebveksbd. 

Lbtton,  Fawcett  and  Hambe,  JJ.,  not  sitting. 
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John  Witt,  appellant,  v.  Old  Line  Bankers  Life 
Insurance  Company,  appellee. 

Filed  Decembbb  24,  1913.    No.  18,080. 

1.  Insurance:  Action  to  Recover  Pbemium:  Pleading  and  Pboof.  Ib 
an  action  to  recover  an  advanced  premium  paid  on  an  application 
for  a  policy  of  life  insurance,  where  plain tifiF  alleges  that  he  has 
refused  to  submit  to  such  a  medical  examination  as  was  provided 
for  in  the  application  and  requested  by  the  company,  it  is  Incum- 
bent on  the  plaintifC  to  allege  and  prove  that  the  contract  has 
been  rescinded,  or  facts  which  amount  in  law  to  such  a  rescission, 
in  order  to  maintain  the  action. 

2. :    :     Petition:     Sufficibnct.     The   averments   of  the 


plaintiff's  amended  petition  examined,  and  found  to  be   insuffi- 
cient to  sustain  a  judgment  in  his  favor. 

Appeal  from  the  district  court  for  Dodge  county: 
CONKAD  Hollexbeck,  Judge.    Affirmed. 

Courtright  &  Sidner,  for  appellant. 

G.  Petrus  Peterson  and  O.  L.  Loomis,  contra. 

Barnes,  J. 

This  case  is  before  us  on  a  third  appeal.  W[\on  the 
mandate  was  returned  to  the  district  court  after  the  case 
was  dec  ided  the  second  time,  tlie  plaintiff  filed  an  amended 
petition  which  contains  certain  allegations,  in  addition  to 
those  set  forth  in  the  original  petition,  relating  to  certain 
letters  which  passed  between  plaintiff  and  defendant,  and 
which  explained  the  delay  which  occurred  in  making  the 
medical  examination  of  plaintiff.  Then  followed  the  facts 
relating  to  tlie  medical  examination,  and  the  subsequent 
proceedings;  and  plaintiff  alleged  that,  on  or  about  the 
6th  of  April,  1906,  he  wrote  and  delivered  to  the  defend- 
ant a  letter  as  follows:  "I  have  been  waiting  for  some  time 
for  either  a  ])olicy  or  the  return  of  my  note.  Unless  I  re- 
ceive one  of  the  two  very  soon  I  shall  start  procewlings 
at  once."     On  April  12,  1900,  defendant  wrote  and  de- 
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livered  to  plaintiflf  a  letter  as  follows:  "We  have  your 
favor  of  the  6th.  Your  application  was  taken  August  10. 
Tour  examination  was  not  received  until  six  and  one-half 
months  later,  so  there  is  no  indication  that  you  were  in 
any  great  hurry.  If  your  note  is  past  due  you  can  pay  it, 
and  if  you  are  declined  the  money  will  be  paid  back  to  you. 
I  think  no  doubt  the  matter  will  be  settled  in  a  short  time. 
I  hope  the  policy  will  be  issued.  The  agent  has  i)aid  us 
fop  your  insurance,  so  we  have  not  the  note  in  our  pos- 
session. He  probably  discounted  it  at  the  bank."  It  was 
then  alleged  that  plaintiflf  heard  nothing  further  from  the 
defendant  until  about  the  1st  of  July,  1906,  at  which  time 
a  party  representing  himself  to  have  come  from  the  de- 
fendant called  on  the  plaintiff  and  requested  a  further 
medical  examination,  which  plaintiflf  at  said  time  refused 
to  give.  It  was  further  alleged  that  this  was  the  first  time 
that  defendant  had  any  knowledge  that  any  further  ex- 
amination was  desired ;  and  that  no  other  communications, 
oral  or  written,  were  had  between  the  plaintiflf  and  the  de- 
fendant. It  was  also  alleged  that  the  distance  from  the 
place  where  said  application  was  token,  being  at  the  resi- 
dence of  plaintiflf  in  Dodge  county,  Nebraska,  to  the  home 
oflBce  of  the  defendant  at  Lincoln,  Nebraska,  was  and  is 
77  miles,  and  there  then  was,  and  always  has  been,  at  least 
two  mail  trains  each  day  between  said  points ;  that  30  days 
after  the  receipt  of  the  medical  examination  by  the  de- 
fendant was  an  abundance  of  time  for  the  defendant  to 
either  accept  or  reject  said  application,  and  in  which  to 
notify  the  plaintiflf  of  its  action  in  that  respect;  that  the 
defendant  delayed  for  an  unreasonable  time  the  execution 
and  delivery  to  the  plaintiflf  of  a  policy  on  his  application 
previous  to  plaintiflf's  letter  of  April  6,  1906,  and  again 
delayed  said  matter  for  an  unreasonable  time  after  plain- 
tiff's letter  of  April  6, 1906,  and  such  unreasonable  delays, 
and  each  of  them,  and  also  the  letter  of  defendant  to  plain- 
tiflf on  April  12,  1906,  constituted  refusals  to  issue  to 
plaintiflf  a  policy  upon  his  application,  each  and  all  with- 
out notice  to  plaintiff  that  any  further  medical  examina- 
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tion  was  desired,  and  by  said  delay  and  refusal,  an  herein 
more  partieularly  stated,  the  defendant  on  March  26, 1906, 
and  aj»:ain  on  April  12,  190(),  and  again  30  days  there- 
after, was  in  default  of  the  terms  of  its  contract  to  deliver 
to  plaiutitT  a  i)olicy  by  reason  of  such  unreasonable  delay, 
and  defendant  has  l)een  continuously  from  April  12,  1906, 
in  default  of  its  contract  to  either  return  to  plaintiff  the 
premium  paid  by  him  or  to  issue  to  him  the  policy  of  life 
insurance  upon  the  said  application,  and  said  default  and 
breach  of  the  terms  of  said  contract  by  the  defendant  was 
(*omplet«  previous  to  tlie  transaction  of  about  July  1, 1906, 
when  the  defendant  first  made  known  to  plaintiff  its  desire 
for  a  further  medical  examination;  that  defendant  de- 
clined to  approve  plaintiff's  said  application,  and  has  ever 
since  said  time  refused,  and  does  now  refuse,  to  issue  a 
life  insurance  policy  to  the  plaintiff;  that  no  i^art  of  said 
payment  made  to  the  defendant  by  plaintiff  has  ever  been 
returned  to  the  plaintiff,  and  there  is  now  due  and  unpaid 
from  defendant  to  plaintiff  f237.85,  with  interest  thereon, 
for  which  sum  the  plaintiff  prayed  judgment.  To  the 
amended  petition  the  defendant  interposed  a  general  de- 
murrer, whicli  was  sustained.  The  plaintiff  declined  to 
further  plead;  judgment  was  entered  for  the  defendant^ 
and  the  plaintiff  has  appealed. 

Plaintiff  now  contends  that  the  amended  petition  stated 
facts  sufficient  to  entitle  him  to  a  judgment  in  his  favOT, 
and  it  is  argued  that  by  the  averments  found  therein, 
which  were  not  contained  in  the  original  petition,  it  is 
shown  that  plaintiff  had  rescinded  the  written  agreement 
on  which  the  action  was  originally  founded  before  the 
action  was  commenced;  or  that  by  reason  of  those  aver- 
ments jihiintiff  was  entitled  to  consider  the  contract  re- 
scinded, and  therefore  could  maintain  this  action. 

In  construing  the  amended  petition  all  of  its  allegations 
must  be  (considered  together.  So  construing  the  i)etition, 
it  must  l)e  conceded  that  at  the  outset  plaintiff  sought  to 
recover  under  the  terms  of  the  written  contract.  Time 
was  not  of  the  essence  of  that  agreement,  for  it  was  said 
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in  the  opinion  written  npon  the  first  appeal  (89  Nelji 
"The  stipulations  relating  to  the  return  of  tlie  pi! 
and  requiring  plaintiflf  to  submit  to  the  examinatio 
Tolicy  to  date  at  issue,  provided  ^id  applications 
proved  by  said  company;  otherwise  said  payment  i| 
returned   to   said   applicant.     It  is  hereby   agree(i 
understood  that  a  refusal,  after  being  written,  on  tl^ 
of  the  applicant  to  submit  to  a  medical  examination] 
forfeit  the  payment  herein.'    The   examination   c< 
plated  by  the  contract  was,  of  course,  the  requisite  in^ 
examination  required  by  nil  reputable  life  iuf^uranc^ 
panies  I  before  ansuming  a  rtJ^l^.    On  the  face  of  tlie  coj 
the  awNurer  was  not  limited  to  a  single  exjiniiiintion  1 
physician  first  designated,  like  the  one  plciuli^L     T 
port  of  the  examiner  i^iay  liave  omitted  some  fact  vi 
the  iiK« tuning  of  the  liazard,     f^ymptoms  rH[uiring  ( 
amiiuitinn  by  a  spetMalist  may  have  bt^n  reported  ' 
fendiiut  as  a  result  of  the  examiDation  l^lca(l(ML     j 
tiff's  right  to  the  policy  for  which  he  8ti]Kihitrd  dep 
upon  an  examination  commensurate  Avitlj  the  risk 
assumed.     In  the  verj'  nature  of  the  iK)licy  for  whir 
advance  premium  was  pairl^  a  single  exaniinatfon, 
complete  or  unsatisfactory^  could  never  have  been  v 
the  contemplation  of  the  paities.     Safe  uuflerivTitini 
bids  such  a  const rnet if m  of  the  con t nut     For  any 
appearing  in  tlie  allegations  relating  tx>  porfornian 
the  part  of  plaintiff,  his  own  capricious  refusal  to  si 
to  further  exam i nation  may  be  the  sole  cause  of  dt 
ant\s  failure  to  isaue  the  i>olicy.*^ 

We  adhere  to  the  nile  there  announced,  and  it  fo 
that  when  the  plaintiff,  in  tlie  amended  iK^tition,  al 
that  he  had  refuFied  to  submit  to  any  further  niedici 
amination,  it  was  then  incumbent  upon  him  to  show 
his  refuKal  was  justified  as  a  matter  of  law^  and  en 
him  to  declare  the  contract  rescinded.  Plaintiff*' 
tempt  to  plead  such  a  justification  fails  far  short  of 
stitutin*:^  a  suflRcient  legal  excuse  on  his  part  His  1 
of  April  6,  lOOfi,  did  not  declare  the  contract  at  an 
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or  that  he  had  resc  indiHl  the  same,  it  simply  notified  the 
defendant  that,  if  he  did  not  receive  the  policy  or  his  money 
back  witliin  a  short  time,  he  wonld  take  some  action 
thereon.  In  answer  to  this  letter  the  secretary  of  the  com- 
pany i^vTote  the  plaintiff  that  his  application  was  taken 
Augnst  10,  and  his  examination  was  not  received  until  six 
and  one-half  montlis  later;  so  that  there  was  no  indication 
that  he  was  in  any  great  hurry.  The  letter  than  informed 
plaintiff  tliat  his  note  was  past  due,  and  if  his  application 
was  declined  the  money  would  be  paid  back  to  hina,  and 
indicated  that  the  matter  would  be  settled  in  a  short  time, 
and  expressed  the  hope  that  the  policy  would  be  issued. 
It  is  averred  in  the  petition  that,  on  or  about  the  1st  of 
July,  a  party  representing  himself  to  have  come  from  the 
defendant  called  on  the  plaintiff  and  requested  a  further 
medical  examination,  and  that  plaintiff  at  that  time  re- 
fused to  submit  to  such  further  examination.  This  was  a 
direct  breach  of  the  contract  upon  the  plaintiff's  part.  As 
before  stated,  time  nowhere  appears  to  be  the  essence  of 
the  contract,  and  it  is  not  averred  in  the  amended  petition 
that  tlie  plaintiff  had  ever  notified  tlie  defendant  that  he 
considered  tlie  contract  at  an  end.  It  appears  that  up  to 
February  2(5,  1906,  there  were  no  objections  on  plaintiff's 
part  to  the  delay  in  making  the  medical  examination.  In 
fact,  it  appears  that  the  delay  was  for  plaintiflfs  benefit, 
and  was  acquiesced  in  by  him. 

It  Ijjis  1)een  the  theory  of  this  court  from  the  time  tlie 
case  first  came  here  on  ai)peal  that  the  plaintiff,  by  sub- 
mitt  in  .r  himself  to  such  a  complete  medical  examination 
as  the  defendant  reiiuired,  would  be  in  a  position  to  re- 
ceive his  iwlicy ;  or,  in  case  his  application  was  rejected,  to 
recover  back  his  money,  and  we  are  still  of  the  same  opin- 
ion. It  seems  quite  clear  that,  if  the  plaintiff  should  sub- 
mit hin^self  to  the  proper  medical  examination,  it  would 
then  1  e  the  dutj^  of  the  defendant  to  either  issue  the  policy 
or  return  to  him  the  money  h6  paid  as  an  advance  pre- 
mium. If,  upon  such  an  examination,  it  should  appear 
that  the  plaintiff  was  not  a  suitable  risk  for  life  insurance, 
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the  defendant  would  be  obliged  to  reject  his  applic 
and  his  right  to  recover  the  advanced  premiiim  wouh 
be  complete.  On  the  other  hand,  if  the  result  of  his 
cal  examination  should  be  such  as  to  entitle  him 
policy,  then  it  would  be  the  duty  of  the  company  to 
it  to  him,  and,  in  case  it  should  refuse  to  do  so,  he  i 
be  entitled  to  recover  such  advanced  premium. 

Counsel  for  the  defendant  has  at  all  times  persist 
the  theory  that  all  the  plaintiff  had  to  do  was  to  de 
his  agn^cNiieiit  at  an  end,  and  ivcuver  lnu:k  Iiis  money, 
think  thii^  tlieury  was  a  laiHtaken  otio,  and  in  n^it  wiimi 
by  the  terms  of  the  written  agreeiiioiit     Plaintiff's  - 
ment  that  30  days  was  a  suflfiint^nt  time  from  and  aftei 
6th  day  of  April^  IHOfi,  for  defendant  to  issue  the  pulk       i 
repay  tlie  advanted  premiuTii  is  simply  a  con str net  ion        { 
the  plaiiitifi's   t-ounPel    has   put   upon   the   trram  of 
written  c<»n tract  bet\veeo  the  parties^  to  whioli  we  cai      1 
agree. 

It  \b  ur^cd  thatj  if  this  jndj^nient  is  aflfirnuHl,  tlie  pi 
tiff  will  lose  his  advanced  premium  and  is  \vitlitnit 
remedy.     Riit^  as  sug^estc^d  in  thi*-^  opinion,  plaintiff  i 
.still  present  himself  to  the  defendant  company  for  a  i 
ther  or  complete  medical  examination,  and  upon  such 
itmi nation  will  be  entitled  either  to  receive  his  mniiey  o 
policy  of  insnrancc^  in  accordance  with  his  application, 

Viewinfif  the  record  in  the  light  of  our  former  deci??io 
there  was  nothing  left  for  the  trial  <'ourt  to  do  but 
sustain  the  demurrer  to  the  plaintiff's  amended  ]^titi< 
and  therefore  the  judgment  of  the  district  court  is 

Affirmed, 
Lbiton,  Fawcett  and  HameRj  J  J.,  not  sitting. 

REBfiii,  C.  J.,  concurring, 

Haviug  dissented  fi*om  the  decisions  in  the  former  pn 
sentations  of  this  case,  I  do  not  deam  it  necesnarv  to  n 
Btaie  my  views  upon  the  merits,     I  agree  to  the  opinioi 
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upon  the  express  consideration  that,  should  plaintiff  sub- 
mit to  another  examination  and  the  application  be  ac- 
cepted, he  sliall  receive  a  policy  without  furtlier  cost  or 
expense  to  him  than  if  a  policy  had  been  issued  upon  the 
first  examination,  and  that  the  annual  premium  be  not 
increased.  Should  defendant  fail  or  refuse  to  accede  to 
these  conditions  it  is  liable  to  plaintiflf  for  a  return  of  the 
advance  premium  paid  with  legal  interest  from  the  time  of 
payment. 


State,  bx  rel.  Willi  am  E.  Miller,  appellee,  v.  Wilbur 
F.  Bryant,  County  Judge,  appellant. 

Filed  December  24,  1913.    No.  18,351. 

1.  Constitutional  Law:    "Juvenob  Qoubt  Law:"    Public  Policy.   The 

provisions  of  chapter  59,  laws  1905,  entitled  "An  act  to  regulate 
the  treatment  and  control  of  dependent,  neglected  and  delinQuent 
children,"  are  not  opposed  to  sound  public  policy.  On  the  con- 
trary, they  tend  to  foster  and  promote  suchTT  policy. 

2.  :    :    Courts:    Jurisdiction.    The  proYisions  of  the  met 

above  described  defining  the  power  and  Jurisdiction  of  the  dis- 
trict court  is  not  unconstitutional  as  creating  a  new  court;  Bvch 
court  being  an  existing  court  of  general  common  law  and  equity 
jurisdiction,  and  recognized  by  the  constitution. 


8. :    :    QUiERB.    The  proviso  to  section  2  of  the  act  glYing 

concurrent  jurisdiction  to  the  police  judge  in  cities  having  a 
population  of  40,000  and  upwards,  within  the  limits  of  such  city, 
was  not  an  inducement  to  the  passage  of  the  act,  and  it  is  not 
necessary  in  this  case  to  determine  its  constitutionality. 

4. :    :   ,   The  legislative  amendment  of  1918  (laws 

1913,  ch.  38)  to  the  act,  which  relates  to  the  pensioning  of  de- 
pendent children  who  have  indigent  parents,  is  not  involved  in 
this  controversy,  and  its  validity  is  not  decided* 

Appeal  from  the  district  court  for  Cedar  county :  OuY 
T.  (lUAVBs,  Judge.    Affirmed. 

Wilbur  F.  Bvtjanty  pro  «e. 

William  E,  Miller,  contra. 


I 
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Barnes,  J. 

Appeal  from  a  judgment  of  the  district  court  for  Cedar 
county  awarding  the  relator  a  writ  of  mandamus  to  com- 
pel the  county  judge  of  that  county  to  file  a  petition,  under 
the  provisions  of  the  juvenile  court  law  of  1905,  to  issue 
the  i*ro(*es8  of  the  court  and  proceed  to  a  hearing  thereon. 

It  appears  that  the  relator  ijrepared  and  tendered  to  the 
county  judge,  in  the  absence  of  the  judge  of  the  district 
court  from  Cedar  county,  a  complaint  in  due  form  charg- 
ing that  one  Leo  Tatro,  a  child  13  yeai's  of  age,  living  with 
his  fatlier  at  Hartington,  in  said  county,  is  a  neglected 
child,  in  that  he  has  never  been  sent  to  the  public  school 
of  the  district  in  wliich  he  resides,  or  to  an^  other  school, 
as  provided  by  the  statutes  of  this  state;  and  that  he  is 
kept  at  hard  manual  labor  above  and  beycmd  his  strength. 
The  prayer  of  the  petition  Wiis  for  process,  and  an  exam- 
ination before  the  court,  and  for  such  order  as  might  be 
found  necessary  and  proper  in  the  premises.  Relator  at 
the  same  time  tendered  to  respondent  the  necessary  fees, 
which  he  refused  to  accept  or  receive,  and  thereupon  re- 
spondent declined  to  file  said  petition,  arid  refused  to  take 
any  action  thereon.  Relator  then  commenced  this  action  in 
the  district  court  in  mandamus.  On  a  hearing  on  a  de- 
murrer to  the  application,  the  writ  was  awarded,  and  the 
respondent  has  appealed. 

The  respondent  contends  that  the  juvenile  court  law  of 
1905  (laws  1905,  ch.  59;  Comp.  St.  1911,  ch.  20,  art.  II) 
is  against  public  policy,  and  summarizes  liis  argument  as 
follows:  First,  that  this  law  makes  the  state  the  supreme 
autliority  over  a  child,  while  its  i)arents  are  mere  trustees; 
second,  that  section  14  of  the  original  act  permits  brok- 
erage in  children;  third,  that  the  legislative  amendment  of 
1913,  w^hich  relates  to  the  pensioning  of  cliildreii  who  have 
indigent  parents,  is  unconstitutional  and  void. 

The  law  in  question,  substantially  in  its  present  form, 
has  been  adopted  by  many  of  the  other  states,  and  the 
courts  of  those  states  have  often  been  called  upon  to  de- 
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termiiie  \t»  nature,  scope,  policy,  and  validity.  It  may  be 
said  that  its  purpose  is  to  help,  not  punish,  the  child.  Its 
functions  are  largely  parental,  and  it  acts  in  the  interests 
of  the  child,  not  adveraely  thereto.  The  law  is  not  of  a 
criminal  nature.  The  purpose  of  the  criminal  law  is  to 
punish,  while  the  juvenile  law  is  to  help  the  child,  and  re- 
straint is  only  imposed  as  a  means  of  such  help. 

The  policy  and  constitutionality  of  a  statute  very  like 
our  own  was  before  the  supreme  court  of  Pennsylvania  in 
Commonwealth  v.  Fisher,  213  Pa.  St.  48,  62  Atl.  198.  It 
was  there  said:  "The  design  is  not  punishment,  nor  the 
restraint  imprisonment,  any  more  than  is  the  wholesome 
restraint  which  a  parent  exercises  over  the  child.  The 
severity  in  either  case  must  necessarily  be  tempered  to 
meet  the  necessities  of  the  particular  situation.  Tliere  is 
no  probability,  in  the  projjer  administration  of  the  law,  of 
the  cliibrs  liberty  being  unduly  invaded.  Every  statute 
whicli  is  designed  to  give  protection,  care  and  tniining  to 
children,  jis  a  needed  substitute  for  parental  autliority  and 
jK^rformance  of  parental  duty,  is  but  a  recognition  of  the 
duty  of  the  state,  as  the  legitimate  guardian  and  protector 
of  children  wliere  other  guardianship  fails.  No  constitu- 
tional ri<2jht  is  violated,  but  one  of  the  most  important 
duties  which  organized  society  owes  to  its  helpless  mem- 
bers is  performed  just  in  the  measure  that  the  law  is 
framed  with  wisdom  and  is  carefully  administered.  The 
r-onchisions  above  expressed  are  in  accordance  with  ad- 
judications elsewhere  with  but  very  few  exceptions." 

Tn  III  re  aS/h///),  15  Idaho,  120,  96  Pac.  563,  the  court 
uses  tlie  following  language:  "We  may  premise  our  cita- 
tion of  authorities,  however,  by  a  general  statement  that 
this  statute  is  clearly  not  a  criminal  or  penal  statute  in 
its  nature.  Its  purpose  is  rather  to  prevent  minors  under 
the  at»e  of  16  from  prosecuticm  and  conviction  on  charges 
of  misdcMneaiiors,  and  in  that  respect  to  relieve  them  from 
the  odium  of  criminal  prosecutions  and  punishment.  Its 
object  is  to  confer  a  benefit  both  upon  the  child  and  the 
couununity  in  the  way  of  surrounding  the  child  with  better 


VOL.  94]  SEPTEMBER  TERM,  1913.  757 


State  V.  Bryant 


and  more  elevating  influences  and  of  educating  and  train- 
ing him  in  the  direction  of  good  citizenship,  and  thereby 
saving  him  to  society  and  adding  a  good  and  useful  citizen 
to  the  community.  This,  too,  is  done  for  the  minor  at  a 
time  when  he  is  not  entitled,  either  by  natural  law  or  the 
laws  of  the  land,  to  his  absolute  freedom,  but  rather  at  a 
time  when  he  is  subject  to  the  restraint  and  custody  of 
either  a  natural  guardian  or  a  legally  constituted  and  ap- 
I)ointed  guardian  to  whom  he  owes  obedience  and  subjec- 
tion. Under  this  law  the  state,  for  the  time  being,  assumes 
to  discharge  the  parental  duty  and  to  direct  his  custody 
and  assume  his  restraint." 

In  Mill  V.  Brown,  31  Utah,  473,  88  Pac.  609,  the  court 
said:  "Such  laws  are  most  salutary  and  are  in  no  sense 
criminal  and  not  intended  as  a  punishment,  but  are  cal- 
culated to  save  the  child  from  becoming  a  criminal.  The 
whole  and  only  object  of  such  laws  is  to  provide  the  child 
with  an  environment  such  as  will  save  him  to  the  state 
and  society  as  a  useful  and  law-abiding  citizen,  and  to 
give  him  tlie  educational  requirements  necessary  to  attain 
that  end.  To  effect  tliis  purpose  some  restraint  is  essen- 
tial." 

Statutes  of  the  nature  of  the  one  in  question,  unless  they 
plainly  conflict  with  the  constitution,  are  generally  taken 
by  the  courts  to  be  the  best  evidence  of  an  enliglitened 
public  policy.  It  is  a  naked  assumption  to  say  that  any 
matter  allowed  by  the  legislature  is  against  public  policy. 
The  best  indication  of  public  policy  is  found  in  tlie  enact- 
ments of  our  legislatures.  To  say  that  such  a  law  is  of  an 
immoral  tendency  is  disrespectful  to  the  legislature  who 
no  doubt  designed  by  its  adoption  to  promote  morality. 
This  court  has  gone  so  far  as  to  hold  that,  before  a  law 
can  be  determined  unconstitutional,  the  express  provision 
of  our  constitution  which  the  law  contravenes  must  be 
pointed  out.  Boyes  v.  Summers,  46  Neb.  308.  And  it  has 
been  universally  held  that  the  party  who  claims  the  act  is 
unconstitutional  must  be  able  to  point  to  the  particular 
section  with  which  it  is  in  conflict    St^U  v.  Van  Duijv 
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24  Xeb.  586;  Rosenbloom  v.  State,  64  Neb.  342;  State  v.  ] 

Xolan,  71  Nel).  136.    The  respondent  has  failed  to  ccMnj^y  \ 

with  this  rule.  A  car«*ful  examination  of  the  act  in  ques- 
tion convinies  us  that  it  is  not  opposed  to,  but  is  directly 
in  line  with,  sound  public  policy. 

The  resjwndent's  second  contention  is  that  the  act  in  I 

question  violates  the  constitution  because  it  establishes  a 
new  court  not  provided  for  therein,  and  defines  its  juris- 
diction. Section  2  of  the  act  jM-ovides:  "The  district  i 
court  of  the  several  counties  in  this  state  and  the  judges  i 
thereof  in  vacation,  shall  have  original  jurisdiction  in  all  ^ 
cases  coming  within  the  terms  of  this  act."  It  further 
provides,  in  substance,  that  the  county  court  in  each 
county  shall  have  concurrent  jurisdiction  with  the  district 
court,  but  that  such  jurisdiction  shall  not  he  exercised 
(*x(*ept  in  the  absence  of  the  judge  or  tlie  judges  of  the  dis- 
trict court  from  the  county;  that,  where  a  proceeding  has 
been  instituted  under  the  act  l)cfore  any  county  court,  the 
jurisdiction  of  that  court  is  continued  until  the  final  dis- 
IKwition  of  the  case,  and  an  appeal  is  provided  for  to  the 
district  court  in  the  same  manner  as  in  civil  ciises.  The 
section  also  provides  for  tlie  calling  of  a  jury  in  case  a 
delinquent  child  is  charged  with  a  crime  against  the  laws 
of  the  state.  Tlie  section  concludes  with  a  proviso  as  fol- 
lows :  "In  cities  having  a  population  of  40,000  and  upward, 
the  police  judge  thereof  shall  have  jurisdiction  under  this 
act  concuiTent  with  the  county  judge  within  the  limits  of 
such  city."  By  section  3  it  is  provided:  "In  counties 
having  over  40,000  population,  the  judges  of  the  district 
court  shall,  at  such  times  as  they  shall  determine,  desig- 
nate one  or  moi^e  of  their  number,  whose  duty  it  shall  be 
to  hear  all  cases  coming  under  this  act.  A  special  court- 
room to  be  designated  as  the  juvenile  court-room,  shall  be 
irovided  for  the  hearing  of  such  cases,  and  the  finding  of 
the  court  shall  be  entered  in  a  book  or  books  to  be  kept  for 
that  purpose,  and  known  as  the  'juvenile  court  record,' 
and  the  court  may  for  convenience  be  called  the  'juvenile 
court/  " 
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It  appears  that  tlie  legislative  assembly  of  the  stafc 
Pennsylvania  passed  an  act  similar  to  the  one  in  quest 
and  conferred  jurisdiction  upon  the  court  of  quarter 
sions  in  all  cases  arising  thereunder.  The  constitutiona 
of  that  law  was  challenged  in  Commonicealth  v.  Fisi 
supra,  and  the  act  was  declared  constitutional.   Sectioi 
art.  V  of  the  constitution  of  that  state,  provides :  " Jud 
of  the  court  of  common  pleas  learned  in  the  law  shall 
judges  of  the  court  of  oyer  and  terminer,  quarter  sessi 
of  the  peace  and  general  jail  delivery,  and  of  the  orphs 
court,  and  within  their  respective  districts  shall  be  justi 
of  the  peace  as  to  criminal  matters.'-   Section  26,  art.  V 
the  coiustitiition  of  thnt  state,  also  provides:   *'A11  laws 
la  ting  to  *N>urts  *shall  be  general  and  of  unifomi  ope  rati 
and  the  orgaiiizatinn,  jurisdiction  and  powei-s  of  all  cou 
of  the  same  chiss  or  grade,  so  far  as  iv^ulated  by  hivvj  a 
the  force  and  effet^t  of  tlie  process  and  judgment  of  sl 
courts,  shall  be  uniftjrin;  and  the  general  assembly  is  hert 
prohibited  from  creating  other  courts  to  exercise  the  ]k; 
ers  vested  by  this  constitution  in  the  judges  of  th*^  coi 
of  commtm  pleas  and  orphans'  courts/^     The  content! 
was  the  same  as  in  the  case  at  bar,  and  the  ^supreme  coi  ' 
of  that  state,  in  passing  *^n  the  qnestioUj  said:    ^*^No  m  i 
court  is  created  by  the  act  under  consideratiun.  In  its  tii 
it  is  caUed  an  act  to  define  the  powers  of  an  already  t  ^ 
isting  and  ancient  court.     In  caring  for  the  negk'cted    i 
unfortunate  cliildreu  of  the  comitionwealtli,  and  in  defi 
ing  the  powers  to  be  exercised  by  that  court  in  connecti< 
with  these  children,  recognized  by  the  state  as  its  war^l 
requiring  its  care  and  protection,  jurisdiction  is  conferrt 
up<m  til  at  court  as  the  appropriate  one,  and  not  upon 
new  one  created  by  tlie  act.    The  court  of  quarter  session 
is  not  simply  a  criminal  court.     The  constitution  reco;, 
nizes  it,  but  says  nothing  as  tf>  its  jurisdiction.    Its  exis 
ence  antedntes  our  colonial  times,  and,  by  the  common  la' 
and  statutes,  both  Tiere  and  in  Ejiii^land,  it  has  for  genert 
tions  been  a  court  nf  broad  general  police  powers  in  n 
way  connected  with  its  criminal  jurisdiction-     Innuuiei 
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able  statutes  ujion  our  own  books  during  the  last  two  cen- 
turies attest  this.  With  its  jurisdiction  unrestricted  by 
the  constitution,  it  is  for  the  legislature  to  declare  what 
shall  be  exercised  by  it  as  a  general  police  court,  and,  in- 
stead of  creating  a  distinctively  new  court,  the  act  of  1903 
does  nothing  more  than  confer  additional  powers  upon 
the  old  court  and  clearly  define  them." 

By  the  act  under  consideration  no  new  court  was  created, 
but  the  already  existing  district  court  was  given  new  and 
additional  poweins  and  jurisdiction.  That  court  is  a  court 
of  general  common  law  and  equity  jurisdiction,  and  it  was 
clearly  within  the  power  of  the  legislature  to  require  that 
court  to  exercise  the  powers  and  jurisdiction  provided  for 
by  the  juvenile  court  law.  At  the  same  time  the  legisla- 
ture provided  that  the  county  court  should  exercise  the 
jurisdiction  given  the  district  court,  in  the  absence  of  the 
judge  or  judges  of  that  court  from  tlie  count}'  where  the 
proccMHlings  Avere  instituted.  The  statute  als.>  properly 
provided  that  when  a  cause  was  commenced  before  the 
county  judge  he  should  retain  jurisdiction  until  it  was 
completed,  and  an  appeal  was  provided  for  from  his 
orders  nv  judgment  to  the  district  court.  Thus  the  matt^ir 
of  the  administration  of  the  law  was  placed  in  the  district 
court.  In  Rohhon  t\  Wayne  Circuit  Judges,  151  Mich. 
315,  325,  in  discussing  the  constitutionality  of  the  ju- 
venile court  statute,  the  court  said:  "Such  legislation 
as  that  under  ccmsideration  is  but  a  transfer  of  the  juris- 
diction wliich  formerly  reposed  in  the  court  of  chancery, 
in  tlie  exercise  of  the  right  of  the  king  as  pareus  patria  to 
tlie  guardijuisliip  of  children,  to  the  juvenile  courts  which 
perform  tlie  duty  of  seeing  that  the  child  is  properly  cared 
for."  We  are  tlierefore  of  opinion  that  the  act  in  its  main 
provisions  violat(\s  no  section  of  the  constitution  of  this 
state. 

It  is  urged,  however,  that  the  proviso  to  section  2  was 
the  inducement  for  the  passage  of  the  entire  act,  and,  the 
proviso  being  unconstitutional,  the  whole  act  must  fail. 
An  examination  of  the  act  discloses  that  it  contains  19 
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sections.  Most  of  them  provide  for  the  mode  of  dealing 
with  juvenile  delinquents  or  dependents;  and  we  cannot 
presume  that  the  proviso  giving  to  i>olice  judges  in  certain 
cities  jurisdiction  concurrent  with  that  of  the  county  judge 
was  the  inducement  for  the  passage  of  the  entire  act.  It 
is  apparent  that  the  proviso,  if  unconstitutional,  can  be 
eliminated  without  in  any  way  affecting  the  other  pro- 
visions of  the  act.  In  such  case  the  remainder  of  the  act 
being  intelligible,  complete  and  capable  of  execution, 
should  be  upheld.    Scott  v.  Flowers,  61  Neb.  620. 

Finally,  it  is  argued  by  the  respondent  that  the  amend- 
ment to  the  act  passed  by  the  legislature  of  1913,  relating 
to  pensions  for  indigent  parents  of  neglected  children,  is 
unconstitutional.  The  amendment  in  question  could  not 
of  course  have  been  an  inducement  to  the  passage  of  the 
original  act.  The  question  of  its  validity  is  not  involved 
in  this  proceeding,  and  therefore  is  not  determined. 

As  we  view  the  act  in  controversy,  it  does  not  offend  any 
of  the  provisicms  of  the  constitution,  and  the  judgment  of 
the  district  court  is 

Affirmed. 


John  F.  Beady,  appellee,  v,  John  B.  McGtnlby  bt  al.; 
Anna  Hookstra,  appellant. 

PiLBD  December  24,  1913.    No.  17,467. 

1.  Tax  Foreclosure:  Right  of  Redemption.  In  an  action  to  redeem  from 
a  tax  foreclosure  sale  and  to  set  aside  a  sheriff's  deed  based 
thereupon,  there  was  an  error  In  the  description  of  the  land  in 
the  petition  by  the  omission  of  a  40-acre  tract,  but  the  plaintiff 
offered  to  pay  the  amount  of  the  taxes  and  Interest  found  due  on 
the  whole  tract  by  the  foreclosure  decree,  and  specifically  de- 
scribed the  tax  proceedings  and  the  sheriff's  deed  he  desired  set 
aside.  The  answer  of  defendant  and  a  motion  by  a  subsequent 
grantee  to  be  let  in  to  defend  set  forth  specifically  and  correctly 
the  entire  tract.  An  amended  petition  was  filed  after  the  time  for 
redemption  had  expired  correctly  describing  the  whole  tract  by 
including  a  specific  description  of  the  omitted  40  acres.  Held, 
That  the  filing  of  such  original  petition,  the  tender  of  the  redemp- 
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tion  money,  and  the  answer  defending  as  to  the  whole  of  the  Imnd 
Involved  In  the  tax  foreclosure,  preserved  the  right  to  redeem  tlie 

entire  tract. 

2.  Appeal  in  Equity:    Motion  fob  New  Trial.    Where  It  is  sought  to 

review  rulings  of  the  district  court  with  reference  to  the  intro- 
duction of  evidence  made  during  the  trial  of  a  suit  in  equity,  a 
motion  for  a  new  trial  must  be  filed,  so  that  the  alleged  errors 
may  be  called  to  the  attention  of  that  court  and  an  opportunity 
be  given  it  to  correct  the  same  before  recourse  is  had  to  this 
court.    Farmers  Loan  d  Trust  Co.  v,  Joseph,  86  Neb.  256. 

3.  Tax  Foreclosure:    Redemption.     Where  the  owner  of  land  seeks  to 

redeem  from  a  valid  sale  under  tax  foreclosure  proceedings  to 
a  person  other  than  the  plaintiff  In  the  case,  the  purchaser  is  en- 
titled to  the  amount  of  his  bid  with  12  per  cent  Interest  thereon. 
Butler  V.  Libe,  81  Neb.  740,  744. 

Appeal  from  the  district  coilrt  for  Holt  county:  Jambs 
J.  Haurix(;ton,  Judge.    Affirin^d  as  modified. 

W,  R.  Butler^  for  appellant. 

F.  M,  Tyrrell  J  contra. 

Letton,  J. 

This  is  an  action  to  set  aside  a  sherifiTs  deed,  issued  in 
tax  foreclosure  proceedings,  and  subsequent  conveyances, 
and  to  be  allowed  to  redeem  from  the  lien  of  taxes.  The 
sheriff's  deed  was  dated  February  25,  1902.  This  action 
was  begun  in  January,  1903.  An  answer  w^as  filed  in 
February  of  that  year,  but  no  further  proceedings  w^ere 
taken  until  April,  1908,  when  a  motion  to  be  let  in  to 
defend  was  filed  by  one  Anna  Hookstra,  claiming  through 
the  title  acquired  by  defendant  McGinley,  the  grantee  in 
the  sheriff's  deed.  She  was  permitted  to  answer.  The 
cause  came  on  for  trial  in  December,  1908.  After  the  evi- 
dence was  taken  and  the  cause  submitted,  the  plaintiff 
discovered  that  his  petition  described  only  120  acres  of 
the  160  purchased  at  the  tax  sale,  and  that  the  deed  from 
Erastus  Stevens,  under  which  the  plaintiff  claims  title, 
also  misdescribed  the  land.  Plaintiff  was  allowed  to  amen  J 
his  petition  so  as  to  bring  in  his  grantor  as  defendant,  aiid 
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to  ask  for  a  reformation  of  the  deed.  The  cause  was  con- 
tinued for  that  purpose.  An  amended  petition  was  "filed 
setting  forth  the  mistake  in  the  deed  from  Stevens  and 
praying  for  its  reformation;  alleging  knowledge  by  de- 
fendant Hookstra  of  the  fact  that  plaintiff  had  purchased 
the  160  acres  descril)ed  in  the  foreclosure  proceedings,  but 
that  the  deed  only  conveyed  120  acres  of  this  tract;  tender- 
ing the  taxes  due  with  interest  at  12  per  cent,  from  the 
date  of  sale,  and  also  offering,  if  this  be  found  to  be  in- 
sufllcient,  to  pay  whatever  amount  may  be  found  due  by 
the  court. 

The  answer  of  defendant  Hookstra  denies  that  Stevens 
ever  intended  to  convey  or  plaintiff  to  buy  the  northeast 
quarter  of  the  northeast  quarter  of  section  28 ;  pleads  that 
the  amended  petition  was  not  filed  until  more  than  eight 
years  after  the  date  of  the  tax  sale,  and  that  the  right  to 
redeem  the  same  expired  more  than  six  years  before  the 
amended  petition  was  filed.  As  to  the  other  land  described 
in  the  original  petition,  the  defendant  admits  that  plain- 
tiff is  entitled  to  redeem  by  paying  the  taxes  and  interest, 
and  providing  that  he  pay  defendant  the  amount  due  upon 
a  mortgage  given  by  a  former  owner  of  the  land,  in  1886, 
to  one  Jones.  It  is  also  pleaded  that  by  plaintiffs  deed 
he  took  title  subject  to  the  mortgage,  which  he  assumed 
and  agreed  to  pay;  that  defendant  is  the  owner  and 
holder  of  the  mortgage  and  is  entitled  to  tlie  amount  due 
thereon.  The  reply  pleads  that  whatever  right  Jones  had 
in  the  real  estate  was  foreclosed  and  barred  in  the  tax 
foreclosure  proceedings,  and  his  right  to  redeem  expired 
two  years  after  the  sale;  that  the  right  of  redemption  of 
all  the  defendants  in  the  action,  except  the  plaintiffs 
grantor,  Stevens,  expired  at  the  same  time.  At  the  trial 
the  court  reformed  the  deed  from  Stevens  to  plaintiff, 
found  that  the  plaintiff  was  entitled  to  redeem  the  land 
from  the  tax  sale  upon  the  payment  of  )J4o0.15,  this  sum 
being  made  up  of  $203.62  with  interest  at  7  per  cent,  from 
December  23,  1901,  amounting  to  1136.95,  and  the  further 
sum  of  f  109.58  for  subsequent  taxes  paid  by  the  defendants 
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McGinley  and  Hookstra.  No  motion  for  a  new  trial  was 
filed. 

The  evidence  shows  that  Brady  wrote  to  Stevens,  who 
lived  in  Iowa,  that  there  was  a  foreclosure  pending  against 
his  land,  and  after  some  negotiations  Stevens  accepted  f  10 
for  his  equity;  that  the  plaintiff  wrote  the  erroneous  de- 
scription in  the  deed,  that  he  intended  to  descril\i  the 
160  acres  which  McGinley  purchased,  and  that  about  that 
time  he  told  SIcGinley  he  was  going  to  commence  an  ac- 
tion to  rtHleem  the  land.  The  record  of  the  tax  foreclosure 
proceedings  shows  that  the  real  estate  itself  wa«  made  a 
party  defendant,  as  well  as  Stevens,  Jones,  the  mortgagee, 
and  Mary  K.  Tlielps,  the  a^ssignee  of  the  mortgage. 

There  are  three  contentions  made  by  the  appellant: 
First,  that  the  two  years  alloAved  for  redemption  from  tax 
sale  had  exi)ired  as  to  the  40  acres  not  described  in  the 
original  petition  before  it  was  brought  into  the  case  by  the 
amend(Ml  pc^tition;  seccmd,  that  the  court  should  have  re- 
quired tlie  plaintiff  to  tender  or  pay  the  amount  of  the 
mortgage  and  interest  before  permitting  redemption;  and, 
third,  that  the  decree  is  erroneous  with  respect  to  the  al- 
lowance of  interest. 

An  examinaticm  of  the  record  discloses  a  succession  of 
errors.  Tlie  plaintiff  eiToneously  described  the  land  when 
he  drew  the  dei^d  from  Steven^  to" himself;  another  and 
different  error  Avas  made  in  the  description  set  forth  in  his 
petition;  the  decree  of  the  court  in  describing  the  land 
which  Stevens  sold  to  Brady,  if  correctly  copied  in  the 
transcript,  omits  one  40-acre  tract;  and  the  defendant's 
attorney,  in  the  abstract,  d(x*s  not  set  forth  the  description 
as  shown  in  the  decree,  or  even  as  it  should  be.  The  160 
acrc^s  is  j)roperly  described  in  the  t-ax  foreclosure  proceed- 
ings and  in  the  deed  to  McGinley.  In  the  deed  from 
Stevens  to  Brady  20  acres  is  properly  described,  but  the 
southeast  quarter  of  the  northea^it  quarter  of  section  28  is 
included,  which  the  grantor  did  not  own,  and  the  northeast 
quarter  of  the  northeast  quarter  of  that  section,  which  he 
did  own,  was  omitted,     In  the  first  petition  filed,  the 
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plaintiff  pleads  in  detail  tlie  tax  foreclosure  proc 
and  shows  tbat  his  desire  is  to  set  aside  the  sheril 
executed  to  McGinley.  In  the  answer,  McGinley 
that  he  is  the  OTVTier  of  the  whole  160  acres  by  virtu 
foreclosure  proceedings,  describing  the  land  corre 
all  respects,  and  apparently  defending  as  to  the 
tract.  This  answer  was  on  file  when  he  parted  w 
I  title,  and  when  Mrs.  Hookstra  moved  to  be  made  j 

I  defendant.     In  this  motion  she  described  the  16( 

f  correctly,  and  set  forth  that  "McGinley  conveyed 

interest  in  said  real  estate  deeded  to  him  by  the  sh 
Holt  county,  Nebraska,"  and  that  tin's  defendant 
the  owner  and  holder  thereof. 

It  is  apparent  from  this  review  of  the  proceeding 
when  we  consider  the  petition  and  the  answer  of  ^ 
ley,  the  redemption  of  the  whole  160  acres  was  the  pi 
of  the  action;  that  Mrs.  Hookstra  was  aware  of  tl 
showed  by  the  recitals  in  her  motion  to  be  let  in  to  d    i 
She  cannot  now  insist  that  the  40  acres  omitted  frd 
petition  by  mistake  was  not  involved  in  tlie  contn    i 
until  after  the  plaintiff's  amended  i>etition  was  filed, 
the  issues  were  first  made  up  the  time  for  redemptio 
not  expired,  and  the  beginning  of  the  action  and  the  t 
of  redemption  money  was  sufficient  to  prevent  the  1 
the  statute  falling  as  to  the  whole  tract. 

As  to  the  claim  that  plaintiff  should  be  compelled  t 
the  mortgage  as  a  condition  of  rnlemption :   The  not< 
mortgage  were  not  received  in  evidence,  upon  objec 
made  by  the  plaintiff.    No  motion  for  a  new  trial  was  I 
Where  it  is  sought  to  review  rulings  made  during  the   ; 
it  is  necessary  that  a  motion  for  a  new  trial  be  filed,  so 
up  the  alleged  errors,  so  that  the  attention  of  the  dU  I 
court  may  be  called  to  the  same  and  he  be  given  an  oj  • 
tunity  to  correct  any  material  error  l)efore  recourse  h 
to  this  court  for  a  new  trial.     Farmers  Loan  &  Trusi 
V.  Joseph,  86  Neb.  256.    This  complaint,  therefore,  cai 
be  considered. 

With  resi)ect  to  tlie  amount  of  interest  allowed  ir 
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decree:  In  a  case  of  this  kind,  where  the  owner  of  land 
seeks  to  redeem  from  what  seems  to  be  a  valid  wile  under 
a  tax  foreclosure  to  a  person  other  than  the  plaintiff  in  the 
case,  it  is  his  duty,  under  the  statute,  to  pay  the  purchaser 
the  amount  of  his  bid  with  12  per  cent,  interest  thereon. 
Butler  V.  Libe,  81  Neb.  740,  744.  The  plaintiff  in  his 
amended  petition  offers  to  pay  12  per  cent.,  and  it  must 
have  been  by  an  oversight  that  the  decree  was  otherwise. 

For  these  reasons,  the  judgment  of  the  district  court  is 
modified  so  as  to  require  the  plaintiff  to  pjiy  the  amount 
of  the  bid  with  12  per  cent,  interest,  instead  of  7  per  cent., 
and  the  decree  is  connected  so  that  the  title  of  the  plaintiff, 
if  he  comply  with  the  conditions  of  redemption,  be  quieted 
in  the  160  acres  described  in  the  tax  foreclosure  proceed- 
ings.    In  all  other  respects  the  judgment  of  the  district 

court  is  affirmed. 

Affirmed  as  modified. 

Barnes,  Rose  and  Sedgw^ick,  J  J.,  not  sitting. 


In  re  Alfred  Bolixg. 
Alfred  Boling,  appellant,  v.  W.  H.  Jones,  appellee. 

Fn.ED  December  24,  1913.    No.  17,470. 

Appeal:  Dismissal:  Moot  Question.  A.  was  arrested  upon  a  criminal 
charge  and  required  to  give  a  recognizance  In  the  sum  of  $500  to 
appear  before  the  district  court.  After  having  given  the  same, 
and  after  having  been  released  and  discharged  from  custody, 
he  was  again  arrested  under  a  warrant  issued  by  the  same  magis- 
trate on  L  motion  to  increase  the  amount  of  the  bond,  and  tbc 
bond  was  increased  to  $1,000.  Falling  to  give  this  he  was  com- 
mitted to  the  county  Jail.  Habeas  corpus  proceedings  were  then 
brought  in  the  district  court  to  secure  his  release.  Prom  an 
adverse  judgment  he  appealed  to  this  court.  No  attempt  was  made 
to  advance  the  case,  and  pending  proceedings  he  was  tried  on 
the  original  charge  and  acquitted.  Upon  a  motion  to  dismiss  the 
appeal,  held  that,  having  obtained  his  liberty  by  due  course  of  law, 
the  question  has  become  one  In  the  abstract,  and  the  appeal  Is 
dismissed. 
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Appeal  from  the  district  court  for   Nemaha  county: 
John  B.  Raper,  Judge.    Appeal  dismissed, 

Lambert  d  McCarty^  for  appellant 

F.  O.  Hawxby,  contra. 

Lktton,  J. 

Alfred  Boling  was  arrested  upon  a  criminal  charge  filed 
in  the  county  court  of  Nemaha  county.  He  had  a  pre- 
liminary examination  before  the  county  judge,  who  held 
him  to  appear  at  the  next  term  of  the  district  court.  Bail 
was  fixed  at  tlie  sum  of  f500,  and  he  was  remanded  to  the 
custody  of  the  sheriff  in  the  meantime.  Two  days  after- 
wards he  appeared  before  the  county  judge  with  a  quali- 
fied surety  and  entered  into  his  recognizance  in  the  sum 
fixed.  He  was  released  and  discharged  from  custody.  This 
was  in  the  forenoon.  On  the  same  day  a  motion  was  filed 
in  the  county  court  by  the  ccmnty  attorney  to  increase  the 
amount  of  the  bond,  whereupon  a  warrant  was  issued  di- 
recting the  sheriff  to  again  arrest  Boling  and  bring  him 
l)efore  the  court.  This  was  done  and  the  amount  of  the 
l)ond  increased  to  ?1,000.  He  refused  to  give  tlie  increased 
bond  and  was  committed  to  the  county  jail.  This  proceed- 
ing in  habeas  corpus  was  brought  to  secure  his  release. 
The  district  court  found  "that  said  county  judge  had  au- 
tbority  to  order  the  rearrest  of  relator,  and  that  by  the 
rearrest  of  relator  the  surety  on  his  bond  or  recognizance 
was  released,  and  that  he  now  stands  charged  with  a  crime 
before  the  said  county  judge  without  bail."  The  applica- 
tion was  denied  and  Boling  was  remanded  to  the  custody 
of  the  sheriff.  A  motion  has  been  filed  in  this  court  to 
dismiss  the  petition  in  error  for  the  reason  that  the  record 
of  the  county  court  shows  that  the  defendant  immediately 
gave  a  new  bond  in  the  sum  of  $1,000,  to  which  sum  it  was 
increased  by  the  county  judge;  that  since  the  decision  of 
the  district  court  was  rendered  Boling  has  been  tried  in 
the  district  court  upon  the  charge  and  has  been  acquitted 
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and  discharged,  and  the  question  presented  is  a  moot  one 
which  it  would  l>e  a  waste  of  time  for  this  court  to  consider, 
and  without  any  benefit  to  the  appellant. 

The  hearing  was  had  in  the  district  court  on  September 
12,  1911.  The  transcript  on  appeal  was  not  filed  until 
January,  1912.  No  effort  has  been  made  in  this  court  to 
have  tlie  case  advanced  for  a  speedy  heariug.  In  the  mean- 
time the  petitioner  has  been  tried  and  acipiitted,  and  is 
now  free.  In  this  condition  of  the  record,  the  motion  to 
dismiss  the  appeal  is  sustained  and  tlie  jK^tition  in  error 
dismissed  at  the  costs  of  the  petitioner. 

Dismissed. 

Barnes,  Kosb  and  Seixjnvk  k,  J  J.,  not  sitting. 


Frank    J.    Hetzel,   appef.lee,   v.    Sophia   L.   Bennett, 
Administratrix;  George  M.  Fadner,  appellant. 

Filed  December  24,  1913.    No.  17,474. 

Judgment:  Revivor.  A  judgment  was  rendered  u-pon  an  account  la  an 
action  aided  by  attachment.  The  goods  attached  were  replerled 
from  the  sheriff  by  a  third  party  claiming  to  own  the  same.  The 
sheriff  obtained  judgment  in  the  replevin  action  for  the  value  of 
the  goods,  which  judgment  was  assigned  to  the  original  plaintiff. 
An  action  was  afterwards  brought  by  the  original  plaintiff  against 
the  sureties  upon  the  replevin  bond,  which  resulted  in  a  judgment 
in  an  amount  in  excess  of  the  first  one,  and  which  was  afterwards 
satisfied  by  the  plaintiff  for  a  valuable  consideration.  Following 
this  satisfaction  the  replevin  judgment  was  assigned  to  A.,  and 
the  original  judgment  was  assigned  to  B.,  who  satisfied  the  same 
of  record.  Held,  That  under  these  facts  the  judgment  in  the  re- 
plevin case  was  satisfied  and  the  assignee  was  not  entitled  to  a 
revivor  of  the  same. 

Appeal  from   the  district  court  for  Douglas  county: 
Wir.Lis  O.  Seaus,  Judge.     Affirmed. 

Willlani  Bund  rf  ^^o/^s^  for  appellant. 

LyJe  /.  Abbott  aud  /.  J.  Diom^  contra. 
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Letton,  J. 

This  action  was  brought  by  the  assignee  of  a  jud 
to  procure  a  revivor.    The  facts  are  as  follows:   Ii 
D.  M.  Steele  &  Company,  a  copartnership,  broug 
action   against  Levi   G.   Hetzel   and   obtained  jud 
against  him  for  the  sum  of  |4,108.89.    A  stock  of 
belonging:  to  him,  which  was  then  in  pofsj^ession  of  1 
J.  Hetzel,  was  attached  in  the  actioa    Frank  J.  Hets 
plevied  the  attached  goods  frara  the  sheriifj  who 
The  suit  was  then  revived  in  the  name  of  his  ad  in  in 
trix,  wlio  recovered  a  judgnient  far  return  of  the  pro 
taken  and  damages  in  the  sum  of  ?2,r>r>n.56,  and,  in 
of  failure  to  return,  for  fl0j800.9S,  with  interest.    A 
wards  the  adminifjtratrix:^  by  order  of  court,  assignc 
D,    M.    Steele   k  Company  a   i>ortii>n  wf  this   jiidQ;r 
amounting  to  $4^024.08,  with  interest  from  Novenlb^ 
1892.    Before  the  beginning  of  the  replevin  suit  and 
assignment  of  the  judgment,  the  Steele-Smith    Gro 
Company,  a  corporation,  succeeded  to  the  copartner 
of  D,  M.  Steele  k  Company,  and  took  over  and  became 
owner  of  all  ita  asf^ets,  including  the  judgments  aga 
the  Hetzela,     On  January  29,  1003,  John  M.  Steele, 
original  member  of  the  firm  of  D.  M.  Steele  &  Conipi 
iu^signrd   the  judgment  against  Frank   -J.   Hetzel   to 
appelbmt  George  M.  Fadner  for  a  rnuHi deration  of  $i 
After  the  assignment  to  Fadner,  on  May  8,  1903,  LynL 
Abbott,  as  attorney  for  l^ank  J.  Hetzel,  prwurefl  an 
signment  of  the  original  Judgment  againf*t  Levi  G.  Hei 
from  the  Steele- Smith  Grocery  Company,  and  also  p 
cured  an  assignment  of  the  judgment  against  Frank 
Hetzel,  which  appellant  now  sec^ks  to  revive.    Tliese  jm 
ments  were  both  discharged  and  satisfied  of  record,  exec 
as  to  ccksts,  by  Abbott  on  :May  8,  1003.     Tn  AugiiJ^t,  181 
an  action  was  instituted  in  the  district  court  for  Pougl 
county  by  H,  M<  Steele  &  Company  against  Walter 
Selby  and  Jane  Johnson,  administratrix  of  Frank  C.  Job 
son,  deceasHl,  as  sureties  upon  the  replevin  bond  given  1 
5^ 
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Frank  J,  Hetzel,  to  recover  the  sum  of  f4,024.08,  with  in- 
terest, l)eing  that  portion  of  the  judgment  recovered  by 
the  sheriff's  aduiinistratiix  against  Frank  J.  Heta^I  and 
assigned  to  D.  il.  Steele  &  Company.  In  that  action  judg- 
ment was  rendered  against  Walter  L.  Selby  in  favor  of  D. 
M,  Steele  &  Company  for  f5,736.66,  with  interest,  and  the 
cause  was  continued  for  service  as  to  the  other  defendant 

On  December  4,  1898,  a  satisfaction  of  this  judgment 
was  filed  in  the  district  court,  signed  *'D.  M.  Steele  & 
Company,  by  Dudley  Smith,  member  of  said  firm,"  which 
recited  that,  in  consideration  of  the  assignment  to  plain- 
tiff of  two  certain  bonds  of  indemnity,  "D.  Jf.  Steele  & 
Company  releases  and  acknowledges  full  satisfaction  of 
the  certain  judgment  rendered  in  its  favor  in  the  above 
entitled  case  against  the  said  Walter  L.  Selby,  and  the 
clerk  of  said  court  is  hereby  eraix)wered  and  directed  to 
release  the  judgment  upon  the  presentation  of  this  pape* 
to  him." 

The  court  found,  in  substance,  that  tlie  assignment  to 
Fadner  made  by  John  M.  Steele  was  ratified  by  the  Steele- 
Smitli  Grocery  Company;  that  the  assignment  to  Abbott 
of  the  judgment  against  Levi  G.  Hetzel  was  made  after  the 
assignment  of  the  judgment  against  Frank  J.  Hetssel  to 
api)ellant,  and  after  Frank  J.  Hetzel  had  notice  thereof; 
that  the  two  judgments  to  the  extent  of  |4,108.89  were  for 
the  same  indebtedness;  that  the  assignment  and  release 
of  the  judgment  against  Levi  Q.  Hetzel  "was,  in  legal 
effect,  a  payment  and  satisfaction  of  the  replevin  judg- 
ment in  the  case  of  Sophia  L.  Bennett,  administratrix, 
against  Frank  J.  Hetzel,  which  was  assigned  to  D.  M. 
Steele  &  Company;  that  the  satisfaction  of  the  judgment 
in  tlie  main  case  against  Levi  G.  Hetzel  carried  with  it  all 
dependent  questions,  of  which  the  Frank  J.  Hetzel  judg- 
ment was  one."  The  i)etition  for  revivor  was  denied* 
Fadner  appeals. 

Appellant's  brief  is  mainly  devoted  to  establishing  the 
l)rop()sition  that  the  assignment  made  to  him  by  John  M. 
Steele  of  the  Frank  J.  Hetzel  judgment  was  authorized 
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and  ratified  by  the  Steele-Smith  Grocery  Compa         i 
that  the  later  assignment  to  Abbott  by  the  Steel 
Grocery  Company  of  the  judgment  against  Levi  G. 
with  notice  of  the  assignment  of  the  other  judgme        i 
the  satisfaction  of  the  Levi  G.  Hetzel  judgment  1 
could  not  operate  to  defeat  the  assignment  to  ap] 
We  are  of  opinion  that  the  evidence  supports  the         i 
of  ratification,  but  that  this  is  really  immaterial       i 
the  legal  principles  involved. 

The  judgment  in  the  replevin  case  against  Fr; 
Hetzel  and  the  judgment  in  the  action  upon  the  vi 
bond  a^aiuKt  the  sui^ety  were  both  rendered  in  iiid 
roll ect ion  of  the  principal  debt  evidemed  by  the  jnO      i 
against  Levi  G.  Hetzel.     As  long  as  all  three  judg 
stood  unnatisfiod  upon  the  court  i-ecordK,  D.  M.  St 
Company  were  entitled  to  one  siitisftjction,  but  it  con      i 
at  the  same  tinie  receive  a  valuable  cnuHidf^ratiou  f* 
satisfaction  and  release  of  one  and  at  tlie  sanu^  tinjc 
in  force  and  eflect  another  judgment  bai5t^d  fundamei 
upon  the  same  cause  of  action.     The  assignment  n 
judgments  could   not  alter  this  condition.     2   Fre* 
Judgments  (4tb  ed.)  sec.  467;  Craft  t\  MerrHL  14 
+56;  Bmirs  v.  Ail^cn,  35  la.  534;  First  Nat  Bank  % 
ilianapoliii  Pia^m  Mfg.  Co*,  45  Ind.  5;  Cox  v.  Stnith,  1    i 
41 S,     Tlie  satisfaction  of  any  one  of  tlte  three  judgn 
would  have  .■^atisified  the  others,  except^  perhaps,  as  t< 
matter  of  costs.    The  assignee  of  any  one  of  them  to    i 
subject  to  til  is  ermtingencyj  since  he  could  have  no  gr^ 
rights  than  Iiis  assignor.     Tn  this  case  two  of  the  t 
judgments  have  been  satisfied  of  record— first,  the  j 
nient  nn  the  replevin   bond;  andj  second,   the  jndgi  i 
against  Levi  G,  Hetzel  in  the  original  action.     The  a 
faction  of  any  one  of  tlie^^  jndgments  was  a  satisfae 
pro  tfintt}  of  all,  and  the  appellant  is  not  entitled  to  a 
vivor. 

The  judgment  of  the  district  court  is 

Affirmeii 

RAdXKS,  T^osK  and  SEnowioK,  -TX,  not  sitting. 
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Edward  MacGowan  et  al,,  appellees,  v.  Village  op 
Gibbon,  appellant. 

Filed  Dbcembeb  24,  1913.    No.  17,514. 

L  limitation  of  Actions:  Municipal  Corporations:  Detaching  Ter- 
ritory. The  statutory  right  of  the  owners  of  unoccupied  territory 
within  a  village  to  petition  for  its  detachment,  "whenever"  the 
owners  of  such  unoccupied  territory  '*shall  desire  to  have  the  same 
disconnected,"  is  one  to  which  the  statute  of  limitations,  as  such, 
dots  not  apply.    Comp.  St  1911,  cIl  14,  art  I,  sec.  101. 

2.  Municipal    Coi-porations:     Detaching    Territory:     Estoppel.      By 

signing  a  petition  for  an  election  to  vote  municipal  bonds,  the 
owner  of  unoccupied  territory  in  a  village  does  not  estop  himself 
to  assert  his  statutory  right  to  have  such  territory  disconnected 
from  the  village. 

3.  Appeal:    Affirmance.     In  a  statutory  proceeding  to  disconnect  un- 

occupied territory  from  a  village,  the  Judgment  of  the  district 
court  will  be  affirmed,  "unless  it  is  made  to  appear  that  the  trial 
Judge  committed  an  Important  mistake  of  fact  or  made  an  erro- 
neous Inference  of  fact  or  of  law,"  Bisenius  v.  City  of  Ra7idolpht 
82  Neb.  520. 

Appeal  from  the  district  court  for  Buffalo  county: 
Bfirxo  O.  IIosTKTLER,  JuiKJE.    Affirmed. 

ThotudH  F.  lliuncr^  for  appellant 

W.  D.  Ohlhiiin  and  //.  M.  Sinclair,  contra. 

Rose,  J. 

Tills  is  a  procoedinji:  to  detach  agricultural  lands  of 
phiintifls  from  the  villaije  of  Gibbon  under  the  statutory 
jirovision  tliat  ownei*s  of  unoccupied  territory  within  and 
adjacent  to  the  corporate  limits  of  any  city  or  village  may 
file  in  the  district  court  a  petition  for  detachment  of  such 
teiTitr)iy.  (Nnnp.  St.  1911,  ch.  14,  art.  I,  sec.  101.  The  relief 
soii.G:ht  hv  phiintitTs  is  resisted  on  three  grounds:  (1)  The 
proceeding  is  barrt^d  by  the  statute  of  limitations.  (2) 
A  former  owner  of  part  of  the  territory  in  question  signt^ 
a  petition  for  an  election  to  vote  municipal  bonds,  and 
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thereliy  estopped  the  present  owner^  plaintiff  i 

from  claiming  the  right  to  have  her  lands  det<icl        ' 
the  village.     (3)  On  the  merits  of  the  case  plaii 
not  entitled  to  relict     Upon  a  trial  of  the  issues 
trict  court  found  that  justice  and  equity  reciuiret 
tachment  of  the  territory  in  controversy  and  gra 
prayer  of  tlie  petition.    Defendant  has  appealed. 
1*  The  territory  disconnected  had  been  within 
porate  limit!*  of  the  village  since  1885.     la  defenc 
titled  to  a  dimnissal  on  the  ground  that  the  proce       f 
barred  by  the  statute  of  limitations?    Tlic  ptuver  to 
lawfully  established  boundaries  of  a  municipality 
define  the  terms  on  which  territory  may  be  detach e 
from  is  legislative.     Oity  of  Wahoo  v.  Dickinmn,  1 
426;  8tate  v,  DUnomU  44  l^c^h.  154;  CHif  of  HaM      f 
Hansen,  44  Neb.  704 ;  ^VinIl■Jer  t\  CUy  of  Htr^thif/H,  i 
212*     In  the  present  case  the  statutory  condition      [ 
which  plaintifTs  or  i)etitionerB  are  entitled  to  relief 
justice  and  equity  require  the  detachment  of  tliei 
cultural  lands  from  the  village  of  Oibbon.    Comp  Kt 
ch.  14,  art.  I,  Bee.  101.     When  this  condition  was     i 
to  exists  the  district  court  had  no  alternative,  ai 
statute,   in  (*[Tect,  change<l  the  boundaries  of  the  ^ 
and  dechtrwl  the  Severn  nee  of  the  lands  of  ]>etitione 
has  been  held  tlh'it  the  district  court  may  inquire  in 
facts  and  make  such  a  finding,  when  the  evidence 
the  existence  of  the  statutory  condition.     Cift/  of  \ 
V.  Dfrkiin^on,  23  Xeb.  426;  Villfuje  of  Horfhujion  v. 
33  Neb,  623;  niscnim  v.  City  of  Randolph,  S2  Nel> 
The  riglit  of  the  owners  of  unoccupied  territory  wit 
village  to  assert  such  a  condition  is  not  limited  by  tl 
lage  charter  to  any  particular  time.     On  the  face  c  ' 
statute  the  right  continues.     Under  the  specific  ten  i 
the  village  charter,  the  right  to  petition  for  redreasi 
be  asserted  ''whenever-'  the  owners  of  such  unoccnpiec 
ritnrv'  ''shall  desire  to  have  the  same  dfsconnH'ted."  C 
St.  1011,  ch.  Ik  art,  1,  s^c.  101.     For  these  reasons 
statute  of  limitations^  as  such^  dt^es  not  apply. 
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2.  Should  plaintiff  Rodgers  be  denied  relief  on  the 
ground  of  estoppel,  because  a  former  owner  of  her  land 
petitioned  for  an  election  to  vote  municii>al  bonds?  In 
Barber  v.  Village  of  Franklin,  77  Neb.  91,  it  is  said:  ^'The 
fact  that  the  party  has  submitted  for  some  years  to  mu- 
nicipal taxation  from  which  she  was  in  nowise  benefited  is 
not  an  argument  in  favor  of  longer  imposing  upon  her  the 
burden  of  municipal  taxes."  Since  the  voluntary  payment 
of  municipal  taxes  does  not  prevent  the  assertion  of  the 
right  to  a  severance  of  agricultural  lands,  the  signing  of 
a  petition  to  vote  bonds  to  be  paid  by  means  of  taxation 
should  not  operate  as  an  estoppel. 

3.  On  the  merits  of  the  case  the  finding  of  the  trial 
court  is  clearly  right.  In  any  event  the  rulings  below 
should  be  sustained  under  the  following  rule  applicable  to 
this  proceeding:  *'The  judgment  of  the  district  court  ^ill 
be  affirmed,  unless  it  is  made  to  appear  that  the  trial  judge 
committed  an  important  mistake  of  fact  or  made  an 
erroneous  infc^rence  of  fact  or  of  law."  Biseniu^  v.  City  of 
Randolph,  82  Neb.  520. 

Affirmed. 

Letton,  Fawokit  and  Hamer,  JJ.,  not  sitting. 


J.  W.  SlIAW  ET  AL.,  APPELLANTS,  V.  QURLEY  A.  ALEXANDER, 

APPELLEE, 

Filed  December  24,  1913.    No.  18,133. 

1.  Municipal  Corporations:  Ordinances:  Enactment:  Evidencs.  The 
silence  of  the  record  of  a  village  board  is  not  conclusive  evidence 
of  the  nonexistence  of  a  fact  which  should  be  recorded  in  enact- 
ing an  ordinance. 

2. :  :   Proof.    The  passage  of  an  ordinance  may  be  proved 

by  common  law  methods,  unless  otherwise  provided  by  statute. 

3.  Intoxicating  Liquors:  License:  PErrnoNEBS:  RissmENCB.  The 
residence  of  a  person,  for  the  purpose  of  testing  his  qualificationa 
as  a  petitioner  for  a  saloon  license,  is  where  he  has  his  establisli^ 
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home,  the  place  where  he  Is  habitually  present,  and  to  which,  when 
he  departs,  he  Intends  to  return. 

4.  Appeal:  Bbiefs.  On  appeal,  an  assertion  by  appellant  that  the  evi- 
dence sustains  an  assignment  of  error  may  be  disregarded,  where 
no  reference  is  made  in  his  brief  to  the  pages  or  to  the  places  in 
the  record  where  such  evidence  may  be  found. 

Appeal  from  tlie  district  court  for  Pawnee  county: 
John  B.  Raper,  Judge.    Affirmed. 

J.  0.  Dorty  for  appellants. 

HazJett  d  Jack  and  Walter  A.  Yasey,  contra. 

BOSB,  J. 

The  validity-  of  a  license  authorizing  Gurley  A.  Alex- 
ander to  sell  intoxicating  liquors  in  the  village  of  Table 
Rock  for  the  municipal  year  ending  May  1,  1914,  is  as- 
sailed in  this  proceeding.  Alexander  presented  his  peti- 
tion to  the  village  board.  Howard  P.  Young  and  others 
filed  a  remonstrance.  After  a  hearing  a  license  was 
granted.  Remonstrators  appealed  to  the  district  court, 
where  they  were  again  defeated.  By  appeal  from  the 
judgment  sustaining  the  action  of  the  village  board  the 
attack  on  the  license  is  here  renewed. 

Remonstrators  assert  there  is  no  valid  ordinance  au- 
thorizing the  issuance  of  the  license  and  that  therefore  it 
is  void.  Such  an  ordinance  was  introduced  in  evidence, 
but  it  is  attacked  as  invalid  because  the  record  of  the  vil- 
lage board  fails  to  show  that  it  was  read  the  third  time 
and  passed  as  required  by  law.  The  village  board  and  the 
district  court  upheld  the  ordinance,  and  it  is  not  affirma- 
tively shown  that  they  were  in  error.  "The  silence  of  the 
legislative  journals  is  not  conclusive  evidence  of  the  non- 
existence of  a  fact,  which  ought  to  be  recorded  therein, 
regarding  the  enactment  of  a  law."  State  v.  Frank,  60 
Neb.  327 ;  ^ate  v,  Dean,  84  Neb.  344.  The  passage  of  an 
ordinance  may  be  proved  by  common  law  methods.  John- 
son V.  Finley^  54  Neb.  733;  Van  Valkenherg  v.  Rutherford, 
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J)2  Neb.  803.  What  is  shown  by  the  records  of  the  village 
board  and  by  other  evidence  sustains  the  trial  court's 
ruling. 

It  is  further  argued  that  the  license  is  void  because  li- 
cenwH^'s  petit iou  is  not  signed  by  30  resident  freeholders  of 
the  villnge.  Thirty-three  names  appear  upon  the  petition. 
The  ])artios  stipulated  that  23  of  the  petitioners  were 
qualified.  Among  those  not  included  in  the  stipulation, 
but  wlio  sij»n(Hl  the  petition,  are  the  following:  William 
Petraska,  A.  H.  Wopata,  Steve  GcM)rge,  C'hristina  George, 
James  Fritch,  Frank  L.  F'encl,  and  Mrs.  Frank  L.  Fencl 
or  Mat  fie  F(»ml.  If  the  record  shows  that  seven  of  those 
nanuMl  an*  l(\tral  signers,  the  trial  court  properly  held  the 
petition  to  he  siiflieient. 

The  (|UJiliti(ati(ms  of  Petraska  are  clearly  shown  by  the 
(*vi<l(*n((»  and  are  not  seriously  nmtroverted  by  remonstra- 
tors.    Tlie  sanu^  may  be  said  of  Wo[)ata. 

Tliere  is  a  dispute  about  the  (Christian  names  of  the 
Georges.  l^cMnonstrators  call  them  ^'Sue  and  CHiestney." 
Licensee  s;iys  they  are  "Steve  and  Christina.''  The  signa- 
tures t]uMns(^lv(\s  do  not  decide  the  controversy,  but  there 
is  evidence*  tliat  Steve  George  and  Christina  George,  who 
are  hnsbjind  and  wif(»,  signed  the  iK^titicm  when  they  owne<l 
a  lot  in  Table  Rock,  and  that  they  have  I'esided  there  four 
or  five  yc^ai's.  The  county  clerk's  certified  copy  of  a  re- 
corded deed  conv(\ving  the  lot  to  them  is  in  the  record.  It 
is  clearly  shown  that  they  are  "freeholders"  within  the 
meanin<x  of  the  word  as  used  in  the  statute.  It  is  asserted 
that  they  are  (lipsies,  and  not  residents.  While  it  is 
shown  tliat  they  have  a  camping  outfit  and  travel  in  the 
summer,  and  tliat  the  husband  trades  hoi*ses,  the  evidence 
is  direct  and  positive  that  their  house  in  Table  Rock  is 
furnislied  the  year  round,  and  that  they  spend  their  win- 
ters thvvo  and  reside  there.  The  residence  of  a  person  is 
Aviiere  he  has  his  established  home,  the  place  where  he  is 
habitually  ]iresent,  and  to  which,  when  he  departs,  he  in- 
tends to  return.  Berry  r.  WUco.r,  44  Neb.  82;  Wood  r. 
Rocdcr,  45  Neb.  311.    Except  for  proof  of  the  temiMH*ary 
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: 


that  tfiree  d«vs  li^f^rt  '"™'*  *-"""t:f^  ^' 

made  up  Ijik  mfm?  ^  ,.        i    .,      "uhh.,  ^md  that 

convi(-tiim.  °  ^'"*^  moved,  c 

»nd  bH-au.etl..vnrn     ;^        ™  they  «,gn.d  the  ,. 
to  the  p]a.o«  i«  the  record  where  eviden  e  re  .H^?.  ' 

l-nted  ,„„.    TI,.  j„„^„,„i  ^.,„„.  ,,  ^JX' 

Appirmi: 
LmroN,  FAwcKrr  and  H^mee,  JJ.,  „,t  fitting. 
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AsuER  D.  Warner,  appellant,  v.  Michabl  Cavby  wr  al., 

APPELLEES. 
Filed  Dbcembeb  24, 1913.    No.  18,270. 

1.  Highways:    Opkntno:    Sbction  Lines.    Section  lines  are  by  statute 

declared  to  be  public  roads  which  may  be  opened  by  the  county 
board  whenever  the  public  good  requires  It.  Comp.  St.  1911,  ch. 
78,  sec.  46. 

2.  :    :    Discretion  of  County  Board:    Review.    "The  pro- 


priety or  necessity  of  opening  and  working  a  section-line  road  is 
committed  to  the  discretion  of  the  county  board,  and  its  decision 
is  not  subject  to  review."    Howard  v.  Supervisors,  64  Neb.  443. 

:    :    :     Compensation  for  Damages.     The  only 


limitation  upon  the  discretion  of  the  county  board  in  respect  to 
opening  section-line  roads  is  the  fundamental  one  of  comi>enBa- 
tion  for  private  property  taken  or  damaged.  Rose  v,  Washington 
County,  42  Neb.  1. 

:    :    .    A  county  board  may  open  a  highway  In 


the  form  of  a  cul-de-sac  on  a  section  line. 

Appeal  from  tlie  district  court  for  Boone  county:  Con- 

UAD  HoLLENUECK,  JUDGE.    Affirmed, 

H.  C.  Vailj  for  appellant 
W.  J.  Donahue,  contra. 

Rose,  J. 

This  is  a  suit  for  an  injunction  to  prevent  the  members 
of  the  county  board  of  Boone  county  and  a  road  overseer 
from  carrv'iiit?  out  threats  to  open  a  road  running  east  and 
west  for  half  a  mile  on  the  section  line  between  the  west 
lialves  of  sections  21  and  28,  in  townsliip  20,  Boone  county. 
Plaintiff  owns  land  sontli  of  that  part  of  the  section  line 
described  and  also  the  40-acre  tract  with  its  southeast 
corner  at  the  western  terminus  of  the  proposed  road.  The 
relief  sought  is  based  on  allegations  that  the  road,  if 
oi>ened,  would  be  a  cul-de-sac  with  the  west  end  terminat- 
ing at  private  property,  and  that  therefore  the  road  would 
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be  a- private  one^  for  which  the  projicrty  of  plaint! 
not  lawhily  be  taken  without  his  consent.    To  the  p 
defendants  demurred*     The  denuirrer  was  sustinue 
from  a  jndginent  of  di&missaJ  plaintiff  Inm  apin'alec 
The  rulinj^  on  the  dc]nun*er  is  not  erronemia    PI 
pleads  that  defendants  are  tlji-eatening  to  oix^n  a  n>a 
sef'tion  line,  iind   fails  to  alk^ji:e  that  reuniting  da 
have  not  been  ascntaiiK^d  or  paid  or  tendered,     6 
lines  are  hj  statute  deelai^d  to  be  public  roads  whic 
he  n]K^ned  by  the  county  board  wljt'n(?vcr  the  publi< 
requires  it     (^timp.  8L,  ch,  78,  s^t.  4iL     This  provi^ 
by  construction  a  part  of  the  contract  under  which 
tiff  artiuired  title  to  his  landa     A  court  of  equity  i 
not  hold,  contrary  to  a  specific  leglsltitive  enact iu(*n 
a  section  line,  when  regularly  (q>ened  and  iinprov< 
public  ti'avel,  is  not  a  highway.    The  rounty  board 
required  to  cqjen  at  one  time,  pursuant  to  a  siugh^  oi 
sect  inn-line  road  a   mile  or  more  iu   length,      Exji 
bridges  may  l>e  re(|uircd  at  different  places,    Tfie  da 
and  the  cost  at  c*mstnicti(>H  are  burdens  whicli  may 
erly  be  assumed  at  ditTereut  tirjies.    Next  year,  or  at 
later  time,  the  county  board  may,  in  ita  discn'etion,  t 
the  road   in  crm trover sy  until   li  Cfmnats  with   ai 
public  liighway  on  tlie  west.     Under  the  stutute  ai 
decisions  the  law  is:   ''The  propriety  or  ue(*es.sity  of 
ing  and  w«>rking  a  sectiondine  mad  is  committed 
discretion  of  the  county  board,  and  its  decision  isnci 
ject  to  review/'    Ufnmrd  v.  Hnperrimn^,  54  Neb.  443 
imly  limitation  uiH)n  the  discretion  of  the  county  boji 
respect  U\  opening  sect  ion -line  roads  is  the  fundiui 
one  of  compensation  for  private  pro])er ty  taken  or 
aged,    TtoBB  v.  Wash  in  [ft  on  Count  t/,  42  Neb.  1.    TJie  c 
board's  power  and  discretion  havrnp:  bec^n  tlius  detem 
the  folh>wing  language  froui  a  text-book  correctly 
the  rule  applicable  to  the  present  controversy:    "C 
commissioners  having  authority  to  est^iblish  high  way*. 
in  a  proper  case,  establish  a  highway  which  is  a  t 
MC.''    1  Elliott,  Koads  (3d  ed.)  sec.  2, 
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Plaiiitifif,  under  his  own  j)etition,  is  not  entitled  to  an 
injunction,  and  his  case  was  properly  dismissed. 

Affirmed. 

Letton,  Fawcett  and  Hambr,  JJ.,  not  sitting. 


Jui.es  Althaus  v.  State  op  Xehkaska. 

Fii.KD  Dkcember  24.  1913.    No.  18,281. 

Constitutional  Law:  Ciiattkl  Loans  Act.  The  act  providing  that  "A 
rate  of  interest  not  exceeding  one  per  cent  per  month  may  be 
charged  by  agreement  on  loans  not  exceeding  $250,  made  for  a 
period  of  one  year  or  less,  where  such  loans  are  secured  only  by 
a  chattel  mortgage  on  household  goods,  musical  instruments,  wear- 
ing api>arcl,  jewelry,  diamonds,  or  by  a  deposit  of  personal  prop- 
erty, or  by  an  assignment  of  wages,  credits,  or  choses  in  action/* 
and  providing  i)enalties  for  exacting  excessive  interest  and  for 
otherwise  violating  the  act,  is  void,  because  it  violates  the  con- 
stitutional provision  prohibiting  the  legislature  from  passing  local 
or  special  laws  regulatjng  the  Interest  on  money.  Laws  1913,  ch. 
250;  Const.,  art.  Ill,  sec.  15. 

Error  to  the  distriet  court  for  Douglas  county:  Abra- 
ham L.  Sutton,  Jui)(;b.    Reversed  and  dismissed. 

Snn/tli,  Sntiih  cG  fichall,  for  plaintiff  in  error. 

(UnDff    (t.    Martin,   Attorney    General,   and   Frank    E. 

Kdijrrton,  contra, 

KOSE,  J. 

In  a  i)r()S(Hiition  hy  the  state  in  the  district  court  for 
Doii^^las  county,  Jules  Althaus  was  convicted  of  violating 
the  legislative  enactment  providing  that  "A  rate  of  inter- 
est not  ex(  (H  (ling  one  per  cent,  per  month  may  be  charged 
by  agreeiiHMit  on  loans  not  exceeding  |250,  made  for  a 
jx^riod  of  one  year  or  less,  where  such  loans  are  secured 
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fmly  by  a  cljattel  mortgage  on  hoimehold  gtwids,  m 
iiiRtruiiUMi ti*j  weariiif^  apparel,  jewelry,  diamonds,  oi 
deposit  of  personal  ])rnpert}%  or  bv  an  assignnie 
wages,  ereUita,  or  efio.ses  in  action,"  and  pro* 
j>enalties  for  exacting  excessive  interest  and  for  otht 
violating!:  the  net.  Laws  1913,  cb,  2ri0.  For  the  o 
ilescrilK'd  defi^Ddant  wan  sentenced  to  pay  a  fine  of 
As  plaint itT  in  error  lie  now  presents  for  review  tlie  i 
rtf  bis  convict  ion. 

Defendant  takes  tbe  position  tbat  tbe  judgment 
is  erroneous  J  l>ccause  tbe  legislativi*  art  nnd^M*  w!ii 
was  cbarged,  convicted  and  Kt^n fenced  is  nnconstitn 
and  void*    A  specific  objection  to  tlie  act  is  tliat  it  vii 
the   constituti<aiaI    prij vision    proliildtia*^   the    h^gis3 
from  paNwing  b>cal  or  sjHvinl  laws  regulating  the  in 
{^1  money.     Const,,  art,  fll,  sec.  IH.     One  purpose  i 
<Mmstitution  is  to  require  general  hiws  operating  aljke 
similar  rigbts  and  upop  all  jR^rHons  of  a  class,  and  U 
vent  legislation  affiH'ting  diversely  |mi|>erty  of  like 
ncter  and  pcrscnis  similarly  situated.    Tlie  wisdinu  o: 
*  constitutional  lu'ovision  is  not  open  to  controversy.   '' 
out  it  the  equal  protection  of  tbe  laws  to  which  all  an 
titled  would  l>c  lost.    To  respect  that  part  of  tlie  Hupi 
law^  prohibiting  spt^t-ial  op  class  legislation  and  to  w 
the  utmost  legislative  freedom  consistent  with   con  i 
tioual  limitations,  the  following  doiirine  was  annoi 
in  an  upiuion  by  Judge  Suluvan:    "The  rule  establ 
by  the  authorities  is  that,  while  it  is  competent  for 
legislature  to  classify,  the  classification,  to  h(^  %^alid,  i 
rest  on  some  reason  of  public  rK>licy,  srune  substantial 
ference  of  situation  or  circumstances,  that  wimld  natni 
suggest  tlie  justice  or  expediency  of  diverse  legislation 
respect   to  tbe  objects  classified/'     i:<iate  t\   Farmei 
Merchants  Irrujatufn  Co.,  59  Neb.  1. 

Tested  by  tins  rub%  does  the  act  legalizing  a  rate  c 
t(*rest  not  exceeding  one  per  cent,  a  nu^ntb  on  hmus  of 
iiv  less,  where  tliey  **are  secured  only  by  a  cliattel  i 
gage  on  bousebold  goods,  musical   instruments,  we* 
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Edward  MacGowan  bt  al.,  appellees,  v.  Village  of 
Gibbon,  appellant. 

Filed  Dbcembeb  24,  1913.    No.  17,614. 

1.  Limitation  of  Actions:    Municipal  Corporations:    Detach i:?g  Ter- 

BiTORT.  The  statutory  right  of  the  owners  of  unoccupied  territory 
within  a  village  to  petition  for  its  detachment,  "whenever"  the 
owners  of  such  unoccupied  territory  "shall  desire  to  have  the  same 
disconnected,"  is  one  to  which  the  statute  of  limitations,  as  such, 
docs  not  apply.    Comp.  St.  1911,  ch.  14,  art.  I,  sec.  101. 

2.  Municipal    Coi^porations:     Detaching    Territory:     Estoppel.      By 

signing  a  petition  for  an  election  to  vote  municipal  bonds,  the 
owner  of  unoccupied  territory  in  a  village  does  not  estop  himself 
to  assert  his  statutory  right  to  have  such  territory  disconnected 
from  the  village. 

3.  Appeal:    Affirmance.     In  a  statutory  proceeding  to  disconnect  un- 

occupied territory  from  a  village,  the  Judgment  of  the  district 
court  will  be  affirmed,  ''unless  it  is  made  to  appear  that  the  trial 
Judge  committed  an  important  mistake  of  fact  or  made  an  erro- 
neous Inference  of  fact  or  of  law."  Biseniua  v.  City  of  Randolph^ 
82  Neb.  520. 

Appeal  from  the  district  court  for  Buflfalo  county: 
Bfirxo  O.  IIostetler,  Judge.    Affirmed. 

Thonian  F.  Ilumcr,  for  appellant. 

W.  1).  01(1  hum  and  H,  M.  Sinclair,  contra. 

Rose,  J. 

This  is  a  proceeding  to  detach  agricultural  lands  of 
plaiutifl's  from  the  village  of  Gihbon  under  the  statutory 
provision  that  ownei-s  of  unoccupied  territory  within  and 
adjacent  to  the  corporate  limits  of  any  city  or  village  may 
file  in  the  district  court  a  petition  for  detachment  of  such 
territory.  Comp.  St,  1911,  ch.  14,  art.  I,  sec.  101.  The  relief 
sought  by  plaintiffs  is  resisted  on  three  grounds:  (1)  The 
procecMling  is  barn»d  by  the  statute  of  limitations.  (2) 
A  former  owner  of  part  of  the  territory  in  question  signtKl 
a  pi^titiim  for  an  election  to  vote  municipal  bonds,  and 
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thereby  estopped  the  present  owner,  plaintiff  Ro 
from  elaiming  the  right  to  have  her  lanil5  detached 
the  village,  (3)  On  the  merits  of  the  case  plaint ii 
not  entitled  to  relief.  Upon  a  trial  of  the  issues  tl 
trict  court  found  that  justice  and  equity  rapiiped  t 
tachment  of  the  territ<iry  in  toutroveray  and  grant* 
prayer  of  tlie  petition.    Defendant  has  appealed, 

1,  The  territory  discinmected  had  been  within  th 
porate  liiuitji*  of  the  village  since  1885,     Is  defendai 
titled  to  a  dismissal  on  the  ground  that  the  proceed 
barred  by  the  statute  of  limitations?    The  piiwer  to  cj 
lawfully  established  boundaries  of  a  numicipality  a 
detine  the  terras  on  which  territory  may  be  detaclied 
frtnn  is  legislative,    Citij  of  Wahoo  i\  Dlvkinsoii,  23 
426;  i^tttte  IK  DimontL  44  Neb,  154-  €iU/  of  IhfHtif, 
ftitnaen^  44  Neb,  704  j  ^\  inkier  v.  City  of  Httfiithif/s,  86 
212-     In  the  present  case  the  statnt^*!^^  coxulftion  i 
which  plaintilTs  or  petitioners  are  entitled  to  relief  h 
justice  and  r<(uity  reipiire  the  detachment  of  their 
cultural  lands  from  the  vilhif^e  of  <iibboii.    Conip,  St; 
eh,  14,  art,  I,  hoc.  101,     AVheu  this  condition  was  1 
to  exist,  the  district  court  had  no  alternative,  am 
stiitutej   in  effe(*t,  ehanjtjcfl  the  boiindaini*s  of  the  y^  I 
and  deelareil  the  s*^verancc  of  the  lands  of  petitioner: 
has  been  held  that  the  district  court  may  imiuire  int 
facts  and  make  such  a  fiudiugj  when  the  evidence  s 
the  existence  of  the  statutoiy  condition,     Citi/  of  IT  > 
i\  Dlvlx'wHon,  23  Xel).  \"1{\\  ViUage  of  Hartlnf/foti  v.  i. 
33  Neb,  fi23;  IJisrnius  n  City  of  Randolph,  82  Nelv 
The  ripfht  of  the  owners  of  unoccupied  territory  witli 
village  to  assert  such  a  condition  is  not  limited  by  th 
lage  charter  to  any  particular  time.     On  the  face  o! 
statute  the  rijc^ht  continues.     Under  the  specific  tern 
the  village  charter^  the  right  to  petition  for  re^lress 
be  as>!erted  "whenever'*  the  owners  of  such  unoccupied 
ritoi7  ^'shall  desire  to  have  the  same  disconnected,*'   C' 
St,  1011,  eh.  14,  iirt.  I,  s^r.  101,     For  these  reasons 
irtatute  of  limitations  J  a^s  such^  d*:>es  not  apply. 
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2.  Should  plaintiff  Rodgers  be  denied  relief  on  the 
^^oiind  of  estoppel,  because  a  former  owner  of  her  land 
IKititioned  for  an  election  to  vote  municipal  bonds?  In 
Barber  v,  ViUage  of  Franklin,  77  Neb.  91,  it  is  said:  "The 
fact  that  the  party  has  submitted  for  some  years  to  mu- 
nicipal taxation  from  which  she  was  in  nowise  benefited  is 
not  an  argument  in  favor  of  longer  imposing  upon  her  the 
burden  of  municipal  taxes."  Since  the  voluntary  payment 
of  municipal  taxes  does  not  prevent  the  assertion  of  the 
right  to  a  severance  of  agricultural  lands,  the  signing  of 
a  p(*titi<m  to  vote  bonds  to  be  paid  by  means  of  taxation 
sliould  not  operate  as  an  estoppel. 

3.  On  the  merits  of  the  case  the  finding  of  the  trial 
(»ourt  is  clearly  right.  In  any  event  the  rulings  below 
should  be  sustained  under  the  following  rule  applicable  to 
this  proccKHling:  '*The  judgment  of  the  district  court  will 
be  nflirnied,  uuh^ss  it  is  made  to  appear  that  the  trial  judge 
connnitted  an  important  mistake  of  fact  or  made  an 
(Troneous  iufcrenc^e  of  fact  or  of  law."  Bisenius  t?.  City  of 
Randolph^  82  Neb.  520. 

Affirmed. 

Leiton,  FAwnrrr  and  Hambr,  JJ.,  not  sitting. 


J,  W.  Shaw  et  al.,  appellants,  v.  Qurley  A.  Albxandbr, 

APPELLEE. 
Filed  December  24,  1913.    No.  18,133. 

1.  Municipal  Corporations:    Ordinances:    Enactment:    Evidencb.    The 

silence  of  the  record  of  a  village  board  is  not  concIuBive  evidence 
of  the  nonexistence  of  a  fact  which  should  be  recorded  In  enact- 
ing an  ordinance. 

2.  :   :   Proof.    The  passage  of  an  ordinance  may  be  proved 

by  common  law  methods,  unless  otherwise  provided  by  statute. 

3.  Intoxicating    Liquors:     License:      PErrnoNKBs:     Residbncb.      The 

residence  of  a  person,  for  the  purpose  of  testing  his  qualiflcatioiui 
as  a  petitioner  for  a  saloon  license,  is  where  he  has  his  establish^ 


r 
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liome,  the  place  where  he  la  h&bltually  present^  and  to  wblc 
he  departs «  he  intende  to  return. 

[  4.  Ap|>6al:    Briefs.    On  appeal,  aa  assertion  by  appellant  that 

dence  suetatna  an  assignment  of  error  may  be  disregarded 
no  reference  1b  made  in  hla  brief  to  tbe  pages  or  to  the  p 
the  record  where  such  evidence  ntay  be  found. 

I  Ai'PEAL   from    the  district  court  for  Pawnee  a 

I  John  B.  Raper,  Judcje.    Affirmed. 

k  J.  G.  Dart,  for  appi^Uants, 

Hazlett  d  Jack  and  Walter  A.  Vasey,  contra. 

Boss,  J. 

The  raliditi^  of  a  license  flnthorixing  Gnrley  A, 
ander  to  sell  intoxicating  licinors  in  the  Tillaji^e  of 
Rock  for  the  municix>al  year  ending  May  1,  1^14, 
sailed  in  this  proceeding,     Alexander  jm^sented  his 
tion  to  the  village  Imard.    Howard  P.  Vtniiig  and  < 
filed   a   remonslTance.     After   a   hearing   a    license 
granted.     Remonsf^trators  api>ealed  to  the  dipttrict  ^ 
where  they  wen*   agiiin   defeated.     By   appeal   frot 
judgment  euRtaining  the  action  of  the  Tillage  boar 
attack  on  the  licf^nse  is  here  renewed. 

RemonBtrators  a^^scrt  there  is  no  valid  ord inane 
thorizing  the  issuance  of  the  license  and  that  theref 
is  void.  Snch  an  ordinance  was  introduced  in  evic 
bnt  it  is  attacked  as  invalid  hecanse  the  record  of  tli 
lage  board  fails  to  show^  that  it  was  read  tlie  third 
and  pa.^sed  as  required  by  law.  The  village  board  an 
district  court  upheld  the  ordinance,  and  it  is  uot  afl 
tively  shown  that  they  were  in  error.  ^*The  silence  f 
legislative  journals  is  not  conclusive  evidence  of  the 
existence  of  a  fact,  which  ought  to  be  ret^orded  th< 
regarding  the  enactment  of  a  law%"  State  i\  Fran 
Neb.  327:  f^tate  x\  Dean,  84  Keb.  344.  The  passage 
ordinance  may  be  proved  by  common  law  methods.  ? 
^on  h\  Finley,  54  Neb.  733;  Van  Yull-ruherg  \\  Ruth^) 
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t.  ConBtitutional  Law:  Powm  of  Lbgislatuhe:  Police  Poweb.  Stat- 
utes enacted  by  the  legislature  in  the  ezerciae  of  the  police  power 
must  not  violate  rights  guaranteed  to  the  people  by  the  constitu- 
tion. The  legislature  may  not  under  the  guise  of  protecting  pub- 
lic Interests  arbitrarily  interfere  with  private  business. 

3.  Oourts:     Jurisdiction:      Legislative    Exactmexts:      "Gift    Enteb- 

pKisE.'*  And  the  fact  that  the  legislature,  in  an  act  making  it  a 
criminal  offense  for  any  person  to  engage  in  any  gift  enterprise, 
describes  a  legitimate  private  business  enterprise,  and  provides 
that  any  person  engaged  in  such  business  shall  be  held  to  be 
engaged  in  a  gift  enterprise  within  the  provisions  of  the  act,  will 
not  oust  the  Jurisdiction  of  the  courts  to  determine  the  true 
character  of  the  business  so  attempted  to  be  prohibited. 

4.  Constitutional  Law:   Povnes  of  Legislature:    Police  Power.     Chap- 

ter 179,  laws  1911,  set  out  in  the  opinion,  in  so  far  as  it  might  be 
construed  to  prohibit  the  business  of  giving  and  redeeming  what 
are  commonly  known  as  "trading  stamps/'  is  an  unreasonable  in- 
terference with  a  lawful  business,  not  within  the  police  power  of 
the  legislature,  and  is  in  conflict  with  article  I  of  the  Bill  of 
Rights  and  the  fourteenth  amendment  to  the  Federal  Constitution. 

Appeal  from  the  district  court  for  Adams  county: 
Hakry  S.  Duncan,  Judge.     Reversed  and  dismissed. 

Frank  P.  Wolrott,  Talbot  &  Allen  and  Tthbets^  Morey 
d  Fuller,  for  ai)i)ollant 

J.  W.  James,  J/.  A.  Hartigan  and  Don  G.  Foxits,  contra. 

Fa\v(^ett,  J. 

Tli(»  relator,  tbe  county  attorney  for  Adams  county,  in- 
stituti^d  proctMMlinss  in  quo  warranto  in  the  district  court 
for  that  county,  to  oust  the  respondent  from  the  state  of 
Nebraska,  and  from  a  judgment  of  ouster  the  respondent 
appeals. 

The  pleading,  consisting  of  the  amended  information, 
the  answer  and  reply,  are  voluminous  and  will  not  be  set 
out.  A  reference  to  the  real  points  in  issue  will  be  suffi- 
cient. The  judgment  of  ouster  was  based  solely  on  the  fol- 
lowing findings: 

"The  court  further  finds  that  on  August  25,  1911,  after 
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the  respt^ntlnit  Imd  been  doing  husines^  in  the 
Neliraskn    f»>r  tliree  <jr  more  years  witliunt  Inir 
an  nri-iquttion  tax,  it  appi.*i»red  lx^fi»re  the  secret^! 
«tate  nnd  iiled  with  him  a  stateinent  that  it  wan  d 
under  the  law  and  that  it  wished  ta  be  reinsstat 
ciinrt  further  finds  that  at  the  time  it  coin  plied  xi 
law  on  this  Kiihjei-t  in  all  respects,  except  that  it  t 
pay  a  sufficient  ammmt  as  an  occupation  tax^  as» 
hereinafter  mc^re  spei'ifically  set  fortli ;  that  it  paidn 
occupation  tax,  ttjprether  with  |10  r>enalty,  for  tl 
ending  June  30,  1910,  and  was  tliereuinm  reinstate 
on  the  Banie  day  the  iT^sixuident  p<aid  to  the  RH're^ 
state  a  flO  occupation  fee  and  $10  penalty  for  rei 
ment  to  cover  the  year  ending  June  30,  1011;  that 
Kaine  day  respondent  paid  to  the  RecTetary  of  ntate 
cover  tlie  occnpation  permit  for  the  year  eudin*^  Jil 
1012,  and  that  subsi^iuently  the  respondent  paid  j 
fi(vretary  of  state  $100,  being  the  occupatirm  tax  i 
year  ending  June  30,  1013,     The  court  further  find 
said  n^spondent  ^it  tlie  time  of  itB  application  for  reii 
ment  and  upon  the  payment  of  the  sums  lieretofoi 
forth  was  thereu]H>n  duly  reinstated  by  the  secret i 
state.    The  court  further  finds  that  under  the  law  i 
spondent  shiynld  have  [>aid  flOO  for  each  of  tlie  yes 
which  it  paid  only  $10,  and  that  the  respondent, 
fore,  in  this  respect  failed  to  comply  with  section 
robliey's  Statutes  of  1911.     The  court  further  find 
at  the  time  of  reinstatement  of  the  respondent  by  1 1 
retary  of  state  such  corjKiration  was  in  default  uud 
tion  12031,  Cohbey's  Statutes  of  1011,  providin,!>  f 
filini^  of  a  rejHirt  with  the  attorney  general  of  the  s 
Nebraska.    The  court*  therefore,  finds  that  the  respc  i 
by  reason  of  having  neglefti*d  to  comply  with  tfie  r ' 
meats  of  the  statute  relative  to  forei;rn  corpora ti  i 
above  set  fortli,  has  forfeited  its  ri^^hts  to  do  Tmsii 
tiie  state  of  Nebraska,  and  is  now  wrongfully  doin  ; 
ness  in  this  state,  and  that  it  should  be  ousted  tlien  I 
In  deciding  the  ease  upon  these  findings,  tlie  co 
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nored  the  main  ground  upon  which  relator  seeks  to  oust 

the  respondent,  viz.^  that  the  business  in  which  respondent 

is  engageil  is  proliibited  by  chapter  179,  laws  1911,    That  ^ 

relator  considers  this  the  main  ground,  and  the  only  one 

which  would  permanently  give  the  full  relief  he  seeks,  is 

shown  by  the  fact  that  his  counsel,  in  his  brief,  by  not  | 

discussing,  practically  abandons  all  of  the  other  grounds  J 

of  complaint  set  out  in  his  amended  information,  and  di- 

relets  his  argument  wholly  to  the  constitutionality  of  this 

act. 

The  record  shows  that  at  the  time  respondeat  was  re- 
instated it  paid  to  the  secretary  of  state  the  full  amount  of 
occupation  tax  and  penalty  demanded  by  the  secretary  for  j 

each  of  the  years  named,  and  by  its  answer  it  alleges  that  3 

it  "is  willing  and  desirous  and  stands  ready  to  comply  witli  • 

all  and  every  lawful  provision  of  the  statutes  of  said 
state."  The  fact,  if  it  be  a  fact,  that  the  secretary  of  state 
may  have  erred  as  to  the  amount  required  to  entitle  re- 
spondent to  reinstatement  is  not  sufficient  to  sustain  a 
judgment  of  ouster,  and  especially  so  when  respondent 
was  before  the  c(mrt  ottering  to.  fully  comply  with  every 
statutory  re()uirement.  The  record  also  shows  the  filing 
by  res])ondont  of  its  reports  with  the  attorney  general. 
The  court,  therefore,  erred  in  its  findings  upon  which  it 
based  its  judgment. 

We  might  rest  here,  and  remand  the  case  for  further  . 
])roccedings,  but,  as  such  a  course  would  not  end  the  liti- 
gation, we  have  concluded  to  consider  the  main  question, 
which  has  been  so  ably  argued  by  counsel  on  both  sides  in 
tlieir  briefs  and  at  the  bar. 

Chapter  179,  supra,  is  as  follows:  "An  act  to  prohibit 
gift  enterprises  and  to  provide  punishment  for  a  violation 
of  the  same. 

"Section  1.  (Gift  Enterprise.)  It  shall  be  unlawful  for 
any  person  or  persons  to  engage  in  any  gift  enterprise  in 
this  state.  Every  person  who  shall  sell  or  offer  for  sale 
any  real  estate  or  article  of  merchandise  of  any  descrip- 
tion wliatever,  or  any  ticket  of  admission  to  any  exhibition 
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DP  performance,  op  other  place  of  amusement,  w 
promise,  expressed  or  implied,  to  give  or  bestow,  or  i 
manner  hold  out  the  promise  of  gift  or  bestowal  ol 
article  op  thing,  for  and  in  consideration  of  the  pur 
by  any  person  of  any  other  article  or  thing,  whethe 
object  shall  be  for  individual  gain  or  for  the  benefit  o 
institution  of  whatever  character,  or  for  any  pu: 
whatever,  shall  be  held  to  be  engaged  in  a  gift  enter 
within  the  provisions  of  this  act. 

"Section  2.     (Same — Penalty.)     Any  person  or  pei     i 
who  shall  engage  in  any  gift  enterprise  in  this  state      i 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  convi< 
thereof,  sliall  be  fined  in  any  sum  not  exceeding  five 
dred  dollars,  or  imprisoned  in  the  county  jail  not  ex( 
ing  six  months,  or  both,  at  the  discretion  of  the  court 

The  amended  information  alleges  substantially  tha 
violation  of  this  act  respanrlont  is  conducting  a  gift  ei    i 
prise  at  Hastin^^r**,  Nebraska;  that  the  method  of  rnnd    : 
ing  its  buMiness  is  to  hold  out  the  promise  of  a  gift  or    i 
stowal  t>f  rertain  trading  stamps  to  any  [wrson  who  i    i 
purchase  giMKls,  and  their  n^dpniptinii  at  its  placid  of  b   \ 
ness,  for  the  benefit  of  a  certain  institution,  to  wit,  Si 
Hrothers,  with  the  intent  of  building  up  and  maintiiin  : 
a  monopoly  and  obstmcting  open  conipetitinTi ;  tliat  Si 
Brothers  conduct  clothing,  grocei*y,  nullincry  fuid  fu;  : 
ture  departments;  that  respondent   and   Htein   Broth  ; 
have  been  and  nre  now  engaged  in  the  vi relation  of  t  i 
act*     The  nioMiod  of  issuing  trading  stamps  by  laercha 
to  their  cuRtomers  and  of  their  redemption  by  the  tnid 
stamp  company  is  a  matter  of  common  knr»wledgc  a 
need  not  he  detailed  here.     Tlie  business  haw  grown 
enoiTUous  proportions  and  is  now  being  carried  on  in  pr 
tically  eTevy  nUite  in  the  T'nion.     As  a  result  uf  pres** 
day  agitation  along  tlie  line  of  what  sonu*  of  tlie  t^oui 
have  characterized  as  governmental  paternalism,  the  leg 
latnres  of  many  states  have  been   induced  ta  pass  lav 
subHtantially  similar  to  the  one  under  ennsidevaUon  lier 
While  they  differ  S4:niiewhat  in  phraseology,  tliey  are. 
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we  have  said,  substantially  the  same.  A  reading  of  them 
will  sliow  that,  while  their  rt*al  purpose  is  attempted  to  be 
cHmcenled  in  the  languaj^e  used,  it  is  apparent  that  such 
real  purpose  is  to  al)olish  tlie  trading  stamp  system  as  a 
method  of  advertising  by  retail  merchants.  The  question 
is:  Is  it  within  the  power  of  the  legislature  to  do  8o?  The 
police  iK)wer  of  the  state  has  in  rei^ent  years,  at  the  de- 
mand of  a  persistent  and  in  many  cjises  an  aggrieved  pub- 
lic, been  grt^atly  extended  by  judicial  construction;  but 
the  courts  have  not  yet,  except  in  very  few  instances,  gone 
so  far  as  to  hold  that  under  this  power  a  legislature  may 
forbid  contracts  which  have  always  been  held  to  be  within 
the  constitutional  right  of  perstms  in  every  state  to  jwssess 
and  accjuire  prop<»rty,  to  transact  legitimate  business,  and 
to  fully  enjoy  freedom  of  contract  in  relation  thereto. 

In  considering  a  similar  statute,  in  Young  v.  Common- 
wealth, 101  Va.  853,  807,  a  case  in  which  the  business  of 
the  resi)()ndent  here  was  being  considered,  it  is  said :  "  *The 
act,  as  we  construe  it,  prohibits  a  person  from  selling  a 
given  article,  and  at  the  same  time,  and  as  a  part  of  the 
transaction,  giving  to  the  purchaser  a  stamp,  coupon,  or 
other  device  whidi  will  entitle  him  to  receive  from  some 
third  person  some  other  well-defined  article  in  addition  to 
the  one  sold.  This  is  e<]uivalent  to  dei'laring  that  it  is 
illegal  for  a  man  to  give  away  one  article  as  a  premium  to 
the  buyer  for  liaving  purchased  another;  for,  as  already 
intimated,  it  can  make  no  possible  difference  that  the 
article  given  away  with  the  sjile  is  delivered  to  the  pur- 
chaser by  a  third  person  instead  of  the  seller  himself.  We 
think  it  is  dear  that  such  a  prohibition  is  an  unwarranted 
interference  with  the  individual  liberty  which  is  guju-an- 
teed  to  every  <itizpn,  both  by  our  state  cimstitution  and 
also  by  the  fourtn^nth  amendment  to  the  constitution  of 
the  United  States.  ♦  •  ♦  This  inalienable  right  is 
trenched  upon  and  impaired  whenever  the  legislature  pro- 
hibits a  man  from  carrjMng  on  his  business  in  his  own 
way,  provided  always,  of  course,  that  the  business  and  the 
mode  of  carrying  it  on  are  not  injurious  to  the  public,  and 
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provided  also  that  it  is  not  a  business  win  eh  m 
with  the  public  US4?  or  iiitei*est/    *    *    *    lu  tlie       i 
bar  the  element  of  chance  or  lottery  is  i^iitiivlv         i 
There  is  no  inuH^rtaiuty  or  ludefiniti^H^ss  ;ihoat 
iniuaiK.    The  articles  are  rertaiu  and  fixed.    Tfiey 
constantly  on  exhibition,  no  that  the  perntm  aboa 
lect  a  b4K»k  r>f  1*90  Mtaiiip!^  has  full  o]>pijrt unity  to  i 
hiR  mind  wluit  article  he  will  sc^lect  from  the  st4»r     i 
tnvding  stamp  company  wl»en  he  is  ready  to  have  1 
of  stamps  redeeitied.     From  the  facts  cert i tied  it       | 
that  tlie  articles  for  the  redemption  of  stamps  are  * 
bition  at  tlie  store  of  the  company,  tlmt  the  custoii 
houf^ht  the  tomatws  and  received  the  Ktnmps  l\iiew  i 
the  advertiKcnicnts  of  the  company  that  tin*  defenda 
the  stamp.s  with  all  ca*>h  stiles^  and  for  tliat  reasi 
chajsed  from  the  defendant  in  preference  to  some  m< 
who  did  not  ^ive  tlie  stamps;  and  that  said  custunit^    I 
the  general  valne  and  character  of  the  articles  fnur    ^ 
he  would  be  entitled  to  have  his  selection  in  redeirip    ^ 
stamps  collected  by  liim.     ^Ve  can  find  notfiing  in  t 
tract  between  the  Spcrry  &  Hutchinson  Company  a   i 
defendant,  oor  the  transactions  with  customers  in 
nnce  of  such  contra  it  j  that  is  not  a  Icf^^itimate  exer 
one's  ri^ht  to  prfjsecutc  his  business  in  his  own  wa  , 
already  siiid,  ^it  apjM^ars  to  be  simply  one  of  the  ma 
vices  fallen  up^»n  in  tliese  days  of  sharp  com  pet  it  i 
tween  trades  [let^ple'  to  attract  cnstomers,  or  to  :  ] 
those  who  liave  bouf^ht  once  to  hny  again,  and  in  t 
Kpect  is  as  innocent  as  any  other  of  the  many  fonns   i 
vertisint^.     ♦    •     «     Xmlntirinjr  (^verv^  |K>ssible  prcsnn 
in  favor  of  the  validity  (if  the  statntc  now  under  com 
tion,  we  are  constrained  to  the  ccmclusion,  upon  i 
and  authority,  tliat  it  is  nut  a  valid  ex(^r^*ise  of  lej^ii^ 
power-    It  attempts  ti)  prnliibit  and  i-estrain  the  defe* 
in  the  lawful  |iroset*utino  of  a  lawful  business/' 

In  Aj>riK  1911,  the  le*!:islature  (>f  the  state  of  Mas>^ 
Si^tt.'^,  under  a  practice  ]>n*vailinij:  in  that  state,  subiii 
to  tlie  supreme  court  a  hill   proliibiting  gift  enterp 


1  .  _    _ 
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with  this  inti'iTo^atory :  ''Would  the  provisions  of  the  bill 
now  ptMnlinj^  in  the  general  court,  which  prohibits  gift  en- 
terprisers, bein*^  House  Bill  No.  1097,  a  copy  of  which  is 
transmitted  herewith,  be  constitutional  if  enacted?''  To 
this  the  ihief  justice  and  the  six  associate  justices  of  that 
court,  in  Offinifni  of  the  Justices,  20S  Mass.  607,  gave  the 
follow  in  «i:  answer: 

**We,  the  justices  of  the  supreme  judicial  court,  having 
considc^red  the(iU(\stion  upon  which  our  opinion  is  required 
under  the  order  of  April  4,  1911,  a  copy  of  which  is  hereto 
annexed,  are  constrained  to  answer  it  in  the  negative. 
The  i)rin(ipl(\s  applicable  to  statutes  of  this  kind  w^ere 
consid(»red  and  discussed  in  Commonwealth  r.  Emerson, 
105  .Alass.  140,  Commonwealth  v.  Sisson,  178  Mass.  578. 
and  OKecJfr  t\  tiomertUle,  190  Mass.  110.  In  the  last  of 
thes(*  cascss  a  statute  was  lield  unconstitutional  in  part 
ujM)n  ;::rounds  which  are  equally  applicable  to  the  house 
bill  YvUv\  d  to  in  the  order,  and  which  require  us  to  hold 
that  the  provisions  of  this  bill  are  unconstitutional. 

**The  bill  is  drawn  in  broad  tenns,  and  it  purjKjrts  fa) 
foi'bid  ti-aiisactions  that  are  not  different  in  principle  from 
contracts  of  siile  which  always  have  been  held  to  be  within 
the  constitutional  rin:ht  of  persons  in  every  stute  to  possess 
and  ac<inire  {property,  to  transact  legitimate  business,  and 
to  buy  and  sell  and  ^et  gJiin.  ♦  •  ♦  There  is  nothing  in 
the  conduct  pr()])os(*d  to  be  prohibited  that  necCvSsarily  ap- 
p<\ils  to  the  jranibling  instinct  or  involves  any  element  of 
chance.  Such  statutes  and  ordinances  have  been  held  un- 
constitntional  by  the  highest  courts  in  a  large  number  of 
states.  (Citinsi:  an  unusually  large  number  of  cases  from 
many  states,) 

'*Tlie  court  of  aiipeals  of  the  District  of  Columbia,  in  its 
decisions  in  Ijtnshnr(/h  i\  Difitrict  of  Columbia,  11  App 
Cas.  I).  (\  512,  and  in  District  of  Columbia  v.  Gregory^ 
35  Aj^p.  Cns.  1).  V.  271,  stands  almi^t  alone,  although  it 
has  Ikmmi  follo\MHl  by  one  or  two  federal  judges,  in  reach- 
ing: an  opi)ositc  conclnsicm."  To  that  opinion  the  court 
attached  the  followiuu:  syllabus:    "A  statute  making  it  a 
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criminal  offense  to  engage  in  any  gift  enterpris 
providing  that  a  person  who  in  any  manner  holds 
promise  of  gift  or  bestowal  of  any  article  or  thing  f 
in  consideration  of  the  purchase  by  any  person  of  a       i 
tide  or  thing  shall  be  deemed  to  be  engaging  in  a  g 
terprise  within  the  meaning  of  the  statute,  would 
constitutional/'    In  addition  to  the  many  q^^s  there       ! 
holdin^j;  in  hiiniiony  thorewith,  we  add  Leonard  v.  h 
dale,  46  Wash.  301 ;  Territory  of  Hawaii  v.  Qunst  i      ' 
18  Hawaii,  19G. 

As  opposed  to  this  formidable  array  of  Mitlioriti* 
lator  is  compelled  to  rely  upon  Lamhurgk  i\  Distr 
Volnmhia^   supra^   State   ih    ffairJcins^   95    Sid.    133 j 
Humes  v.  Citp  of  Ft  Smith,  93  Fed,  857,  the  last  beii 
opinion  by  a  di^ttrict  jiHli^fe.     As  against  the  last  ca; 
spondent  f^itcs  Humes  i\  City  of  Little  Roeh,  138  Fed     \ 
the  opinion  being  by  another  dintrict  judge  in  the       i 
state.    State  v.  Havh'ivsj  supra,  is  completely  destroy 
an  authority  in  this  case  by  State  v.  Cuspare^  115  ft3 
SO  AtL  606,  in  which  cane  the  >Taryland  court  gets  squ     i 
in  line  with  the  many  other  states  cited  and  foil  owe 
the  supreme  court  <if  IMassachusctts. 

We  deem  it  unnecossai-y  to  prolong  this  opinion,  aj    I 
reasoning  in  support  of  our  conclusion  exhanstivelj    i 
pears  in  many  of  the  cases  cited  by  the  Massachu 
court.    The  rcasi^oinng  of  those  cases  compels  our  cor 
rence.     We  therefore  linid  that  chapter  179,  supra,  I 
far  as  it  might  be  coustrncd  to  prohibit  the  busines 
which  the  res])(mdent  is  engaged,  is  in  conflict  with  ar 
I  of  the  Bill  of  Rights,  and  the  fourteenth  amend  men 
the  Federal  ronstitution. 

The  judgment  of  the  district  court  is  reversed  and  I 
action  dismissed. 

Reversed  and  Dii^MissEi 

Rose,  J.,  dissents. 
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George  Conroy  bt  al.,  appellees,  v.  Plorbnttos  M. 
Hallowell,  appellant. 

Filed  Decembek  24,  1913.    No.  18,176. 

County  Judges:  Removal  from  Office.  The  only  method  of  remoying 
a  county  judge  from  oflftce  in  this  state  is  by  impeachment,  as  pro- 
vided in  section  14,  art.  Ill  of  the  constitution. 

Appeal  from  the  district  court  for  Buffalo  county : 
James  R.  Hanna,  Judge.    Reversed  and  dismissed, 

H.  M,  ^hiclair,  W.  D,  OldJmm^,  Thomas  F.  Hamer  and 
John  A.  Miller,  for  appellant. 

Edward  B,  McDermott,  Charles  O,  Ryan  and  Ralph  R. 
Iforth,  contra, 

Fawcett,  J. 

From  a  judgment  of  the  district  court  for  Buffalo 
county,  removing  appellant,  wlio  will  be  referred  to  as  de- 
fendant, from  the  office  of  county  judge  of  that  county, 
he  prosecutes  this  appeal. 

The  action  was  instituted  by  appellees,  who  will  be  des- 
ignated as  plaintiflfs,  to  remove  defendant  from  his  office 
for  causes  euumerated  in  section  1,  art.  II,  ch,  18,  Comp. 
St.  1911.  *  The  district  court,  by  consent  of  parties,  re- 
ferred the  case  to  Honorable  T.  O.  C.  Harrison  to  take 
testimony  and  report  findings  of  fact  and  conclusions  of 
law.  The  findings  of  fact  and  conclusions  of  law  by  the 
referee  were  adverse  to  defendant.  No  proper  bill  of  ex- 
ceptions of  the  evidence  taken  before  the  referee  has  been 
l>reservod  in  the  record.  The  case  must  therefore  be  de- 
termined purely  upon  the  questions  of  law  raised  by  the 
motion  for  a  new  trial  and  assigned  here,  one  of  which 
is  that  the  district  court  is  without  jurisdiction  to  remove 
a  county  judge;  in  other  words,  that  the  statute,  under 
which  the  complaint  was  filed  and  prosecuted,  in  so  far 
as  it  permitted  the  removal  of  a  county  judge  for  any 
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other  offenses  than  those  enumerated  in  the  constitution, 
and  in  any  other  manner  than  by  impeachment  as  provided 
in  the  constitution,  is  void. 

Section  1  of  the  act  referred  to  provided :  "All  county 
oflBcers,  including  justices  of  the  peace,  may  be  charged, 
tried,  and  removed  from  office  for  official  misdemeanors  in 
the  manner  and  for  the  causes  following :  First.  For  ha- 
bitual or  wilful  neglect  of  duty.  Second.  For  gross  par- 
tiality. Third.  For  oppression.  Fourth.  For  extortion. 
Fifth.  For  corruption.  Sixth.  For  wilful  maladministra- 
tion in  office.  Seventh.  For  conviction  of  a  felony.  Eighth. 
For  habitual  drunkenness.'-  Section  2  provided:  "Any 
person  may  make  such  charge,  and  the  district  court,  shall 
have  exclusive  original  jurisdiction  thereof  by  summons.'' 
Section  3  provided  that  the  proceedings  should  be  as 
nearly  like  those  in  other  actions  as  the  nature  of  the  cast* 
would  admit  of.  Section  4  provided  that  the  complaint 
should  be  hy  "an  accuser  against  the  accused,"  and  should 
contain  the  cliarges  with  the  necessary  specifications,  and 
be  verified  hy  the  affidavit  of  any  elector  of  the  state. 
Section  5  provided  that  it  would  be  sufficient  that  the  sum- 
mons require  the  accused  to  api>ear  and  answer  a  complaint 
for  "official  misdemeanor;"  and  that  a  copy  of  the  com- 
plaint must  be  served  with  tlie  summons.  Section  6  pro- 
vided that  no  answer  or  other  pleading  after  the  complaint 
is  necessary,  but  that  the  defendant  might  move  to  reject 
the  complaint  or  demur  thereto  upon  any  ground  render- 
ing such  motion  or  demurrer  proper.  Section  7  provided 
that  the  questions  of  fact  should  be  tried  as  any  other 
action,  and  if  the  accused  sliould  be  found  guilty  judgment 
should  be  entered  removing  him  from  his  office  and  declar- 
ing the  office  vacant.  This  act  was  adopted  in  1806.  Turn- 
ing to  the  constituti(m  of  1866,  we  find  the  following  pro- 
visions : 

Section  28,  art.  II,  provided:  "The  house  of  representa- 
tives sliall  have  the  sole  power  of  impeachment,  but  a  ma- 
jority of  the  members  elected  must  concur  the  rein.  Im- 
peachments shall  be  tried  by  tlie  senate ;  and  the  senators, 
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when  Kitting  for  that  purpose,  shall  be  upon  oath  or  affirma- 
tion to  do  justice  according  to  law  and  evidence.  No  per- 
•son  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  senators." 

Section  29  provided:  "The  governor,  secretary  of  state, 
auditor,  treasurer,  and  judges  of  the  supreme  and  dis- 
trict courts,  sliall  be  liable  to  impeachment  for  any  mis- 
demciinor  in  office;  but  judgment  in  such  cases  shall  ex- 
tend only  to  removal  from  office,  and  disqualification  to 
hold  {uiy  oHice  of  honor,  trust  or  profit,  under  this  state; 
but  tlie  party  convicted  or  acquitted  shall  nevertheless  be 
liable  to  indictment,  trial  and  punisliment,  according  to 
law.  Ail  otiicr  civil  officers  shall  be  tried  for  misdemeanors 
m  office  in  such  manner  as  the  legislature  may  provide  " 

Section  31  provided:  "The  legislature  may  declare  the 
t  a.scs  in  whicli  any  office  shall  be  deemed  vacant,  and  alR;> 
the  manner  of  filling  the  vacancy  where  no  provision  is 
made  for  tliat  purpose  in  this  constitution." 

In  nrittle  v.  People,  2  Neb.  198,  211,  Mr.  Justice 
Cboinse  gixcs  us  a  little  inside  information  as  to  the  birth 
of  this  constituticm:  "As  is  well  known,  the  constitution 
was  originally  drafted  in  a  lawyer's  office  by  a  few  self- 
appointed  individuals.  These  importuned  the  legislature 
tiieu  sitting  to  submit  it  to  a  vote  of  the  people."  On  pa«»e 
214,  in  SI  cnking  of  the  matter  again,  tlie  leametl  justice 
said:  "\ct  we  have  seen  tliat  it  was  born  in  a  law  offi«'e 
instead  of  a  cotivcutioi. ;  that  it  was  made  bv  no  one  under 
any  authority  whatever;  and  that  it  might  as  well  have 
been  made  by  any  one  else  as  by  those  who  did  draft  it 
Again,  we  liave  not(>d  that  it  was  submitted  bv  nobody 
lawfully  emi.owered  to  do  so;  that  no  one  was  obliged  to 
vote,  and  no  one  could  be  punished  for  voting  a  thousand 
ballots  at  the  pretended  election.  And  we  have  further 
seen  that,  whether  carried  by  a  majority  vote  in  fact  or 
not,  we  are  lun-ertheless  a  state  working  under  the  con- 
stitution so  voted  for."  It  is  not  surprising  that  the  peo- 
ple were  not  satisfied  with  a  con.stitution  drafted,  sub- 
mitted, and  voted  for  under  the  conditions  above  outlined 
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and  in  the  short  period  of  six  years  thereafter 
cured  the  adoption  of  a  new  constitution,  prep; 
constitutional  convention  composed  of  many  ol 
men  in  the  state,  a  few  of  whom  are  still  living  ai 
ing  honor  upon  our  commonwealth,  notably  ou 
Chief  Justice  M.  B.  Heksr;  the  presidmt  of  tha 
tinn,  Ronorahle  Jolm  L^e  Webster;  United  State? 
Judge  William  H.  IVIiin^Vrj  and  Governor  O.  A 
As  a  result  of  the  ratefiil  and  extended  deliher 
this  convention^  the  eonj^titiition  of  1875  was  draj 
mitted  to  a  vote  of  the  jjei^jjle,  and  duly  adopted. 

It  will  he  coiicedfHl  on  all  sides  that  there  wai 
flict  betwen  the  statute  set  out  and  tlie  quoted  pi 
of  the  coufttitntion  of  18G6;  and  the  inipnrt^nit 
involved  is  what  change,  if  any,  was  made  by  the  < 
tion  of  1875?  To  that  point  we  now  direct  our  a 
Further  reference  to  seel  ions  of  the  constitution 
to  the  constitution  of  1875, 

Section  18^  art,  XYJ,  provides:  "If  this  constib 
adopted  the  existing  constitution  shall  cease  in  all 
visions  on  the  first  day  of  November^  A.  D.  1871 
Wheeler  t\  City  of  PJattsmonth^  7  Neb,  270,  in  cons 
that  section,  we  held;  **The  old  constitution  die 
cease  in  aU  its  provisioiis,  and  must  be  considered, 
as  to  transactions  past  and  closed,  a.s  if  it  never  e: 

Section  I,  art.  VI,  provides:  "Tlie  judicial  po 
this  state  shall  be  vested  in  a  supreme  court,  district 
county  courts,  justices  of  the  peace,  police  magi! 
and  in  such  other  courts  inferior  to  tlic  district  co. 
may  be  created  by  law  for  cities  and  incorporated  t 

flection  4,  art.  X,  provides:  '^The  legi!^llatu^e  she 
vide  by  law  for  the  election  of  such  county  and  toi 
officers  as  may  he  necessary/' 

Section  13,  art.  XVI,  i^rovides:  "The  general  el 
of  this  state  shall  be  held  (m  the  Tuesday  succcedii 
first  Lionel  ay  of  November  of  each  year,  except  th^ 
generjtl  eb^ction,  which  s!iall  he  on  the  second  Tuesc 
October,  1S75p     All  state,  district^  county,   precinc 
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part  of  the  judicial  system  of  the  state;  and,  while  a 
county  juil^e  may  he  a  county  officer  in  the  sense  that  he 
is  an  officer  elected  by  tlie  voters  of  a  single  county,  he  is 
not  a  county  officer  as  contem})lated  by  the  framers  of  the 
constitution  and  within  the  meaning  of  that  instrimient 
By  section  13,  art  XVI,  above  quoted,  this  distinction  will 
be  seen  standing  out  very  clearly.  It  is  there  declared: 
"Judges  of  the  supreme,  district  and  county  courts,  all 
elective  county  and  precinct  officers,  and  all  other  elec- 
tive officers,''  etc.  Here  the  county  courts  are  distinctly 
segregatcHl  from  ^^all  elective  county*^  officers.  Again,  in 
section  14  it  is  provided:  "The  terms  of  office  of  all  state 
and  coHtitf/  officers,  of  judges  of  the  supreme,  district  and 
county  courts,"  etc.,  showing,  as  clearly  as  language  can 
make  it  app<»ar,  it  seems  to  us,  that  county  courts  are  in  a 
class  with  supreme  and  district  courts,  and  are  not  to  be 
consi(l(»red  as  classi^  with  "county  officers." 

If  we  are  riglit  in  this,  then  how  can  such  officers  be 
removcMl?  Has  the  constitution  provided  for  their  removal 
and  determined  how  their  offices  shall  become  vacant?  The 
answer  must  be  in  the  affirmative.  The  jH'ovision  of 
section  29,  art.  II  of  the  constitution  of  1866,  supra,  that 
tlie  governor,  secretary  of  state,  auditor,  treasurer,  and 
]udg(»s  of  the  suiireme  and  district  courts  should  be  liable 
to  impeachment,  and  that  all  other  civil  officers  should 
be  tried  for  misdemeanors  in  office  in  such  manner  as  the 
legislature  may  provide,  is  completely  superseded  by  sec- 
tions 14  and  20,  art.  Ill,  and  section  5,  art  V,  of  our 
present  constitution.  It  will  be  seen  that  section  5,  art. 
V,  adds  to  the  causes  for  impeachment  specified  in  section 
20,  art.  Ill,  the  additional  cause  of  "misdemeanor  in 
office."  This  general  term  is  broad  enough  to  cover  any 
cause  set  forth  in  section  1,  art  II,  ch.  18,  supra,  and  it 
is  significant  that  the  framers  of  the  constitution  added 
this  geiuTal  cause,  so  as  to  cover  every  kind  and  character 
of  maladministration  in  office,  but  adhered  to  the  method 
of  removal,  viz.,  by  impeachment  Having  provided,  fully, 
by  section  20,  art.  Ill,  and  section  5,  art  V,  the  grounds 
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upon  which  a  constitutional  office  may  become  vacant,  we 
do  not  think  it  is  within  the  power  of  the  legislature  to 
add  any  other  or  additional. grounds;  and,  having  pro- 
vided the  manner  in  which  the  office  shall  be  declared  va- 
cant, viz.,  by  impeachment  of  its  incumbent,  it  is  not 
within  the  power  of  the  legislature  to  provide  for  any 
other  or  different  method  of  removal.  If  this  be  not  so, 
then  the  legislature  may  by  statutory  enactment  provide 
that  the  governor,  or  any  other  state  officer,  may  be  put 
upon  trial  upon  the  accusation  of  any  individual  elector, 
upon  some  ground  other  than  contemplated  by  the  consti- 
tution, and  before  the  district  court,  and  compel  him  to 
defend  his  right  to  his  office  upon  such  complaint,  based, 
it  may  be,  upon  prejudice,  or  prompted  by  a  desire  for 
revenge,  instead  of  giving  the  official,  who  has  been  elected 
by  the  people,  the  right  to  hold  his  office  until  the  legisla- 
ture in  joint  convention  assembled  has  deliberately  de- 
cided, by  a  majority  vote  of  all  the  members  elected,  that 
he  should  be  put  upon  his  trial,  and  that  when  so  put  upon 
trial  it  should  be  in  the  supreme  court.  That  there  are  a 
few  cases  inferentially  holding  that  way,  we  concede;  but 
the  weight  of  authority  and  the  better  reasoning  are  to 
the  contrary. 

It  is  claimed  that  this  court  has  adopted  the  other  view 
in  State  v.  Lansing^  46  Neb.  514,  530.  This  claim  is  not 
well  founded.  The  facts  in  that  case  are:  In  1891  Lans- 
ing was  elected  county  judge  of  Lancaster  county  and  duly 
qualified  and  discharged  the  duties  of  his  office  for  the  full 
term.  At  the  general  election  in  1893  he  was  re-elected  and 
a  certificate  of  election  issued  to  him,  but  he  did  not  ex- 
ecute an  official  bond  and  file  the  same  in  the  office  of  the 
county  clerk  within  the  time  required  by  law.  The  relator 
charged  that,  by  reason  of  his  failure  to  so  file  his  bond, 
together  with  his  oath  of  office,  the  office  had  become  va- 
cant At  the  election  of  1894,  which  would  be  during  the 
middle  of  that  term,  the  relator  was  a  candidate  for  elec- 
tion to  fill  the  vacancy.  The  section  of  the  statute  which 
Judge  Lansing  failed  to  comply  with  provides:  "Official 
54 


802  NEBRASKA  REPORTS.  [VOL.  94 


Conroy  ▼.  HaUowelL 


bonds,  with  the  oath  indorsed  thereon,  shall  be  filed  in  the 
proper  ofllce  within  the  times  as  follows:  Of  all  oflBicers 
elected  at  any  general  election  on  or  before  the  first  Thurs- 
day after  the  first  Tuesday  in  January  next,  succeeding 
the  election/'  Comp.  St  1891,  ch.  10,  sec.  5.  Section  15 
of  the  chapter  provides:  "If  any  person  elected  or  ap- 
pointed to  any  oflQce  shall  neglect  to  have  his  official  bond 
executed  and  approved  as  provided  by  law,  and  filed  for 
record  within  the  time  limited  by  this  act,  his  office  shall 
thereupon  ipso  facto  become  vacant,  and  such  vacancy 
shall  thereupon  immediately  be  filled  by  election  op  ap- 
pointment as  the  law  may  direct  in  other  cases  of  vacancy 
in  the  same  office."  Section  17  provides:  "When  the  in- 
cumbent of  an  office  is  re-elected  or  re-api)ointed  he  shall 
qualify  by  taking  the  oath  and  giving  the  bond  as  above 
directed."  Judge  Lansing  failed  to  file  his  bond  and  oath 
on  or  before  the  first  Thursday  after  the  first  Tuesday  in 
January,  1894,  but  did  file  the  same  on  January  25,  and 
the  question  involved  in  that  case  was  whether  the  office 
there])y  became  vacant.  The  district  court  sustained  a 
general  demurrer  to  the  information  and  entered  judgment 
for  the  resj>ondent.  This  court  reversed  the  judgment  and 
remanded  the  case.  The  learned  commissioner  who  wrote 
the  opinion,  in  his  customary  scholarly  manner,  considered 
the  questions  actually  involved  in  the  case  before  the  court 
and  then  on  page  530  indulged  in  the  dictum  upon  which 
plaintiffs  now  rely  for  an  affirmance  of  this  case.  At  the 
page  indicated,  section  20,  article  III  of  the  constitution, 
is  quoted,  and  the  commissioner  then  says:  "It  is  con- 
tended that  the  expression  of  these  events  as  creating  va- 
cancies is  the  exclusion  of  all  others,  and  there  are  a  few 
decisions  in  other  states  lending  color  to  the  argument 
It  would  be  a  sufficient  answer  to  this  contention  to  say 
that  this  court  has  always  carried  in  view  the  principle 
that  the  state  constitution  is  not  to  be  considered  as  a 
grant  of  power,  but  tliat  its  provisions  are  purely  restric- 
tive and  that  legislation  is  valid  unless  prohibited  by  the 
state  or  the  federal  constitution.   Therefore,  in  such  cases 
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afi  the  present,  the  maxim  ^Expressio  umus  est  ewclimo 
alterius^  is  not  applicable,  and  the  legislature  may  adopt 
any  provision  not  prohibited  by  the  constitution.  (Citing 
cases.)  To  put  it  differently,  the  constitutional  provision 
quoted  creates  a  vacancy  upon  the  happening  of  any  of 
the  events  covered  by  the  provision,  and  the  legislature 
would  be  prohibited  by  that  provision  from  enacting  any 
law  whereby  such  an  event  would  not  create  a  vacancy. 
But  it  is  not  prohibited  from  enacting  that  vacancies 
shall  be  otherwise  created."  The  language  of  the  commis- 
sioner immediately  following  what  we  have  quoted  shows 
that  what  was  above  said  is  pure  dictum,  viz. :  "But  aside 
from  tliis,  section  20,  article  III  of  the  constitution,  mani- 
festly refers  to  events  occurring  after  an  induction  into 
office.  The  case  presented  is  not  one  of  that  character.  It 
is  not  the  case  of  ousting  one  already  l(7-illy  inducted  into 
office  for  events  occurring  after  his  induction,  but,  on  the 
contrary,  it  is  questioning  the  right  of  one  to  claim  an 
office  in  the  beginning.  The  distinction  has  already  been 
alluded  to,  but  throughout  it  should  be  borne  in  mind  that 
we  are  here  discussing  the  right  of  a  person  to  claim  a 
term  of  office,  and  not  the  right  of  another  or  of  the  public 
to  oust  one  from  a  term  already  legally  begun."  What 
was  said  by  the  learned  commissioner  in  the  discussion 
above  set  out  was  in  all  probability  not  the  result  of  care- 
ful deliberation,  nor  was  it  said  in  a  case  where  the  ques- 
tion was  involved,  and  in  which  he  had  been  favored  with 
the  assistance  of  counsel  in  argument,  as  we  have  been  in 
this  case.  The  reasoning  of  the  commissioner  does  not 
apply  because,  as  we  have  shown,  the  legislature  has  not 
added  any  additional  cause,  but  all  causes  specified  in  the 
statute  under  which  these  proceedings  are  being  prosecuted 
are  covered  by  section  5,  article  V  of  the  constitution, 
above  set  out.  Moreover,  if  this  dictum  were  permitted  to 
stand  as  a  holding  of  the  court  it  would  not  be  decisive  of 
the  present  case,  for  tLe  reason  that  it  goes  no  further  than 
to  hold  that  the  legislature  might  add  to  the  causes  fop 
removal  fixed  by  the  constitution,  and  does  not  in  any  man- 
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ner  attempt  to  discuss  or  decide  the  mode  of  removal  for 
any  added  cause.  A  careful  consideration  of  the  dictum 
quoted  satisfies  us  that  it  is  unsound  when  attempted  to 
he  squared  by  the  several  provisions  of  our  constitution 
above  set  out. 

Plaintiffs  also  place  reliance  in  Donahue  v.  County  of 
Willy  100  111.  94,  which,  they  insist,  was  approved  and  fol- 
lowed in  State  v.  Oleson^  15  Neb.  247.  The  office  involved 
in  Donahue  v.  County  of  Will  was  the  office  of  county 
treasurer,  and  that  involved  in  State  v,  Oleson  county 
sheriflF.  For  the  reasons  which  we  have  set  out  in  this 
opinion,  we  think  a  clear  distinction  must  be  drawn  be- 
tween the  office  of  county  judge  and  county  offices  prop- 
erly so  called.  But  even  as  applied  to  the  office  of  county 
sheriff,  the  opinion  in  State  v.  Oleson  was  written  with 
tfrave  niis^rivinjj^s  as  to  the  soundness  of  the  holding  in 
Donahue  t\  County  of  Will.  The  opinion  by  Mr.  Chief 
Justice  roim,  in  concluding  (p.  250),  says:  "I  think, 
upon  a  careful  consideration  of  the  whole  subject,  that  it 
is  safe  to  follow  thiia  precedent,  though  that  the  case  is 
entirely  free  from  doubt  cannot  be  said."  We  think  State 
V,  Ole-'ion  is  clearly  distinguishable  from  the  case  at  bar. 

In  Lowe  v.  Commonwealth^  60  Ky.  237,  it  is  held: 
"Wh(Tever  the  constitution  has  created  an  office  and  fixed 
its  terms,  and  has  also  declared  upon  what  grounds  and 
in  what  mode  an  incumbent  of  such  office  may  be  removed 
before  the  expiration  of  his  term,  it  is  beyond  the  power 
of  the  legislature  to  remove  such  officer  or  suspend  him 
from  office  for  any  other  reason  or  in  any  other  ^node  than 
the  constitution  itself  has  furnished."  In  Common  wealth 
V.  Williams,  79  Ky.  42,  it  is  said:  "Mr.  Cooley  says  'that, 
when  the  constitution  defines  the  circumstances  under 
wliich  a  right  may  be  exercised  or  a  penalty  imposed,  the 
specification  is  an  implied  prohibition  against  legislative 
interference  to  add  to  the  condition,  or  to  extend  the 
penalty  to  other  cases.'  Constitutional  Limitations,  p. 
78,  4th  ed."  The  opinion  then  cites  Loice  v.  Common- 
ivealth,  and  quotes  the  holding  of  that  case  as  above  set 
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out,  and  then  proceeds:  "This  doctrine  was  approved  in 
Brown  v.  Orover^  6  Bush  (Ky.)  1,  and  has  been  followed 
in  many  unreported  cases  since  that  time." 

Counsel  for  defendant  cite  People  v.  Board  of  Super- 
visors,  40  Mich.  585.  In  that  case  the  syllabus  holds: 
"Probate  judges  are  not  county  but  state  oflBcers,  and  are 
not  subject  to  the  control  of  any  authority  inferior  to  the 
legislature."  In  the  opinion  (p.  588)  it  is  said:  "It  is 
very  clear  to  us  that  the  duties  performed  by  probate 
judges  are  in  no  sense  services  performed  for  their  re- 
spective counties,  and  that  they  are  in  no  sense  county 
officers.  They  exercise  a  portion  of  the  judicial  and 
prerogative  power  of  the  state,  and  cannot  be  subjected 
to  the  direction  of  any  body  inferior  to  the  legislature. 
♦  ♦  ♦  The  legislature  is  the  only  body  having  charge  of 
the  state  interests.  It  cannot  be  liable  to  the  local  pas- 
sions and  prejudices  which  may  and  often  do  produce  con- 
fusion in  local  affairs,  and  which,  if  allowed  free  action, 
may  destroy  the  independence  and  break  up  the  business 
of  one  of  the  most  important  branches  of  our  judicial  sys- 
tem." In  the  brief  of  counsel  for  plaintiffs,  the  only  com- 
ment made  upon  the  Michigan  case  is  that  "this  decision 
is  overruled  by  implication  in  the  later  case  of  Secord  v. 
Foutch,  44  Mich.  89."  We  have  examined  that  case,  but 
are  unable  to  discover  how  it  in  any  manner  overrules  or 
departs  from  the  case  of  People  v.  Board  of  Supervisors^ 
supra. 

After  a  careful  examination  of  our  constitution  and  of 
every  case  cited  by  counsel  on  both  sides,  we  are  con- 
strained to  hold  that  the  only  method  of  removing  a  county 
judge  from  oflSce  is  by  impeachment.  It  follows  that  the 
district  court  was  without  jurisdiction  in  the  present  ac- 
tion. 

A  number  of  other  important  and  very  interesting  ques- 
tions are  discussed  in  briefs  of  counsel,  but,  inasmuch  as 
the  conclusion  we  have  reached  on  the  question  of  jurisdic- 
tion finally  disposes  of  the  case,  they  will  not  be  con- 
sidered. 
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The  jndgment  of  the  district  court  is  reyersed^  the  action 
dismissed,  and  defendant  reinstated  in  his  office. 

Bbvebsed  and  dismissed. 

Rbesh,  0.  J.,  concurring. 

I  agree  to  the  judgment  dismissing  this  case,  but  prefer 
to  base  my  opinion  upon  what  I  conceive  to  be  the  conceded 
facts  of  the  case. 

As  I  understand  the  case,  there  is  nothing  in  the  evi- 
dence tending  in  any  degree  to  show  any  moral  turpitude 
in  any  act  of  defendant.  True,  during  his  previous  terms 
he  charged  and  collected  more  fees  in  certain  cases  than 
the  law  allowed,  under  the  belief  that  it  was  his  duty  to 
make  such  collections.  Under  the  provisions  of  our  statute 
he  became  liable  to  each  and  every  person  so  overcharged, 
the  amount  of  damages  being  fixed  by  law,  and  that  with- 
out reference  to  his  knowledge  or  intention  at  the  time  of 
making  tlie  charge.  But,  the  effort  to  remove  one  fron 
oflfice  is  an  entirely  different  matter.  As  I  understand  the 
record,  the  charges  were  made  under  the  belief  that  they 
were  legal,  and  that  all  were  accounted  for  to  the  proper 
oflficers  of  the  county  and  nothing  ret.ained  or  appropriated 
to  his  own  use;  in  short,  that  he  had  erroneously  construed 
or  read  the  law,  but  without  any  intention  of  profiting 
thereby.  If  public  officers  are  to  be  turned  out  of  office 
and  disgraced  for  every  error  in  judgment,  no  matter  how 
conscientiously  committed,  there  would  seem  to  be  no  pro- 
tection to  any  person  from  the  highest  to  the  lowest  offi- 
cers of  the  state,  Avhether  executive  or  judicial.  To  remove 
a  man  from  office  should  require  evidence  of  an  intention 
to  do  wrong.  At  any  rate,  where  such  intention  is  so  fully 
negatived  as  to  convince  the  mind  that  no  wrong  was  in- 
tended, the  effort  to  remove  should  faiL 

Sedgwick,  J.,  concurring. 

The  constitution  of  1875  provides:  "All  civil  officers  of 
this  state  shall  be  liable  to  impeachment"    (article  V, 
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iec  5),  and  "All  offices  created  by  this  constitution  shall 
l>ecome  vacant  by  the  death  of  the  incumbent,  by  removal 
from  the  state,  resignation,  conviction  of  a  felony,  im- 
peachmenti  or  becoming  of  unsound  mind"   (article  III, 
sec.  20).     If,  thOTefore,  judges  of  the  district  court  and 
judges  of  the  county  courts  hold  offices  created  by  the  con- 
stitution, they  are  subject  to  impeachment  by  virtue  of  the 
latter  provision.    Judges  of  the  district  courts  were  also 
made  subject  to  impeachment  by  section  29,  art.  II,  con- 
stitution of  1866,  but  there  is  no  other  provision  in  our 
present  constitution  for  the  impeachment  of  judges  of  the 
district  court,  except  section  20,  art.  Ill,  which  provides 
that  all  offices  created  by  this  constitution  shall  become 
vacant  by  impeachment,  unless  they  be  regarded  as  "offi- 
cers of  tie  state."    It  seems  to  me  there  can  be  no  doubt 
that  the  district  courts  and  county  courts  are  created  by 
the  constitution.    Both  of  these  offices  are  well  defined  by 
the  constitution,  and  the  judges  of  both  are  given  large 
jurisdiction  which  cannot  be  taken  from  them  by  legisla- 
tion.   The  provisions  of  the  constitution  in  regard  to  dis- 
'  trict  and  county  courts  are  self-enforcing,  so  that  such 
courts  would  exist  and  have  ample  jurisdiction  without 
any  legislation  whatever.     Section  14,  art.  Ill,  provides 
the  same  method  of  trial  for  all  impeached  officers,  except 
judges  of  the  supreme  court.     "Any  officer  other  than  a 
justice  of  the  supreme  court"  is  to  be  tried  before  that 
court.    If,  then,  district  and  county  judges  are  subject  to 
impeachment  by  virtue  of  the  provisions  of  the  constitu- 
tion, the  legislature  can  provide  nothing  in  regard  to  their 
removal  from  office  that  it  could  not  provide  as  to  any 
other  officer  whose  impeachment  is  provided  for  in  the 
constitution.    Can  the  legislature  provide  for  the  removal 
from  office  of  the  governor,  judges  of  the  supreme  court, 
and  the  other  state  officers?    If  not,  how  then  can  it  be 
thought  that  the  judges  of  the  district  court  and  county 
courts  can  be  removed  by  or  under  legislative  enactment? 
The  various  provisions  of  the  constitution  bearing  upon 
this  question  are  not  as  definite  as  might  be  wished.   The 
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question  is  a  difficult  one.  It  is  desirable  that  all  doubt 
as  to  the  moaning  of  tlie  constitution  shall  be  removed  as 
far  as  possible,  and  for  these  reasons  I  concur  with  the  ma- 
jority. 

Letton,  J.,  dissenting. 

I  am  una])le  to  concur  in  the  majority  opinion,  and  deem 
the  matter  of  such  impoi-tance  as  to  require  my  reasons  to 
be  statcMl.  The  majority  opinion  holds  that  a  statute  pro- 
viding' for  the  removal  of  county  officers  for  misdemeanors 
in  office  was  ivi)ealed  by  the  adopti(m  of  the  constitution 
of  1875,  at  least  so  far  as  the  office  of  county  judge  is  con- 
cerned. 

The  solution  of  the  question  presented  depends  upon  the 
construction  to  be  given  certain  sections  of  the  constitution 
of  1875.  Bearing  in  mind  the  rule  that  repejils  by  im- 
plication are  not  to  be  favored,  and  the  rule  of  constitu- 
tional interpretation  that  the  courts  in  endeavoring  to  as- 
certain the  meaninji:  of  language  used  in  the  instrument 
may  look  to  existing  conditions  at  the  time  the  constitution 
was  ad()]>ted — practically  a  corollary  of  the  ancient  rule 
that  courts  will  look  to  the  old  rule,  the  mischief,  and  the 
remedy — it  s<H^ms  to  me  that  the  intention  of  the  consti- 
tutional convention  is  not  difficult  to  ascert^un.  The 
constitution  of  ISGG  (article  II,  sec.  29)  provided  for  the 
removal  hy  im])ea(linient  of  the  judges  of  the  supreme  and 
district  courts  and  the  four  officers  of  the  executive  depart- 
ment of  the  state  only,  but  gave  the  legislature  power  to 
provide  for  the  removal  of  county  officers  and  justices  of 
the  peace  for  misdemeanors  in  office  by  proceedings 
"analo^i'ous  to  iiii])(»acl)ment,"  as  Judge  Irvine  says  in  Hop- 
kin,9  V.  Scott\  ns  Neb.  661,  669.  The  statute  in  question  was 
enacted  in  the  exercise  of  this  power.  The  new  constitu- 
tion changed  tlie  im])eaching  body  from  the  house  to  the 
legislature  as  a  whole,  provided  a  new  court  for  the  trial 
of  impeachments,  and  added  to  the  list  of  impeachable 
officers  by  making  "all  civil  officers  of  this  state  •  ♦  ♦ 
liable  to  impeachment."    Article  V,  sec.  5- 


Vol.  94]  SEPTEMBER  TERM,  1913.  809 


Conroy  v.  HallowelL 


The  majority  opinion  is  based  upon  the  proposition  that 
the  framers  of  the  constitution  of  1875  "classed  county 
courts  with  the  supreme  and  district  courts  as  a  i)art  of 
the  judicial  system  of  the  state,"  and  the  conclusion  is 
drawn  that,  while  a  county  judge  is  a  county  oflBcer  in  the 
sense  that  he  is  elected  by  the  voters  of  a  single  county, 
he  is  not  a  county  officer  within  the  meaning  of  the  con- 
stitution, and  that  therefore  the  statute  was  repealed  by 
implication  when  that  instrument  was  adopted.  This  view 
seems  to  be  largely  based  upon  the  provisions  of  sections 
14,  20,  art.  Ill,  and  section  5,  art.  V,  of  the  1875  constitu- 
tion. Section  14,  which  is  set  forth  in  the  majority  opin- 
ion, confers  the  power  of  instituting  impeachment  proceed- 
ings upon  the  legislature  in  joint  session,  and  provides: 
"A  notice  of  an  impeachment  of  any  oflElcer,  other  than  a 
justice  of  the  supreme  court,  shall  be  forthwith  served 
upon  the  chief  justice,"  etc.  Section  20,  art.  Ill,  is  set  out 
in  the  opinion  of  the  majority.  It  provides  how  vacancies 
may  occur  in  oflBces  created  by  the  constitution.  Section 
5,  art.  V,  provides :  "All  civil  officers  of  this  state  shall  be 
liable  to  impeachment  for  any  misdemeanor  in  office." 
These  sections  are  the  only  provisions  of  the  1875  consti- 
tution which  treat  of  the  subject  of  impeachment. 

In  the  opinion  great  stress  is  placed  upon  the  fact  that 
the  powers  and  jurisdiction  of  county  courts  are  enu- 
merated in  article  VI  of  the  constitution  relating  to  the 
judiciary  department.  I  can  see  no  reason  for  distinguish- 
ing in  this  respect  between  the  county  court  and  other 
inferior  courts  or  judicial  officers  named  in  the  article. 
Section  1  provides:  "The  judicial  power  of  this  state  shall 
be  vested  in  a  supreme  court,  district  courts,  county  courts, 
justices  of  the  peace,  and  police  magistrates,  and  in  such 
other  courts  inferior  to  the  district  courts  as  may  be 
created  by  law  for  cities  and  incori>orated  towns."  Sec- 
tion 21  of  the  same  article  provides  that,  "in  case  the 
office  of  any  judge  of  the  supreme  court,  or  of  any  district 
court,  shall  become  vacant  •  ♦  ♦  the  vacancy  shall  be 
filled  by  appointment  by  the  governor,"  etc. ;  and  that  "va- 
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oancies  in  all  other  elective  oiBces  provided  for  in  this 
article  shall  be  filled  by  appointment  ♦  •  •  in  micli  man- 
ner as  the  legislature  may  provide."  A  clear  distinction 
is  here  drawn  between  the  conrts  of  counties  and  smaller 
subdivisions,  and  the  higher  courts  of  the  state.  The  more 
important  ofTice  of  judge  of  the  supreme  court  or  of  the 
district  court  must  be  filled  by  the  governor  until  an  elec- 
tion can  be  had,  but  the  legislature  may  determine  how  a 
vacancy  in  the  office  of  county  judge,  a  justice  of  the  peace, 
or  a  {K)li(e  magistrate  may  be  filled.  If  the  dividing  line 
lies  between  the  county  judge  and  the  other  magistrates, 
as  the  majority  think,  why  this  distinction?  Again,  the 
district  judge  may  hold  court  in  any  county  in  the  state 
ui>on  the  request  of  the  judge  of  that  district.  The  salaiy 
of  a  district  judge  is  paid  by  the  state  and  is  fixed  in  the 
constitution.  Section  20,  art.  Ill,  providing  how  offices 
created  by  the  constitution  shall  become  vacant^  is  not 
entitled  in  this  connection  to  the  importance  given  it  in 
the  majority  oi)inion,  because  impeachment  is  only  one  of 
the  six  causes  for  a  vacancy.  Some  of  the  offices  may  be- 
come vacant  by  resignation,  others  by  conviction  of  a 
felony,  and  others  by  impeachment.  It  is  also  to  be  no- 
ticed that  the  same  section  provides  that  "the  legislature 
shall  provide  by  general  law  fop  the  filling  of  sach  va- 
cancy, wlien  no  provision  is  made  for  that  purpose  in  this 
constitution."  It  will  be  seen  by  reference  to  other  pro- 
visions of  tlie  constitution  that  if  a  vacancy  occur  in  the 
office  of  governor,  the  duty  shall  devolve  upon  the  lieuten- 
ant governor,  and  that  in  case  of  a  vacancy  in  the  office  of 
auditor  of  public  accounts,  treasurer,  secretary  of  state, 
attorney  general,  commissioner  of  public  lands  and  build- 
ings, and  sni)orintendent  of  public  instruction,  it  shall  be 
filled  by  appointment  by  the  governor.  There  runs  through- 
out the  constitution  a  distinct  division.  The  executive 
and  judicial  offices  and  offices  of  importance  and  dignity, 
when  vacant,  are  to  be  filled  by  the  governor,  and  sach  offi- 
cers can  only  be  removed  by  impeachment.  The  cause  for 
declaring  other  offices  vacant  may  be  designated  by  th© 
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legmlature,  and  the  legislature  may  also  provide  for  the 
manner  of  filling  vacancies. 

As  to  county  judge,  the  constitution  says :  "There  shall 
be  elected  in  and  for  each  organized  county  one  judge,  who 
shall  he  judge  of  the  county  court  of  such  county/^  Const 
art.  VIj  sec.  15.  The  amount  of  his  compensation  is  fixed 
by  the  legislature.  He  received  it  in  a  manner  directed 
by  that  body,  and  from  fees  collected  in  the  county.  By 
no  allowable  stretch  of  the  imagination  can  he  be  said  to  be 
a  **ciYil  otHcer  of  this  state."  The  meaning  of  the  phrase 
^^offlcers  of  the  state,^'  or  "state  officers,"  has  many  times 
been  construed.  While  in  one  sense  almost  every  county 
and  city  officer  indirectly  is  an  officer  of  the  government 
of  the  state,  used  in  such  a  connection  the  courts  interpret 
the  words  "civil  officers  of  this  state"  to  mean  officer  of 
the  statf^,  as  distinguished  from  those  of  any  county,  mu- 
nicipality^ or  other  governmental  subdivision.  State  v. 
Dillon,  90  Mo.  229;  Opinion  of  Justices,  167  Mass.  599; 
Turner  v.  Cotton,  93  Tex.  559;  Ex  parte  Wiley,  54  Ala. 
226;  In  rf  Speakership,  15  Colo.  520,  11  L.  R.  A.  241.  I 
can  see  nothing  in  tlie  reasoning  of  the  opinion  as  to  the 
office  of  county  judge  which  is  not  equally  applicable  to 
the  offices  of  justice  of  the  peace  or  police  magistrate.  I 
can  nowliere  find  authority  conferred  upon  this  court  to 
draw  a  line  between  justices  of  the  peace,  police  magis- 
trates, and  county  judges,  when  the  constitution  itself 
draws  no  such  line.  The  argument  that,  if  the  legislature 
has  power  to  provide  for  the  removal  of  county  judges 
otherwise*  than  by  impeachment,  it  also  has  the  power  to 
remove  .judges  of  the  supreme  and  district  courts  and 
state  officers  in  like  manner  seems  to  be  unsound.  Where 
in  the  constitution  special  reference  has  been  made  to  par- 
ticular officers,  and  a  special  tribunal  created  for  the  im- 
peachment of  such  officers,  the  special  provisions  control. 

The  case  of  Lotoe  v.  Gommonnyealth,  60  Ky.  237,  relied 
upon  in  the  opinion  is  entirely  consistent  with  these  views. 
The  legislature  has  no  power  to  enact  a  statute  such  as 
tlnV  and  make  it  apply  to  the  office  of  supreme  and  district 
Judge  or  state  officers,  because  as  to  such  officers,  to  quote 
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from  that  o]>iiiion,  the  makers  of  the  constitution  "de- 
clared upon  wliat  grounds  and  in  what  mode  an  incum- 
l>ent  of  such  office  may  be  removed  before  the  expiration 
of  his  term,"  but  there  is  no  restriction  to  be  found  as  to 
other  officers. 

With  respect  to  the  quotation  from  the  case  of  People 
r.  Board  of  Supervisors^  40  Srich.  585:  This  case  was  de- 
cided in  1879.  The  opinion  was  written  by  Judge  Cami>- 
bell,  the  controvci*sy  being  over  whether  the  county  sui)er- 
visors  liad  the  ])Owcr  to  change  the  comi)ensation  fixed  by 
the  legislature  for  probate  judges,  and  it  was  held  that 
the  i)Ower  to  fix  salaries  lay  in  the  legislature.  The  very 
next  year  the  same  judge,  in  Record  v.  Foutchy  44  Mich. 
S9,  which  was  an  action  to  try  the  title  to  the  office  of 
probate  judge,  said:  '*The  facts  were  all  agreed  upon,  but 
the  circuit  judge,  on  the  hearing,  decided  he  had  no  juris- 
diction, and  dismissed  the  case.  He  did  so  on  the  ground 
that  this  court  had  held  that  the  judge  of  probata?  was  not 
a  county  offii^er,  but  was  a  part  of  the  judiciary  system  of 
the  state.  Such  judges  are  not  'state  officers'  in  the  sense 
in  which  that  term  is  used  in  the  statutes."  The  former 
case,  tliercfore,  is  no  authority  upon  the  point  presented. 

To  sum  up:  The  ccmstitution  of  1866  provided  for  the 
impeachment  of  certain  officers  therein  named.  The  con- 
stitution of  1875  added  to  the  number  of  executive  officers, 
and  provided:  "All  civil  officers  of  this  state  shall  be 
liable  to  impeachment,"  etc.  The  statute  was  in  force 
l)roviding  for  the  removal  of  county  officers,  as  was  done 
in  this  case,  and  nothing  in  the  new^  constitution,  either 
directly  or  impliedly,  repealed  it.  It  seems  to  argue  very 
little  practical  common  sense  in  the  constitution  maker.s 
to  say  they  took  the  view  that  the  cumbersome  and  un- 
wieldy machinery  of  impeachment  was  necessary  in  order 
to  remove  a  county  judge  for  misdemeanors  in  office.  I  am 
satisfied  that  the  wisdom,  the  experience  and  the  sound 
judgment  of  that  distinguished  body  of  men  was  such  that 
they  never  contemplated  the  possibility  of  such  a  construc- 
tion of  the  constitution  as  is  adopted  by  the  majority 
opinion. 
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William  A.  Biglbt,  appellee,  v.  National  Fidelity  & 
Casualty  Company,  appellant. 

Filed  Dbcembeb  24,  1913.    No.  17,268. 

1.  Libel:   Writing  Libklous  Per  Se.    In  an  action  for  libel,  language 

in  the  alleged  libelous  publication  which,  under  the  circumstances 
and  in  the  connection  in  which  it  is  used,  would,  by  persons  of 
ordinary  Intelligence  and  prudence,  be  understood  to  charge  the 
commission  of  a  crime  is  libelous  per  se,  although  if  stated  en- 
tirely by  itself  it  might  not  be  technically  so  construed. 

2.  :    Justification.    The  language  contained  In  a  letter  may  be 

libelous  per  ae,  and  the  writing  and  publication  of  the  letter  not 
constitute  a  libel.  If  it  charges  a  crime  and  is  therefore  libelous 
per  se,  still,  if  it  is  true  of  the  plaintiff,  and  is  written  and  pub- 
lished with  good  motives  and  for  Justifiable  ends,  it  is  not  a  libel 
of  the  plaintiff. 

3.  Appeal:   Instructions.     If   the   instructions   as   a   whole   correctly 

state  the  law,  the  Judgment  will  not  be  reversed  because  of  il- 
logical arrangement  of  the  several  instructions,  if  it  appears  from 
the  whole  record  that  the  Jury  were  not  misled  thereby. 

4.  label:  Evidence.  In  an  action  for  libel,  it  is  not  competent  to 
proTe  wide  and  general  circulation  of  the  libel  for  the  purpose  of 
establishing  the  falsity  of  the  charge  or  that  the  defendant  was 
responsible  for  the  libel. 


:    Pt'blication.    One  who  publishes  a  libel  is  responsible  for 

such  distribution  and  general  circulation  thereof  as  is  the  natural 
result  of  his  act,  such  as  under  the  circumstances  he  might  rea- 
sonably suppose  would  follow  as  a  result  of  the  publication.  He 
is  not  liable  for  an  independent  subsequent  publication  of  a 
similar  libel  not  induced  by  his  own  act. 


6.  :    :    Question  fob  Jury.    If  it  clearly  appears  that  the 

publications  complained  of  were  such  independent  publications, 
the  evidence  thereof  should  be  excluded  by  the  court.  If  it  ap- 
pears that  the  facts  from  which  it  might  be  determined  whether 
the  defendant  was  responsible  for  the  publications  are  in  doubt, 
and  the  evidence  upon  that  point  is  substantially  conflicting,  the 
Question  whether  the  defendant  is  responsible  for  such  publica- 
tions should  be  submitted  to  the  Jury  under  proper  instructions. 

7, :    Damages:    Amount.    The  evidence  as  to  plaintiff's  damages 

Is  found  sufficient  to  Justify  the  amount  of  the  Judgment. 
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Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judgb.    Affirmed. 

E.  J.  H (liner  and  De  Bord,  Fradenberg  d  Van  Orsdel, 
for  appellant. 

George  W.  Berge,  contra. 

Sedgnvick,  J. 

This  plaintiff  was  in  the  employ  of  the  Burlington  rail- 
road working  in  the  shops  at  Havolock  as  a  boiler-maker. 
He  was  also  in  his  spare  hours  a  solicitor  of  insurance, 
acting  a.s  snch  for  the  defendant  company,  and  to  some 
ext(*nt  for  otlier  companies.  He  also  collected  money  from 
l>oli('y-li()l(l(»rs  in  the  defendant  company.  In  December, 
1909,  Gooige  W.  Wolfle,  who  was  manager  of  the  accident 
dei>artnient  of  the  defendant  company,  wTote  letters  to 
various  policy-liolders  at  Havelock,  w^hich  purported  to  be 
letters  from  the  defendant  company,  and  to  which  Mr. 
Wolfle  signed  the  name  of  the  company  by  himself  as  man- 
ager. Those  letters  were,  in  substance,  as  follow-s:  Omaha, 
Nebr.,  Dec.  18,  1909.  Mr.  Nelson  B.  Eshom,  Havelock, 
Nebraska.  Dear  Sir :  You  are  hereby  notified  to  pay  all 
premiums,  wlicn  due,  to  Mr.  Cuthbert  Ayre,  at  the  boiler- 
shops  in  Havelock,  or  to  Mr.  Frank  L.  Marstellar,  Man- 
ager of  tlie  Lincoln  Agency,  Room  18,  Burlington  Block, 
Lincoln.  You  are  also  advised  that  Mr.  Bigley  is  no 
longer  an  agent  of  this  company.  He  has  collected  pre- 
miums from  poliey-liolders  in  Havelock  and  retained  the 
mon(\v  for  himself.  Thanking  you  for  your  patronage  and 
assnring  you  tliat  both  Mr.  Ayre  and  Mr.  Marstellar  will 
endeavor  to  give  you  the  best  of  service,  we  are,  very  truly 
yours,  National  Fidelity  &  Casualty  Co.  Geo.  W.  Wolfle, 
Manager  Accident  Department. 

The  plaintiff  ]>rought  this  action  in  the  district  court 
for  Lancaster  connty,  alleging  damages  for  libel  in  writ- 
ing and  publisliing  these  letters.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $4,000  damages.   The 
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court  required  a  remittitur  of  f  1,000,  and  entered  judg- 
ment upon  the  verdict  for  f3,000.  From  this  judgment 
the  defendant  has  appealed. 

The  defendant  denied  that  Mr.  Wolfle  "was  expressly 
or  impliedly  authorized  to  write  said  letters  or  to  state  in 
said  letters,  in  substance,  that  the  plaintiff  had  collected 
premiums  from  policy-lifblders  in  EEavelock  and  retained 
the  money  for  himself."  The  defendant  also  contended 
that  the  letters  were  not  libelous  per  se,  and  that  they 
were  privileged,  and  also  contended  that  the  charge  con- 
tained in  the  letters  against  the  plaintiff  was  true.  The 
statement  in  the  letters,  "He  has  collected  premiums  from 
policy-holders  in  Havelock  and  retained  the  money  for 
liimself,"  if  stated  entirely  by  itself,  would  not  technically 
charge  the  defendant  with  embezzlement,  since  it  does  not 
state  that  the  money  was  wrongfully  retained  or  that  it 
was  retained  without  the  consent  of  the  company.  How- 
ever, under  the  circumstances  and  in  the  connection  in 
which  it  was  made,  the  language  used  would  not  ordinarily 
be  understood  with  any  other  meaning  than  that  the  plain- 
tiff had  unlawfully  appropriated  the  defendant's  money  to 
his  own  use.  The  language  used,  then,  was  libelous  per 
se,  and  the  trial  court  correctly  so  considered  it. 

In  the  first  instruction  given  by  the  court  to  the  jury 
the  court  stated:  "In  this  case  the  plaintiff  seeks  to 
recover  from  the  defendant  for  certain  libelous  language 
used  in  a  letter  sent  by  the  defendant  to  people  in  Have- 
lock." The  court  then  in  the  same  instruction  stated  the 
definition  of  libel,  which,  if  we  understand  the  defendant, 
is  conceded  to  be  substantially  correct ;  but  the  defendant 
says  in  the  brief:  "Tlie  jury  in  effect  are  told  that  the 
defendant  has  been  guilty  of  using  libelous  language  of 
the  plaintiff;  in  other  words,  that  the  defendant  has 
libeled  the  plaintiff,  and  then  the  definition  giving  in  full 
what  constitutes  libel  is  certainly  prejudicial  to  the  de- 
fendant in  this  case,  as  it  defines  libels  of  many  kinds  in 
no  way  applicable  to  this  case,  and  the  statement  that  the 
defendant  has  used  libelous  language  of  and  concerning 
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the  plaintiff  is  certainly  prejudicial."  The  instruction 
does  not  merit  this  criticism.  Tlie  language  contained  in 
a  letter  may  be  libelous  per  se,  and  yet  the  writing  and 
*  imblicatioii  of  the  letter  may  not  constitute  a  libeL  If 
the  lanj»uage  charges  a  crime  and  is  therefore  libelous 
per  se,  still  if  it  is  true  of  the  plaintiff,  and  is  \\Titt€n  and 
publisluHl  with  good  motives  and  for  justifiable  ends,  the 
writing  which  contains  it  is'not  a  libel.  We  have  seen 
that  the  court  was  right  in  characterizing  the  language 
used  as  libelous  per  se.  It  w^ould  periiaps  have  conveyed 
a  cleaivr  idea  to  the  jury  if,  instead  of  giving  technical 
definition  of  libel,  the  court  had  in  that  connection  told 
the  jury  in  plain  words  under  what  circumstances  lan- 
guage li])(»l()us  per  se  would  or  would  not  constitute  a  libel 
against  the  ]>laintiff  for  which  he  could  recover;  but  if 
the  detiniti(m  of  libel  given  by  the  ccmrt  was  not  in  itself 
errcni(M)us,  and  the  jury  in  another  instruction  were  in- 
foriiKHl  uudiT  what  circumstances  the  defendant  would 
he  liable  for  publishing  the  libelous  language,  we  cannot 
say  that  the  jury  were  misled  by  this  instruction. 

As  to  th(*  truth  of  the  language  complained  of,  the  evi- 
dence is  sonu^what  conflicting.  The  burden  of  establish- 
ing the  truth  was  upon  the  defendant,  and  the  defendant 
not  only  fails  to  establish  the  truth  of  this  allegation  by  a 
pi'e[H)mlerance  of  the  evidence,  but  it  appears  that  the 
evidence  clearly  preponderates  against  the  defendant 
upon  this  proposition.  Mr.  Wolfle's  duties  were  in  the 
principal  oHice  of  the  defendant,  which  was  in  Omaha. 
;Mr.  Alarstellnr  was  the  local  agent  for  the  companj^  at 
Lincoln,  and  was  the  plaintiff's  superior  in  the  business. 
The  i)remiums  were  generally  collected  from  the  policy- 
holders at  E[aveh)cb,  and  usually  Mr.  Marstellar  went 
there  for  tliat  purpose.  Mr.  Morrison  was  a  policy-holder, 
and  it  api)eiirs  that  three  premiums  upon  his  policy, 
amounting  to  fO,  were  not  received  at  the  company's 
office  in  Omnha.  .Mr.  ^Marstellar  testified  that  these 
premiums  were  paid  to  the  plaintiff,  and  that  he  had 
several  times  called  the  plaintiff's  attention  to  the  matter 
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and  the  ])laiiitil'f  had  not  paid  the  money  over  to  him. 
The  plaintiff  testified,  and  he  \vas  entirely  corroborated 
by  Mr.  Morrison,  that  when  the  Morrison  premiums  were 
paid  the  plaintiff  and  Marstellar  were  together  at  a  pool- 
hall  in  Haveloek;  that  they  were  making  these  collections 
jointly.  One  of  them  received  the  money  from  the  i)olicy- 
liolder  and  the  otlier  noted  the  receipt  on  a  slieet  of  paper 
which  they  liad  for  that  purpose,  and  when  the  collections 
were  completed  tlie  money  and  papers  were  turned  over 
to  Mr.  Marstellar.  It  would  seem  from  the  whole  evi- 
dence upon  tliis  point  that  between  these  two  men  some 
mistake  was  made  in  keeping  their  account  and  that  this 
resulted  in  the  failure  to  properly  remit  the  money. 

The  defendant  having  admitted  the  writing  and  publi- 
cation of  these  letters,  even  if  the  jury  should  find  that 
the  libelous  language  contained  in  the  letters  was  true  of 
the  plaintifif,  the  defendant  would  be  liable,  unless  it  could 
establish  by  a  preponderance  of  the  evidence  that  the 
letters  were  published  with  good  motives  and  for  justi- 
fiable ends.  It  is  insisted  that  this  question  was  not 
properly  submitted  to  the  jury.  In  this  connection  it  is 
said  in  the  brief  that  the  court  instructed  the  jury,  using 
Latin  expressions  which  could  not  be  understood  by  the 
jury.  In  the  fourth  instruction  the  court  stated  fully  to 
the  jury  the  question  whether  Mr.  Wolfle,  in  writing  and 
publishing  the  letters,  was  acting  within  the  scope  of  his 
employment,  and  then  said:  "If  you  find  from  the  evi- 
dence that  said  Wolfle  was  acting  within  tlie  scope  of  his 
employment,  then  you  are  instructed  that  the  letters 
taken  as  a  whole  are  libelous  per  se.  This  being  true,  the 
law  presumes  that  the  libel  is  false;  that  the  defendant  in 
writing  and  in  sending  out  the  letters  acted  maliciously, 
and  that  the  plaintiff  has  been  damaged  by  the  circulation 
of  said  letters."  It  was  not  so  important  that  the  jury 
should  understand  the  meaning  of  the  Latin  words  per 
se,  as  it  was  that  they  should  know  what  issues  remained 
for  them  to  determine.  They  were  still  to  determine 
whether  the  defendant  was  responsible  for  the  letters,  and, 
55 
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if  80,  whether  the  charge  made  against  the  plaintiff  was 
true  or  false,  and,  if  true,  whether  it  was  made  by  defend- 
ant "with  good  motives  and  for  justifiable  ends."  The 
plaintiff  had  the  burden  of  proof  that  the  defendant  was 
responsible  for  the  letters,  and  the  defendant  had  the 
burden  as  to  the  truth  of  the  matter  charged  and  that  it 
was  published  with  good  motives  and  for  justifiable  ends. 
When  the  court  told  the  jury  that  the  law  presnmed  that 
the  libel  was  false;  that  the  defendant,  in  writing  and  in 
sending  out  letters,  acted  maliciously,  and  that  the  plain- 
tiff had  been  damaged  by  the  circulation  of  said  letters,  it 
would  have  been  better  if  in  that  connection  the  court  had 
also  told  the  jury  that  this  was  only  a  presumption  of  fact 
and  merely  meant  that  the  burden  of  proof  as  to  these 
matters  was  upon  the  defendant,  so  that,  if  they  found 
from  tlie  whole  evidence  that  the  matters  charged  against 
the  plaintiff  were  true  and  were  with  good  motives  and 
for  justifiable  ends,  they  must  find  for  the  defendant.  But 
this  was,  in  substance,  told  the  jury  in  another  instruc- 
tion, and  we  cannot  find  that  the  jury  must  have  been 
misled  by  the  instruction  complained  of. 

Complaint  is  made  of  the  amount  of  damages  allowed 
by  the  jury.  In  this  connection  it  is  claimed  that  incom- 
petent evidence  was  admitted  affecting  the  measure  of 
damages.  The  petition  named  six  policy-holders  of  the 
defendant  company,  each  of  whom  had  received  a  dupli- 
cate of  this  letter.  The  evidence  tended  to  show  that 
others  had  received  the  same  letters  also.  There  were 
from  nOO  to  600  employees  in  the  shops  where  the  plaintiff 
worked.  The  plaintiff  testified  that^  immediately  after 
these  letters  Avere  received  by  the  various  policy-holders, 
some  of  tliem  showed  the  letters  to  the  plaintiff,  and  that 
the  matter  became  a  general  subject  of  discussion  and 
remark  among  the  employees  of  the  shops  and  other  per- 
sons with  whom  the  plaintiff  had  been  doing  bnsineflBL 
Other  w  itnessos  were  called  by  the  plaintiff,  and  over  fhe 
objection  of  the  defendant  were  allowed  to  give  similar 
testimony.    The  def^dant  now  insist»  that  this  testimonj 


Evr- 
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was  highly  prejudicial,  and  was  incompetent  and  ought 
not  to  have  been  received.  Of  course,  such  evidence  would 
not  be  competent  for  tiie  purpose  of  proof  that  the  defend- 
ant had  made  the  charge  against  the  plaintiff  as  alleged. 
Tt  could  be  competent  only  for  the  purpose  of  throwing 
light  upon  the  extent  of  the  plaintiffs  damages.  For  this 
I)urpose  it  would  not  be  competent  to  show  that  some 
otlier  person  had  independently  published  the  same  or  a 
similar  statement  concerning  the  plaintiflF.  In  Schmuck 
V,  Hill,  2  Neb.  (Unof.)  79,  it  was  held  that  "one  who 
publishes  a  libel  is  liable  for  any  subsequent  publications 
which  are  the  natural  result  of  his  acts,"  and  this  was 
repeated  in  Fitzgerald  v.  Toting^  89  Neb.  693.  The  ques- 
tion is  whether  these  conversations  and  discussions  among 
the  shopmen  and  others,  which  were  in  reality  subsequent 
publications  of  the  same  statements,  were  the  natural 
results  of  the  defendant's  act  in  sending  these  letters  to 
the  policy-holders.  If  they  were  not,  but  were  clearly 
independent  libels,  the  evidence  should  be  excluded  by 
the  court.  If  the  question  whether  they  were  the  natural 
results  of  the  act  of  the  defendant  was  not  clear,  so  that 
reasonable  minds  might  differ  as  to  whether  they  were  or 
were  not,  then  the  evidence  should  be  received  and  should 
be  submitted  to  the  jury  upon  proper  instructions  by  the 
court.  We  think  that  under  the  circumstances  in  this 
case  it  was  not  erroneous  to  submit  this  question  to  the 
jury. 

It  is  insisted  that  in  any  event  the  judgment  is  excess- 
ive and  is  not  warranted  by  the  evider.ce.  The  plaintiff, 
in  Ins  regular  employment  as  a  boiler-maker,  has  for 
many  years  received  the  compensation  of  39  cents  an 
hour  and  has  generally  earned  a  little  more  than  f80  a 
montli.  ITe  had  been  acting  as  solicitor  of  insurance  for 
this  defendant  and  other  companies  for  about  six  months 
when  these  letters  were  published.  There  is  no  evidence 
as  to  the  amount  of  his  profits  in  this  employment  except 
that  of  the  plaintiff  himself.  He  testified  that  from  his 
bnsineas  as  insurance  solicitor  he  realized  from  |150  to 
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|200  a  month,  and  that  after  the  publication  of  these  let- 
ters this  business  was  substantially  destroyed.  He  was 
living  with  his  family,  his  wife  and  one  child,  and  he  tes- 
fies  to  the  injury  that  he  sustained  in  his  business  and  so- 
cial relati<m  and  in  other  ways.  There  is  no  absolute  test  of 
damages  suffered  under  such  circumstances  and  it  is  very 
difficult  to  determine  the  extent  of  the  injury  inflicted. 
The  amount  of  this  verdict,  even  after  the  remittitur  was 
requii-ed  by  the  trial  court,  seems  large,  but  it  is  not  im- 
jK^ssible  that  the  plaintiff  has  been  damaged  to  the  amount 
of  this  judgment.  It  is  peculiarly  a  matter  for  the  jury 
to  determine,  and  while,  of  course,  there  is  a  limit  beyond 
which  the  jury  could  not  be  allowed  to  go,  the  court  can- 
not interfere  with  their  v^dict  in  such  cases,  unless  it 
clearly  ai)pears  that  the  verdict  was  induced  by  passion 
or  prejudice  or  some  consideration  other  than  the  evi- 
dence in  the  case.  With  some  hesitation  we  have  con- 
cluded that  we  are  not  justified  in  interfering  with  the 
verdict  on  those  grounds,  and  the  judgment  of  the  dis- 
trict court  is  tlierefore 

Affirmed. 

Letton,  Pawcktt  and  Hambr,  JJ.,  not  sitting. 


Nellie  A.  Herzog,  appellee,  v.  Union  Debenture  Com- 
pany ET  AL.  ;  DiERKS  LUMBJJR  &  COAL  COMPANY,  AP- 
PELLANT. 

FU.ED  December  24,  1918.    No.  17,369. 

L  Mortgages:  Transfer.  The  transfer  of  one  of  70  negotiable  bonds 
all  secured  by  the  same  real  estate  mortgage  transfers  the  mort- 
gage pro  tanto, 

!•  — — :  FoRBCLORURE.  The  foreclosure  of  such  mortgage  by  one  who 
owns  a  part  of  such  bonds  will  not  bar  a  subsequent  foreclosure 
by  an  innocent  purchaser  and  holder  of  another  of  the  bonds; 
such  purchaser  not  having  been  a  party  to  the  first  foreclosure. 
Saj.k:     Title  Acquired.     A  purchaser  at  a  fore- 


closure sale  takes  only  the  title  of  the  parties  to  the  suit 
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Appeal  from  the  district  court  for  Custer  county: 
Bruno  O.  Hostetleb,  Judge.    Aprmed. 

John  S,  Kirlcpatrick  and  O.  H.  Holcomhy  for  appellant 

Sullivan  d  Squires,  contra. 

Sedgwick,  J. 

The  Custer  Realty  Company,  being  the  owner  of  real 
(»state  in  Custer  county,  conveyed  the  same  by  mortgage 
to  the  Union  Debenture  Company  to  secure  the  payment 
of  70  negotiable,  interest-bearing  coupon  bonds  of  |500 
each.  The  bonds  were  payable  to  bearer,  and  the  Union 
Debenture  Company  sold  and  delivered  one  of  the  bonds 
fo  this  plaintiff.  Afterwards,  the  defendant,  the  Dierks 
Lumber  &  Coal  Company,  began  an  action  in  the  dis- 
trict court  for  Custer  county  to  foreclose  several  me- 
chanics' liens  upon  the  mortgaged  property.  The  Union 
Debenture  Company  was  made  a  defendant  in  that  ac- 
tion, and  answered,  alleging  the  execution  and  delivery 
of  the  coupon  bonds  and  the  mortgage  securing  the  same, 
and  that  it  was  the  owner  of  10  of  fhose  bonds,  and  ask- 
ing for  an  accounting  of  the  amount  due  thereon  and  a 
foreclosure  of  the  mortgage.  The  referee  appointed  by 
the  court  reported  that  the  debenture  company  was  the 
owner  of  10  of  the  bonds,  and  that  the  amount  thereof  and 
interest  thereon  was  due  and  unpaid,  and  the  mortgage 
was  foreclosed  and  the  property  sold  to  the  defendant,  the 
Dierks  lumber  &  Coal  Company,  to  pay  the  debenture 
company  the  amount  so  found  due.  Afterwards  this 
plaintiff  began  this  action  in  the  district  court  for  Custer 
county  to  foreclose  the  mortgage  as  security  upon  the 
bond  held  by  her.  The  district  court  entered  a  decree  of 
foreclosure  in  her  favor,  and  the  defendant  has  appealed. 

Two  grounds  are  urged  for  reversal:  First,  that  the 
plaintiff  did  not  prove  that  there  had  been  no  action  at 
law  to  collect  the  amount  of  the  bonds;  and  second,  that 
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the  foreclosure  on  the  cross-petition  of  the  Union  Deben- 
ture Company  is  a  bar  to  tliis  action. 

1.  The  petition  allej^es  that  there  has  been  no  action  at 
law  to  collect  the  amount  due  the  plaintiff.  The  defend- 
ant's original  answer  contained  a  general  denial,  which 
denied  the  existence  of  the  bonds  and  mortgage,  as  well  as 
that  there  had  been  no  action  at  law.  The  defendant 
afterwards,  with  the  permission  of  the  courts  filed  an 
amended  answer,  which  we  have  not  found  in  this  record, 
and  we  are  not  able  to  say  whether  it  contained  a  denial 
or  admission  of  the  plaintiffs  allegation.  Moreover,  a 
witness  for  the  plaintiff  stated  directly  that  there  had 
been  no  action  at  law,  and  there  is  no  evidence  in  the 
record  tliat  there  had  been.  There  is  therefore  no  merit 
in  this  contention. 

2.  The  bond  is  payable  to  bearer,  and  contains  specific 
provisions  that  it  shall  be  paid  to  the  holder  or  holders 
thereof.  The  mortgage  contains  the  same  provisions  and 
fully  des<Tibes  the  bond.  The  transfer  of  such  a  bond 
transfei's  the  mortgage  pro  tan  to.  Stndebaker  Bros,  Mfg. 
Co.  V,  MrCargur,  20  Xeb.  500;  Todd  v.  Cremcr,  36  Neb. 
430;  Connecticut  Trust  d  Safe  Deposit  Co,  v.  Fletcher, 
61  Neb.  166.  After  the  debenture  company  had  trans- 
ferred this  bond,  it  could  not  longer  exercise  any  control 
over  it,  nor  represent  in  any  capacity  the  owner  thereof. 
The  purchaser  at  a  foreclosure  sale  takes  the  title  of  the 
parties  in  the  action  in  foreclosure. 

The  judgment  of  the  district  court  is  right,  and  is 

AFFiRMiao. 
Lbtton,  Fawcett  and  Hamee,  JJ,,  not  sitting. 
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Frank  Thuresson,  appellee,  v.  Charleys  E.  gKitERT, 

APPELLANT. 

Filed  Dbcembeb  24,  1913.    No.  17,431. 

1.  Adverse  Possession.  Possession  or  occupancy  of  land  by  perm  Is* 
sion  of  the  owner  can  never  ripen  Into  an  adverse  title. 

2-  Vendor  and  Purchaser:  Bona  Fide  Purchaser.  The  purchaser  of 
real  estate,  with  knowledge  of  his  grantor's  rights  therein,  takes 
only  those  rights. 

Appeal  from  the  district  conrt  for  Laiioaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed, 

Willmm  B.  Price  and  Ray  J.  Abbott^  for  appellniit. 
Stewart,  Williams  d  Brovm,  contra. 

Sedgwick,  J. 

The  plaintiff  obtained  a  decree  in  the  district  court  for 
Lancaster  county  enjoining  the  defendant  from  niainUiin- 
ing  a  stairway  over  a  lot  of  the  plaintiff  in  the  city  of 
Lincoln.     The  defendant  has  api)ealed. 

In  1881  George  Seifert  was  the  owner  of  the  adjoiTiinji 
lots  Nos.  18  and  19.  There  was  then  a  brirk  build iu|^  rm 
lot  18,  and  on  the  south  side  of  this  buildino;  there  wns  a 
stairway  extending  over  lot  19.  George  Seifert  flii^n  sold 
lot  19  to  one  Dorr,  and  in  the  following  year  Dorr  woM 
and  conveyed  the  lot  to  one  Thackara.  ^^'lien  Doit  find 
Thackara  took  the  conveyance  of  lot  19  inmi  Oenrge  ^vi- 
fert,  they  verbally  consented  and^agreed  witJi  Scifert  that 
he  might  maintain  a  stairway  over  lot  19  until  sneh  time 
as  they  should  desire  to  improve  and  build  upon  the  l(»t, 
and  Seifert  agreed  to  remove  the  stairway  when  it  was 
desired  to  build  upon  the  lot.  The  deed  from  Dnrr  t^^ 
Thackara  contained  the  following  clause;  "Bnbjpct  to  an 
agreement  in  regard  to  the  maintaining  by  one  Seifert  of 
the  stairway  on  his  building,  between  said  buildings  and 
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the  premises  conveyed."  Afterwards  George  Seifert  con- 
veycHi  lot  18  to  the  defendant  Charles  E.  Seifert,  who  now 
claims  tlie  right  to  maintain  the  said  stairway  by  pre- 
scription. 

It  is  a  general  rule  of  law  that  possession  or  occupancy 
of  land  by  |RTmission  of  the  owner  can  never  ripen  into 
an  advei*se  title,  and  it  seems  clear  that  that  rule  is  ap- 
plicable in  this  case.  Wlien  George  Seifert  conveyed  lot 
19  his  deed  purported  to  convey  the  whole  of  that  lot,  and, 
notwithstanding  he  conveyed  the  whole  lot,  he  desired  to 
continue  the  use  of  a  part  thereof  for  his  stairway.  His 
grantees  gave  their  qualified  consent  to  his  so  using  it^ 
and  under  that  consent  he  continued  to  use  it.  His  use 
therefore  was  plainly  permissive.  He  therefore  had  no 
easenK^nt  in  lot  19  when  he  conveyed  lot  18  to  the  defend- 
ant. The  most  tliat  he  could  convey  was  his  permissive 
right  to  use  that  part  of  lot  19  encumbered  by  his  stair- 
way, and  his  conveyance  from  George  Seifert  would  not 
change  the  character  and  effect  of  that  permission.  The 
defendant  did  not  allege  nor  attempt  to  prove  that  he  was 
a  purcliaser  witliout  notice  of  the  plaintiflF's  rights  in  the 
property,  or  that  he  took  any  other  or  different  title  or 
right  than  that  of  his  grjintor. 

The  judgment  of  the  district  court  is  clearly  right  and 
is 

Affihmbd. 

Leuton,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


H.  J.  Rackes,  appellee,  v.  Fritz  Trumpettbr,  appellant. 

Filed  December  24,  1913.    No.  17,446. 

Appeal:  Sufftctenc  t  of  Pt.kadings.  When  a  case,  within  the  jnrladie- 
tlon  of  a  justice  of  the  peace,  is  tried  In  the  district  court  without 
any  objection  to  the  sufficiency  of  the  pleadings  either  during  the 
trial  or  after  judgment,  the  issues  actually  tried  win  be  coa- 
Bldered  In  this  court  as  though  properly  pleaded. 
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Appeal  from  the  district  court  for  Holt  county :  Wil- 
liam H.  Wbstoveb,  Judge.    Afflrmed. 

James  J.  Harrington  and  Hodgkin  d  Power,  for  appel- 
lant. 

Arthur  F.  Mullen,  contra. 

Sedgwick,  J. 

This  was  an  action  upon  a  contract  by  which  the  plain- 
tiff sold  some  nursery  stock  to  the  defendant,  and  was 
within  the  jurisdiction  of  a  justice  of  the  peace,  and  be- 
gun in  the  county  court  of  Holt  county.  It  was  after- 
wards appealed  to  the  district  court  for  that  county,  and, 
from  a  verdict  and  judi^inent  in  favor  of  the  plaintiff, 
the  defendant  has  appealed. 

The  contention  of  the  defendant  is  that  the  evidence 
shows  that  the  defendant  countennanded  the  order  for 
the  nursery  stock  before  it  was  delivered,  and  that  the 
plaintiff  has  sued  upon  the  original  contract  for  the  pur- 
chase price  thereof.  Under  such  circumstances  it  is  con- 
tended th«nt  the  plaintiff's  cause  of  action  was  not  upon 
the  original  contract,  but  was  for  damages  in  counter- 
manding and  refusing  to  perform  the  contract.  The  de- 
fendant in  liis  answer  set  up  at  great  length  allegations 
of  fraud  and  misrepresentation  in  procuring  the  contract, 
and  alleged  that  for  that  reason  he  had  countermanded 
the  contract.  This  allegation  was  denied  in  the  reply. 
The  court  submitted  to  the  jury  in  its  instructions  the 
question  whether  the  contract  was  procured  by  fraud  or 
was  a  valid  contract  in  its  inception,  and  also  the  question 
whether  the  contract  or  order  Iiad  been  countermanded  by 
the  defendant,  and  stated  correctly  what  the  measure  of 
damages  would  be  in  case  the  jury  found  that  the  con- 
tract was  valid  and  had  not  been  countermanded,  and 
what  the  measure  of  damages  would  be  in  case  they  found 
it  was  valid  and  had  been  countermanded  by  the  defend- 
ant.    It  is  objected  that  this  instruction  was  erroneous 
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because  the  petition  counts  upon  the  contract  itself,  and 
did  not  contain  any  allegation  of  damage  by  reason  of  tie 
contract  having  been  countermanded.  We  think  that  the 
defendant  cannot  now  avail  himself  of  this  objection  to 
this  instruction  because  all  of  these  questions  were  fully 
tried  by  the  parties  without  objection,  and,  these  issues 
having  been  fully  tried  by  these  parties  in  the  district 
court,  they  cannot  now  allege,  for  the  purpose  of  reversing 
the  judgment  of  the  district  court,  that  the  issues  so  tried 
were  not  properly  presented  in  the  pleadings.  The  evi- 
dence shows  that  the  defendant  did  formally  notify  the 
plaintiff  that  the  order  for  the  nursery  stock  w^as  count»- 
nianded,  and  that  he  did  not  want  the  same;  but,  upon  the 
whole  rei'ord,  the  evidence  is  substantially  conflicting  as 
to  w^hether  the  defendant  insisted  upon  this  countermand 
or  afterwards  waived  it,  and  his  pleadings  and  the  whole 
course  of  the  trial  strongly  indicate  that  he  waived  the 
defense  of  countermand,  and  rested  wholly  upon  fraud 
and  misrei)resentation  in  procuring  the  contract.  The 
jury  rendered  a  verdict  for  the  contract  price  of  the  prop- 
erty. They  must  therefore  have  found  that  the  defendant 
had  waived  and  had  not  insisted  upon  his  countermand, 
and  this  finding  is  not  so  clearly  wrong  as  to  require  a 
reversal. 

The  judgment  of  the  district  court  is 

Affirmed. 

Letton,  Fawcett  and  Hambr,  JJ.,  not  sitting. 


MiCHAET.    J.    O'CONNELL,    APPELLANT,    V.    SlOUX    COUNTT, 

APPELLEE. 
Filed  December  24,  1913.    No.  17,493. 

1.  Ck)untie8:  Disallowance  of  Claim:  Review.  When  the  county 
board  disallows  a  claim  duly  filed,  and  the  record  shows  affirma- 
tively that  the  board  considered  and  acted  upon  the  merits  of  the 
claim,  and  did  not  consider  that  the  claimant  had  compromised 
his  claim'  by  receiving  a  part  thereof,  and  the  district  court,  upon 


jw- 
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appeal,  confines  the  Issue  to  that  presented  to  and  decided  by  the 
county  board,  such  holding  of  the  district  court  will  not  be  re- 
versed upon  appeal  to  this  court 

:    Population:    Eyidencb:    Compensation  of  County  Attor- 


NBT.  Under  section  19,  cIl  7,  Comp.  St.  1907,  providing  that  the 
salary  of  county  attorneys  "In  counties  having  from  four  thou- 
sand (4,000)  to  eight  thousand  (8,000)  population"  shall  be  $700, 
but  not  providing  how  the  population  shall  be  determined,  the 
latest  general  census  of  the  federal  government  does  not  neces- 
sarily control  for  years  subsequent  to  the  taking  of  such  census. 
The  fact  is  to  be  determined  by  the  best  competent  evidence  that 
can  be  procured  under  the  circumstances. 

:   :   ■ — .    While  there  is  no  fixed  ratio  between  the 


population  of  a  county  and  the  number  of  votes  polled  therein, 
in  the  absence  of  a  census  or  other  direct  evidence,  it  may  be 
competent  to  prove  the  number  of  votes  polled  as  tending  to  show 
the  population,  since  there  must  be  at  least  as  many  voters  as 
there  are  votes  polled,  and  the  population  is  always  greater  than 
the  number  of  legal  voters. 

4.  :   : .  When  the  number  of  inhabitants  is  known 

for  a  given  year  by  the  government  census  for  that  year,  and  the 
number  of  school  children  in  the  county  is  also  known  from  the 
school  census  taken  in  the  same  year,  this  tends  to  show  the  ratio 
of  population  to  the  school  children  for  other  years,  but  is  not 
conclusive,  and,  if  inconsistent  with  other  evidence,  will  not  es- 
tablish the  number  of  inhabitants  in  the  years  in  question. 

Appeal  from  the  district  court  for  Sioux  county :  Wil- 
liam H.  Westover,  Judge.    Affirmed. 

Albert  W.  Crites,  for  appellant. 

Fern  8.  Baker ^  Allen  G.  Fisher  and  William  P.  Rooney^ 
contra. 

Sedgwick,  J. 

This  plaintiff  was  the  county  attorney  for  Sioux  county 
for  the  years  1907,  1908,  1909,  and  1910.  For  the  first 
three  years  of  those  named  and  for  the  first  three-fourths 
of  the  year  1910  he  was  paid  the  salary  at  the  rate  of  |500 
a  year,  and  afterwards  he  filed  a  claim  with  the  county 
board  for  |750  balance  due  him  for  salary  for  the  time 
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named,  claiming  that  he  was  entitled  to  ?700  a  year  in- 
stead of  §r>00.  The  county  board  rejec*ted  his  claim,  and 
upon  aiii)oal  to  tlie  district  court  for  Sioux  county  he  was 
{i11ow(h1  fl50  only.  From  this  judgment  of  the  district 
c<mrt  he  has  appealed. 

1.  During  the  time  specified  he  filed  claims  for  his 
salary  quart(»rly  at  the  rate  of  |500  a  year,  which  were 
idlowed,  warrants  duly  drawn,  and  by  him  presented  and 
paid.  The  first  nmtontion  of  the  county  is  that,  by  filing 
these  claims  and  accepting  these  warrants,  he  is  now 
estopped  to  make  any  further  claim  for  salary.  The  trial 
court,  upon  demurrer,  held  that  this  was  no  defense, 
and  we  think  that  this  ruling  in  the  trial  court,  under 
the  condition  of  this  record,  was  coi'rect.  Under  the 
statute,  as  it  then  was,  the  Siilary  of  the  county  attor- 
ney deiH^nihHl  uinm  the  number  of  inhabitants  of  the 
county.  Tn  counties  of  4,000  or  more  and  less  than  8,000 
inhabitants  tlie  salai^  was  fixed  at  ?700  a  year,  and  the 
record  of  the  a(^tion  of  the  county  board  upon  the  plain- 
tiff's chiim  n^ites:  **Tlie  claim  of  M.  J.  O'Connell  for 
$750  for  back  pay  as  county  attorney  for  years  1907,  1908, 
1909,  and  first  3  quarters  of  1910,  claiming  that  the  num- 
ber of  inhabittuUs  exceeded  4,000  or  more,  was  taken  up, 
and  owing  to  the  fact  tliat  the  board  has  no  way  of  ascer- 
taining that  the  po]mlation  of  Sioux  county  was  4,000  or 
more  for  (he  abov(»  years  mentioned,  on  motion  the  claim 
was  rej(M  ted."  TIu^  record  shows  that  no  other  issue  was 
present(Ml  to  or  dett^rniined  by  tlie  county  board  than  the 
issue  so  (l(»t(Minined.  Tlie  answer  filed  in  the  district  court 
presented  only  this  issue.  This  record  show^s  that  it  was 
conceded  by  tlie  county  in  the  action  of  its  county  board 
that  the  justice  of  the  jdaintiff's  claim  depended  solely 
upon  the  number  of  inhabitants  in  the  county  during  the 
years  of  his  services.  An  amende<l  answer  was  filed  al- 
leging the  est()pi)el  relied  upon,  but  upon  demurrer,  this 
issue  Avas  by  the  court  stricken  from  the  answer.  Under 
these  circuuistiuices  the  cnse  rmglit  now  to  be  deteiinined 
upon  the  issue  so  tried  and  determined. 
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2.  The  question  is  whether  during  the  years  named 
Sioux  county  contained  4,000  or  more  inhabitants.  Sec- 
tion 19,  ch.  7,  Comp.  St.  1907,  fixes  the  salaries  of  county 
attorneys  in  these  words:  "In  counties  having  from  four 
thousand  (4,000)  to  eight  thousand  (8,000)  population, 
seven  hundred  dollars  ($700.)^'  It  did  not  specify  how  the 
number  of  inhabitants  should  be  determined.  By  the 
federal  census  of  1900  Sioux  county  contained  2,055  in- 
habitants, and  by  the  federal  census  of  1910  it  contained 
5,599.  In  some  cases,  and  for  some  purposes,  the  statute 
requires  that  the  population  of  a  given  ix)litical  subdivis- 
ion can  be  determined  only  by  a  duly  authorized  census. 
In  other  cases  it  contemplates  that  the  number  of  inhabit- 
ants may  be  determined  by  other  methods.  It  has  been 
several  times  held  by  this  court,  and  uniformly  so  far  as 
the  writer  recalls,  that  when,  as  in  this  case,  the  statute 
ma.kes  no  provision  as  to  the  method  or  time  of  ascertain- 
ing the  number  of  inhabitants,  the  latest  general  census  of 
the  federal  government  does  not  necessarily  control.  The 
salary  of  the  county  attorney  for  any  year  depends  upon 
the  number  of  inhabitants  of  the  county  during  that  year, 
and  that  fact  is  to  be  determined,  as  are  other  facts  in 
litigation,  by  the  best  competent  evidence  that  can  be  ad- 
duced under  the  circumstances.  State  v.  Long,  17  Neb. 
502;  Kolces  v.  State,  55  Neb.  691;  State  v.  Davis,  66  Neb. 
333.  In  the  opinions  in  these  cases  there  is  some  peculiar 
discussion  as  to  the  ratio  between  the  number  of  votes 
cast  at  a  general  election  and  the  number  of  inhabitants 
of  the  voting  precinct.  In  State  v.  Long,  supra.  Judge 
Maxwkll.  in  the  opinion  of  the  court,  said:  ^The  votes 
polled  at  the  election  in  1883,  when  multiplied  by  the  well- 
known  ratio  of  population  to  the  number  of  voters  in  a 
county,  is  evidence  tending  to  prove  the  number  of  inhabit- 
ants." And  in  Kokes  v.  State,  supra,  Harrison,  C.  J.,  in 
the  opinion  of  the  court,  commented  quite  at  large  on  this 
expression,  and,  apparently  without  disapproving  of  evi- 
dence of  the  number  of  votes  polled  as  determining  the 
number  of  inhabitants,  concludes  that  the  evidence  in  that 
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ease  was  not  sufficient  to  prove  that  Valley  county  at  tlie 
time  under  consideration  had  a  population  of  8,000.  The 
expression  of  Judge  Maxwell  above  quoted  we  think,  if 
riglitly  considered,  is  not  subject  to  criticism.  There  may 
not  be  a  fixed  ratio  between  the  number  of  votes  palled 
and  the  number  of  the  inhabitants  in  the  precinct,  because 
there  js  no  fixed  ratio  between  the  number  of  voters  in  the 
precinct  and  the  number  of  votes  polled.  There  is,  how- 
(»ver,  a  ratio  between  the  number  of  voters  in  the  precinct 
and  tlie  number  of  inhabitants  therein,  and  if  the  exact 
ratio  is  not  known  it  is  uniformly  found  that  there  are  at 
least  a  certain  number  of  inhabitants  for  every  given  num- 
ber of  voters  residing  in  the  precinct.  There  is  also  a  com- 
l)aratively  uniform  proportion  between  the  number  of 
children  of  school  age  in  a  given  precinct  and  the  actual 
residents  of  the  precinct.  To  say  that  the  number  of  in- 
liabitants  can  be  accurately  determined  by  knowing  the 
number  of  children  who  actually  attend  school,  or  know- 
ing tlie  number  of  voters  who  do  actually  exercise  the  elec- 
tive franchise,  would,  of  course,  be  a  non  sequitur.  There 
must,  of  course,  be  as  many  school  children  in  the  county 
as  attend  school  therein,  and  as  many  voters  as  the  votes 
actually  polled.  If  the  number  of  votes  polled  in  the 
county  is  multiplied  by  the  ratio  of  population  to  the 
number  of  voters  residing  in  the  county  there  must  be  as 
many  inhabitants  in  the  county  slf^  the  number  so  obtained, 
since  the  number  of  voters  in  the  county  must  always  be 
at  least  as  great  as  the  number  of  votes  polled.  It  is  not 
necessary  in  this  case  to  inquire  whether  there  is  a  well- 
known  and  uniform  ratio  between  the  population  of  a 
county  and  the  voters  and  school  children  therein.  We 
have  the  number  of  inhabitants  by  the  censns  of  1900,  but 
the  record  does  not  show  the  census  of  school  children  in 
that  year,  and  we  have  no  basis  from  which  to  find  the 
ratio  of  the  number  of  school  children  to  the  number  of 
inhabitants  for  the  years  in  question.  The  number  of 
school  children  in  the  county  in  1910  was  1,696.  This 
number  multiplied  by  3.25  was  very  near  the  population 
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of  the  county  aa  shown  by  the  governineiit  census.  The 
number  of  school  children  in  1907  was  863,  multiplied  by 
8.25  is  2,804.75.  The  n^mber  of  school  children  for  1908 
was  931;  for  1909  it  was  1,348;  for  1910  it  was  1,696.  In 
1908  the  total  vote  cast  was  1,034,  but  in  1909  the  vote 
cast  was  only  616,  and  in  1910  it  was  880.  If,  therefore, 
we  say  that  this  evidence  was  competent  and  tends  to 
show  that  the  ratio  of  school  children  to  the  population 
during  the  respective  years  was  3.25,  it  shows  affirma- 
tively that  the  population  in  two  of  the  years  was  less 
than  1,000,  and  the  whole  evidence  does  not  establish  with 
sufficient  certainty  the  plaintiff's  claim  for  any  year,  ex- 
cept the  year  1910,  which  was  allowed  by  the  district 
court. 

The  judgment  of  the  district  court  is 

Affibmed. 

Lbtton,  Fawobtt  and  Hambe,  JJ,,  not  sitting. 


Louis  Raapkb  bt  al.,  appellants,  v.  Jambs  E.  Bbaoom 

ET  AL.,  appellees, 

FiLKD  December  24,  1913.    No.  17,518. 

Fraudulent  ConveyancaB:  Bona  Fide  Purchasers.  If  the  vendor  of 
property  Intends  by  the  sale  to  hinder  or  delay  his  creditors,  the 
purchaser  will  not  be  protected  as  a  purchaser  in  good  faith  as  to 
the  purchase  price  not  paid  or  placed  beyond  his  control  prior  to 
his  notice  of  the  intended  fraud. 

Appeal  from  the  district  court  for  Dakota  county: 
Guy  T.  Graves,  Judge.    Reversed  with  instructions. 

McGilton,  Oaines  d  Smith,  for  api)ellants. 

Alfred  Pizey  and  Sullivan  &  Griffin,  contra. 
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Sedgwick,  J. 

The  plaintiffs  recovered  judgments  against  the  defend- 
ant JaiiK^s  E.  IJeacoin,  and,  executions  having  been  re- 
turned ther(*on  unsatisfied,  they  began  tliis  action  in  the 
district  court  for  Dakota  county  to  subject  a  tract  of  land 
in  that  county  to  the  lien  of  their  judgments,  John  P. 
I»eacom,  brother  of  James  E.  Beacom,  was  made  a  defend- 
ant in  the  action,  and  it  was  alleged  that  the  defendant 
James  E.  I>eacom  had  transfon*ed  the  title  of  the  land  to 
tfie  defendant  Jolin  P.  Beacom  in  fraud  of  his  creditors. 
The  d(*frndants  answered,  admitting  the  judgments  and  ^ 
tfie  transf(T,  and  alleged  that  the  sale  of  the  land  to  the 
defendant  John  P.  Beacom  was  in  good  faith  and  without 
intent  to  defraud  creditors.  The  trial  court 'found  the 
issues  in  favor  of  the  defendants,  and  the  plaintiffs  have 
aj)j)ealed. 

Tt  appears  that  James  and  another  brother,  Owen,  were 
engagc^d  in  the  grocery  business  in  Omaha,  and  John  re- 
sided in  Dakota  county  and  was  not  interested  in  that 
husiness.  James  bouglit  goods  of  these  plaintiffs  in  the 
spring  and  summer  of  1010,  for  which  he  was  indebted  to 
the  plaint  ills,  and  uj)on  which  said  judgments  were  ob- 
tained. In  May  of  that  year  he  executed  a  deed  to  John 
conveying  tlie  land  in  question,  but  the  deed  was  not  re- 
cordcMl,  and  A\as  afterwards  surrendered  for  cancelation 
and  a  nc^w  deed  executed  in  lieu  thereof.  The  considera- 
tion r(M'ited  in  tlie  first  deed  was  ?7,000,  and  in  the  second 
the  spe(ifi(»d  eonsid(M*ation  was  $6,400.  John  testified  upon 
the  trial  tliat  the  true  consideration  was  |5,500.  John  had 
been  in  possession  of  tlie  land  for  some  years,  and  continued 
in  i)ossession  dniing  the  time  involved  in  these  transac- 
tions. II(»  also  testified  tliat,  upon  the  making  of  the  first 
deed  in  ^Fay,  he  paid  8500  in  cash  thereon;  that  there  was 
a  mortgage  of  ^1,000  then  upon  the  property,  and  that 
the  rcMiiainiiig  Jje'^JOO  was  to  be  paid  by  the  giving  of  his 
notes  to  his  brother  James  and  his  brother  Owen,  who  was 
f(  rjiKM'ly  in  partnership  with  James,  as  above  stated.    In 
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pursuance  of  this  agi*eement,  he  did,  shortly  before  he  was 
testifying,  and  a  long  time  after  this  action  was  begun, 
execute  and  deliver  to  his  brother  Owen  a  note  for  $1,500, 
payable  in  3910,  and  to  his  brother  James  his  note  for 
^11,600,  payable  May  2,  1920. 

Various  questions  are  discussed  in  the  briefs,  such  as 
the  good  faith  or  want  thereof  on  the  part  of  the  defendant 
John  in  buying  the  land;  the  effect  of  withholding  his 
deed  from  record;  and  whether,  if  both  parties  acted  in 
good  faith  in  making  the  sale  and  purchase,  tlie  defendant 
John  would  be  protected  in  making  final  payment  after 
he  had  notice  that  the  result  would  be  to  defraud  the 
creditors  of  his  grantor.  We  do  not  find  it  iiec^ossary  to 
discuss  these  questions,  since  we  think  that  this  evidence 
shows  that  James  intended  to  hinder  and  delay  his  cred- 
itors when  he  made  the  first  deed.  He  was  then  purchasing 
goods  of  these  plaintiffs  from  time  to  time,  for  some  of 
which  he  was  indebted  when  he  made  the  deed  to  his 
brother,  and  intended  to,  and  did,  continue  such  pur- 
chases. In  the  meantime,  as  a  means  of  obtaining  credit, 
he  represented  to  the  plaintiffs  and  others  that  he  still 
owned  this  land  and  that  its  value  was  such  as  to  make 
his  credit  good.  On  these  representations  he  incurred  fur- 
ther liabilities  to  these  plaintiffs,  which  he  finds  now  that 
he  is  unable  to  pay,  and,  if  this  transaction  is  carried  out 
as  intended,  will  not  be  able  to  pay  for  many  years.  He 
was  not  a  witness  in  the  case,  and  there  is  no  direct  evi- 
dence that  he  acted  in  good  faitli.  There  are  other  cir- 
cumstances in  the  record  indicating  bad  faith  on  his 
part,  and,  under  this  evidence,  it  must  be  found  that  he 
intended  to  hinder  and  delay  his  creditors. 

In  HedricJc  v.  Strmiss,  JJhlman  &  Guthman,  42  Neb.  485, 
it  is  held:  "In  order  to  constitute  one  an  innocent  pur- 
chaser of  property  sold  for  the  purpose  of  defrauding  the 
creditors  of  the  vendor,  the  whole  consideration  must  be 
actually  paid  before  the  purchaser  had  notice  of  the  fraud- 
ulent intent.  If,  after  part  of  the  consideration  has  been 
paid|  the  purchaser  receives  notice  of  the  fraud,  he  will 
66 
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only  be  entitled  to  protection  to  the  extent  of  the  con- 
sideration paid,  or  part<^  with,  l>efore  notice.  As  to  the 
piinljase  price  not  paid,  such  vendee  will  not  be  regarded 
HH  an  innocent  purchaser  of  the  proi>erty." 

This  is  declared  to  be  the  law  by  this  court  in  other 
cases.  The  defendants  concede  that  this  rule  of  law  would 
be  applicalde  in  this  case,  unless  both  parties  to  the  trans- 
action acted  in  good  faith,  and  upon  this  feature  of  the 
case  r<.».st  their  defense  ui>on  the  proi)osition  that  James 
acted  in  g(K)d  faitli  in  the  sale  of  this  land.  As  we  are 
coiiiiielled  from  the  evidence  to  find  otherwise,  the  judg- 
ment of  the  district  court  is  reversed  and  the  cause  is  re- 
manded, with  instructions  to  enter  a  decree  that  the  said 
deed  is  void  as  to  the  said  |3,100  remaining  unpaid,  and 
that  the  land  be  sold  to  satisfy  the  plaintiff's  judgments 
aftcT  satisfying  prior  liens  or  charges  upon  the  laud. 

Reversed. 
LE'rroN,  Fawcett,  and  Hamer,  JJ.,  not  sitting. 


In  re  Estate  op  Bridget  Sweeney. 

Peter  O'Mali.ey,  Executor,  et  al.,  appellants,  v.  State 
of  xer.raska  et  al.,  appellees. 

Fn.ED  December  24, 1913.     No.  17,348. 

1.  Wills:    PitoBATE:     Parties.     A  proceeding  In  the  probate  court  to 

flettle  the  estate  of  a  decedent  is  a  proceeding  in  rem,  and  every 
one  interested  in  such  settlement  is  a  party  in  the  probate  court 
whether  he  is  named  or  not,  and  this  is  particularly  true  as  to  the 
distribution  of  an  estate  under  a  will. 

2.  Descent  and  Distribution:   Parties.    An  order  of  the  county  court 

in  the  settlement  of  an  estate,  by  which  distribution  is  made  of 
the  assets,  is  appealable  to  the  district  court,  the  proceeding 
being  in  rem,  and  all  persons  interested  In  the  dlatrlhution  of 
fiu(  h  assets  will  be  considered  parties;  and.  If  A  asks  for  an  order 
of  distribution   that   will   exclude  B   from  participation  In    tlie 
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assets,  he  cannot  afterwards  object  to  the  appearance  of  B  for  the 
purpose  of  protecting  his  Interest  in  the  county  court,  or  after- 
wards upon  appeal  to  the  district  court.  In  re  Estate  of  Creigh- 
ton,  91  Neb.  654, 

3.  :    .    Where  the  court  Is  called  upon  to  determine  the 

probate  of  a  will,  It  is  acting  upon  the  res  of  the  estate,  and 
when  an  appeal  is  taken  from  the  county  court  by  the  executors  to 
the  district  court  it  removes  the  whole  case  to  the  district  court, 
and  all  parties  interested  in  the  distribution  are  necessarily  par- 
ties in  the  district  court  and  are  entitled  to  be  heard  there. 
Following  In  re  Estate  of  Creighton,  91  Neb.  654. 

4.  Wills:    Probate:   Appeal:    Burden  of  Pboof.    When  the  proponents 

in  this  case  took  the  case  to  the  district  court  for  the  purpose  of 
having  that  court  probate  the  will  and  determine  that  it  was 
valid,  they  took  it  there  with  the  burden  upon  them  to  prove  its 
due  execution  and  the  capacity  of  the  testatrix  to  make  it  at  the 
time  of  such  execution. 

5. :    :    Testamentary  Capacity:    Review.     The  evidence 

examined,  and  held  that  the  executors  failed  to  establish  the  tes- 
tamentary capacity  of  Bridget  Sweeney  at  the  date  of  the  alleged 
will,  pnd  that  their  failure  to  prove  the  will  and  establish  it,  as 
required  by  the  statute,  leaves  them  without  any  standing  in 
this  court. 

APPEAii   from  the  district  court  for  Douglas  county: 
William  A.  Rkdick,  Jx:dge.    Affirmed. 

George  E.  Bcrtrand  and  Ouy  R,  G.  Read,  for  appellants. 

Mahoney  &  Kennedy,  contra. 

ITamer,  J. 

This  case  had  a  beginning  in  the  county  court  of  Doug- 
las county.  It  was  to  probate  the  will  of  Bridget  Sweeney. 
She  died  ^fay  5,  1909,  in  Douglas  county.  The  will  was 
dated  January-  28,  1909.  It  was  offered  for  probate  upon 
.  the  petition  of  Peter  O'Malley  who  was  named  tlierein  a*s 
executor.  It  was  filed  in  the  county  court  of  Douglas 
county  May  28,  1909.  That  court  fixed  the  hearing  for 
June  7,  1909.  It  ordered  notice  by  publication,  and  this 
was  given.    On  June  7,  1909,  James  P.  English,  who  was 
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the  county  attorney  for  Douj^las  county,  filed  objections 
to  tlie  pn»bate  of  said  will.  He  alleged  that  he  did  it  under 
instruct  ioHH  from  the  attorney  general  and  on  behalf  of 
the  state  of  Nebraska.  His  claim  was  that  the  state  of 
NebraKka  was  interested  in  said  estate  by  reason  of  the 
fact  that  the  dei*eased  died  without  heirs,  and,  if  intestate, 
"her  entii-e  estate  will  escheat  to  the  state  of  Nebraska, 
and  contestant  objects  to  the  probate  of  the  alleg-d  will 
now  on  file  in  this  court  for  the  reason  that  at  the  time 
the  said  deceascnl  is  stated  to  have  executed  sjiid  will  she 
was  of  unsound  mind  and  incapable  of  making  any  testa- 
mentary dis]x>sition  of  her  property.''  There  was  a  mo- 
ti<m  on  behalf  of  Peter  O'Malley  to  dismiss  the  objection 
(»f  tlu»  state,  for  the  reascm  that  the  state  was  not  a  proper 
party,  had  no  interest,  and  that  neither  the  attorney  gen- 
(*ral  nor  the  county  attorney  had  authority  to  appear  in 
that  court  or  in  that  action;  that  said  objections  did  not 
state  facts  entitling  the  state  to  the  relief  prayed  for  by 
it,  and  that  the  c(mtestant  was  not  entitled  to  api>ear  or 
be  heard.  Tlie  county  court  overrubni  Siiid  motion,  and 
found  that  said  instrument  was  not  the  last  will  and 
testament  of  r>ridget  Sweeney  and  that  it  should  not  be 
admitted  to  ]>robate.  August  5,  1009,  Peter  O'Malley  and 
Pollen  O'Malley,  hereinafter  called  the  proponents,  filed 
their  a])];(*al  l^ond  in  said  case,  and  the  same  was  a])proved, 
and  sul)se<iu(M]tly  they  perfected  their  appe^il  from  the  Siiitl 
judgment  of  the  county  court  to  the  district  ccmrt. 

On  February  19,  1910,  John  Burchill  and  Michael  Rur- 
chill  filed  in  the  district  court  their  petition  of  interven- 
tion in  said  procec^ling,  in  which  they  alleged  that  they 
were  the  heirs  at  law  of  the  deceased,  Bridget  Sweeney, 
iKMng  tlu*  sons  of  John  Burchill,  deceased,  who  was  a  half- 
brother  of  r»ri(lg(»t  Sweeney.  In  their  petition  they  recited 
tlie  i)roc(M'(lings  tlieretofore  had,  and  alleged  that  by 
reason  (^f  th(Mr  relationship  to  the  deceased  they  had  an 
interest  in  tlie  matter  in  litigation  and  in  the  successful 
upholding  of  the  order  of  the  county  court  denying  pro- 
bate; that  at  the  date  of  the  will  the  testatrix  was  a  woman 
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of  advanced  years,  in  feeble  health  of  body  and  mind, 
being  of  unsound  mind  and  incapable  of  making  any  testa- 
mentary disposition  of  lier  property;  that  the  signature  of 
Bridget  Sweeney  to  said  will  was  procured  by  the  im- 
proper acts  and  undue  influence  exerted  over  her  by  Ellen 
O'Malley,  the  chief  beneficiary  therein,  and  her  family. 
The  proponents,  Peter  O'Malley  and  Ellen  O'Malley,  sev- 
erally moved  to  dismiss  the  petition  of  intervention  be- 
cause it  did  not  state  facts  suflQcient  to  entitle  the  peti- 
tioners to  intervene;  that  they  were  not  entitled  to  inter- 
vention; that  the  petition  was  filed  too  late;  that  the 
action  was  begun  in  the  county  court  and  tried  there,  and 
setting  up  the  date  of  the  judgment  rendered  and  the  date 
of  their  appeal.  The  motions  to  dismiss  were  overruled. 
On  the  23d  day  of  May,  1910,  the  Burchills  filed  an 
amended  petition  of  intervention,  substantially  the  same 
as  their  original  petition,  with  the  additional  allegation 
that  the  interveners  had  no  knowledge  of  tlie  death  of 
Bridget  Sweeney,  nor  of  the  proposed  probate  of  said  will, 
nor  of  the  objections  thereto  by  the  state  of  Nebraska  for 
several  months  after  said  proceedings  took  place;  but 
affiant  (Michael  Burchill)  "did  not  learn  said  facts  until 
this  cause  was  pending  in  this  court."  The  proponents 
then  severally  moved  to  dismiss  the  amended  petition  of 
intervention,  repeating  substantially  their  motion  against 
the  original  petition,  overruled  June  14,  1910.  Propo- 
nents further  moved  the  court  to  strike  certain  portions  of 
said  amended  petition  therefrom,  from  paragraph  7  the 
words,  "a  woman  of  advanced  years,  in  feeble  health  of 
body  and  mind,"  and  from  the  same  paragraph  the  words, 
"and  that  the  pretended  will  offered  for  probate  is  not  the 
will  of  Bridget  Sweeney,"  and  all  of  paragraph  8  intro- 
ducing the  new  issue  that  the  signature  to  said  will  was 
procured  by  the  undue  influence  of  Ellen  O'Malley  and  her 
family,  for  the  reason  that  said  allegations  changed  the 
issues  presented  to  and  tried  by  the  county  court ;  the  sole 
question  there  being  raised  by  the  objection  that  "she  was 
of  unsound  mind  and  incapable  of  making  any  testamen- 
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tary  disposition  of  her  property."  Said  motions  were 
overruled  and  exceptions  taken.  The  projjoneuts  then  an- 
sweriMi,  admitting  the  allegations  recited  in  the  record, 
adopted  tfie  orijjinal  petition  for  probate  as  part  of  their 
answer,  and  specifically  denying  the  remaining  portions 
of  said  fK'tition.  The  state  of  Nebraska  did  not  api»ear  in 
the  case  after  the  trial  in  the  county  courts  and  made  no 
ap[H»arance  whatever  in  the  district  court.  There  was  in 
the  district  court  a  trial,  a  Terdict,  and  a  motion  for  a 
new  trial,  and  a  judgment  denying  the  probate,  from  which 
jiidgnumt  Peter  O'Malley  and  Ellen  O'Malley  appealed  to 
this  court. 

On  behalf  of  the  appellants  it  is  argued  that  the  inter- 
vention of  tlie  Burchills,  who  were  designated  in  the  ap- 
IK'lIants'  brief  as  the  defendants,  was  too  late.  There  is 
ciuoted  from  section  50a  of  the  code,  the  following:  "Pend- 
ing or  to  be  brought  in  any  of  the  courts  of  the  state  of 
Nebraska,  •  •  •  either  before  or  after  issue  has  been 
joined  in  the  action,  and  before  the  trial  commences."  It 
is  allog(Ml  that  the  Burchills  might  have  intervened  in  the 
county  court  either  before  or  after  issue  joined  between 
tlie  proi)onents  and  the  state,  or  before  the  trial  com- 
menced in  that  court;  but  that  thereafter  they  were  pre- 
cluded from  intervening  either  in  that  court  or  in  any 
other  court  to  wliich  the  case  might  be  taken.  It  is  fur- 
ther allegcnl  that,  conceding  for  the  purpose  of  this  argu- 
ment tlie  riglits  of  the.  contestant  to  intervene,  they  could 
not  in  the  district  court  interject  into  the  record  a  new  or 
ndditioiial  olgection  to  the  probate  of  the  will.  It  is  also 
alleged  that  the  court  erred  in  overruling  the  proponents' 
motion  to  strike  from  contestants'  amended  petition  the 
new  issue  of  "undue  influence"  made  by  paragraph  8,  as 
well  as  tlie  ol)jectionable  words  of  paragraph  7.  It  was 
argued  that  the  issue  presented  was  doubly  objectionable; 
that,  in  addition  to  its  being  a  changed  issue,  it  was  con- 
trary to  tlie  old  issue  which  was  retained — ^that  the  testa- 
trix was  of  unsound  mind  and  incapable  of  making  any 
testamentary  disposition  of  her  property.     As  a  part  of 
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the  argument  it  was  said  that  "undue  influence  in  this 
regard  can  only  be  exei'ted  upon  one  who  has  testamen- 
tary capacity."  .It  was  further  urged  that  the  court  erred 
in  giving  its  instruction  upon  undue  influence  and  in  sub- 
mitting this  issue  to  the  jury,  and  in  submitting  to  the 
jury  a  separate  finding  on  this  subject,  because  there  was 
no  evidence  tending  to  support  a  finding  that  there  was 
"undue  influence"  exerted  or  attempted.  To  this  there 
was  the  retort  of  the  contestants  that  the  jury's  finding 
on  the  subject  was  in  favor  of  the  proponents,  and,  conse- 
quently, that  there  was  no  prejudicial  error. 

Bridget  Sweeney  at  the  time  of  her  death  was  80  years 
old.  The  instrument  presented  as  the  last  will  and  testa- 
ment of  said  Bridget  Sweeney  purported  to  make  some 
small  gifts  to  charity,  and  then  undertook  to  dispose  of 
the  remainder  of  her  property,  which  consisted  of  about 
f 8,000  in  money,  by  the  seventh  paragraph.  It  reads:  "As 
neither  my  husband  John  Sweeney,  deceased,  nor  myself 
have  any  brothers,  sisters,  or  near  relatives,  it  is  my  will, 
and  I  give,  devise  and  bequeath  to  my  dear  friend  Ellen 
O'Malley,  who  for  many  years  has  been  near  and  dear  to 
me,  all  the  rest,  remainder  and  residue  of  my  property 
both  real  estate  and  personal  property  of  any  nature 
whatsoever  of  which  I  may  die  seized  or  possessed."  At 
the  trial  of  the  case  there  was  a  general  verdict,  in  which 
the  jury  found  that  tlie  instrument  offered  for  probate 
was  not  the  last  will  and  testament  of  Bridget  Sweeney, 
deceased.  There  were  also  special  findings  in  respect  to 
interrogatories  submitted  by  the  court.  (1)  "Was  Bridget 
Sweeney  on  January  28, 1909,  of  sufficient  mental  capacity 
to  make  a  will?"  A.  "No."  (2)  "Was  the  signature  of 
Bridget  Sweeney  to  the  document  dated  January  28,  1909, 
procured  by  the  undue  influence  of  Ellen  O'Malley  and 
her  family?"  A.  "No."  After  the  return  of  the  foregoing 
verdict  and  special  findings  there  was  a  motion  for  a  new 
trial  filed  by  the  proponents,  and  the  same  was  overruled, 
and  judgment  entered  finding  the  instrument  was  not  the 
last  will  and  testament  of  Bridget  Sweeney. 
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The  appellants  contend,  first,  that  the  Biirchills  should 
not  have  been  permitted  to  intervene  after  the  case  had 
been  api)ealed  to  the  district  court.  This  question  seeiua 
to  have  been  considered  in  In  re  Estate  of  Crcij/htoiK  91 
Neb.  654.  Tn  tliat  case  it  is  said  in  the  second  i)ai;iigraph 
of  the  sylla])us:  "An  order  of  the  county  court  in  the 
settlement  of  an  estate,  by  which  distribution  is  made  of 
the  assets,  is  appealable  to  the  district  court;  the  proceed- 
ing being  in  rem,  all  persons  interested  in  the  assets  are 
parties.  If  A  asks  for  an  order  of  distribution  that  will 
exclude  I>  from  participation  in  the  assets,  he  cannot  af- 
terwards object  to  the  appearance  of  B  to  protect  his 
interest  in  the  county  court,  or  afterwards  upon  appeal 
to  the  district  court."  In  that  case  it  was  said  in  the  body 
of  the  o])inion  tliat  tlie  proof  of  the  so-called  unnamed 
heirs  presents  unciuestloned  authority  to  stipulate  the 
proposition  that  the  decree  of  the  probate  court  in  the 
settlenu^nt  of  estates  upim  matters  within  the  jurisdic- 
tion of  tliat  court  is  final  unless  appealed  from,  and  cannot 
collaterally  be  attacked.  It  was  also  said  that  the  disposi- 
tion of  tliat  question  did  not  determine  the  question  of 
the  right  to  appear  in  the  district  court  after  the  case  had 
been  appealed.  The  court  then  makes  reference  to  the 
case  of  Blotch  ford  v.  Tfewherry,  100  111.  484,  and  says: 
"What  that  ccmrt  decided  v  is  that  new  parties  could  not 
appear  and  x)resent  new  issues  in  the  appellate  court. 
This,  however,  does  not  decide  the  question  that  is  before 
us.  Tlie  proceeding  in  the  probate  court  to  settle  the 
estate  of  a  decedent  is  a  proceeding  in  rem.  Every  one 
interest(Ml  is  a  party  in  the  probate  court,  whether  he  f.s 
named  or  not,  and  this  is  particularly  true  as  to  the  ques- 
tion of  the  distribution  of  the  estate.  Under  our  statute 
it  is  not  necessary  to  give  any  notice  of  the  hearing  upon 
the  distribution  of  the  assets  of  the  estate.  Everybody 
interest(^d  in  that  distribution  is  a  party  to  the  proceed- 
ing, wlH^ther  he  has  appeared  in  the  probate  court  in  the 
]>rocecding  or  not,  and  so,  if  the  state,  in  behalf  of  this 
charity,  was  interested  in  the  distribution  of  the  assets 
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in  the  probate  court,  it  wa«  necessarily  a  party  before  that 
court,  tohethcr  it  appeared  there  or  not.  The  court  was 
acting  upon  the  res  of  the  estate,  and  not  upon  the  persons 
interested  in  it.  Therefore,  it  seems  to  follow  that,  when 
an  api)eal  was  taken  by  the  executors  to  the  district  court, 
it  removed  the  whole  case  to  the  district  court,  and  all 
parties  interested  in  the  distribution  were  necessarily  i)ar- 
tles  there  and  entitled  to  be  heard." 

It  would  seem  that  the  position  of  this  court  in  that  case 
is  amply  sustained  by  the  authorities  and  by  the  reason 
of  the  rule.  In  contemplation  of  law  the  Burchills  were 
parties  to  tlie  proceeding  in  the  county  court;  but,  whether 
so  or  not,  the  appeal  was  by  the  proponents,  and  not  by 
the  contestants.  The  case  was  dropi)ed  by  the  state  in 
the  county  court  and  the  state  did  not  again  appear;  but 
between  the  proi)onents  and  the  contestants  there  remains 
the  final  contention.  The  proponents  took  the  case  to  the 
district  court  on  appeal.  Under  the  decision  quoted,  if 
they  took  it  there,  they  took  it  there  as  against  all  per- 
sons whose  rights  might  be  affected  by  admitting  the  in- 
strument to  probate.  They  took  the  same  there  to  have 
the  will  probated,  to  have  it  determined  that  it  was  the 
last  will  and  testament  of  Bridget  Sweeney.  When  the  pro- 
ponents took  the  case  to  the  district  court  for  the  purpose 
of  having  that  court  probate  the  will  and  determine  that 
it  was  valid,  they  took  it  there  with  the  burden  upon  them 
to  prove  its  due  execution  and  the  capacity  of  the  testatrix 
to  make  it  at  the  time  of  its  execution.  They  failed  to 
establish  the  testamentary  capacity  of  Bridget  Sweeney 
at  the  date  of  the  alleged  will.  Their  failure  to  prove  the 
will  and  establish  it  as  required  by  law  leaves  them  with- 
out any  standing. 

A  brief  review  of  the  facts  should  be  given  as  they  are 
shown  by  the  evidence.  Richard  O'Keefe  knew  the  de- 
ceased in  Cornwall,  England,  52  or  53  years  before  her 
decease.  She  was  then  a  woman  past  the  age  of  30  years. 
Her  husband,  John  Sweeney,  was  a  man  of  middle  age  at 
^Jiat  time.    He  was  a  laborer  in  the  tin  mines  of  Cornwall. 


882  NEBRASKA  REPORTS.  [Vol.  94 


Raapke  v.  Beaoom. 


Sedgwick,  J. 

The  plaintiffs  recovered  judgments  against  the  defend- 
ant James  E.  Beacom,  and,  executions  having  been  re- 
turned thereon  unsatisfied,  they  began  this  action  in  the 
district  court  for  Dakota  county  to  subject  a  tract  of  land 
in  that  county  to  the  lien  of  their  judgments,  John  P. 
Beacom,  brother  of  James  E.  Beacom,  was  made  a  defend- 
ant in  the  action,  and  it  was  alleged  that  the  defendant 
James  E.  Beacom  had  transferred  the  title  of  the  land  to 
the  defendant  John  P.  Beacom  in  fraud  of  his  creditora 
The  defendants  answered,  admitting  the  judgments  and 
the  transfer,  and  alleged  that  the  sale  of  the  land  to  the 
defendant  John  P.  Beacom  was  in  good  faith  and  without 
intent  to  defraud  creditors.  The  trial  court 'found  the 
issues  in  favor  of  the  defendants,  and  the  plaintiffs  have 
appealed. 

It  appears  that  James  and  another  brother,  Owen,  were 
('ngaged  in  the  grocery  business  in  Omaha,  and  John  re- 
sided in  Dakota  county  and  was  not  interested  in  that 
l)usin(vss.  James  bought  goods  of  these  plaintiffs  in  the 
spring  and  suninier  of  1910,  for  which  he  was  indebted  to 
tlie  plaintifl's,  and  upon  which  said  judgments  were  ob- 
tained. In  ]May  of  that  year  he  executed  a  deed  to  John 
conveying  tlie  land  in  question,  but  the  deed  was  not  re- 
corded, nnd  was  afterwards  surrendered  for  cancelation 
and  a  new  deed  executed  in  lieu  thereof.  The  considera- 
tion recited  in  the  first  deed  was  $7,000,  and  in  the  second 
the  siocificd  consideration  was  |6,400.  John  testified  upon 
the  tvu\\  tliat  tlie  true  consideration  was  $5,500.  John  had 
been  in  poss(  ssian  of  tlie  land  for  some  years,  and  continued 
in  possi^ssion  (luring  the  time  involved  in  these  transac- 
tions, lie  also  testiticd  that,  upon  the  making  of  the  first 
deed  in  ^May,  he  paid  §500  in  cash  thereon;  that  there  waa 
a  mortgage  of  $1,000  then  upon  the  property,  and  that 
the  remaining  ?3,100  was  to  be  paid  by  the  giving  of  his 
notes  to  liis  brother  James  and  his  brother  Owen,  who  was 
f(  r]ii(^7'ly  in  partnership  with  James,  as  above  stated.    In 
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pursuance  of  this  agi*eement,  he  did,  shortly  before  he  was 
testifying:,  and  a  long  time  after  this  action  was  begun, 
execute  and  deliver  to  his  brother  Owen  a  note  for  $1,500, 
payable  in  1930,  and  to  his  brother  James  his  note  for 
?1,600,  payable  May  2,  1920. 

Various  questions  are  discussed  in  the  briefs,  such  as 
the  good  faith  or  want  thereof  on  the  part  of  the  defendant 
John  in  buying  the  land;  the  effect  of  withholding  his 
deed  from  record;  and  whether,  if  both  parties  acted  in 
good  faith  in  making  the  sale  and  purchase,  the  defendant 
John  would  be  protected  in  making  final  payment  after 
he  had  notice  that  the  result  would  be  to  defraud  the 
creditors  of  his  grantor.  We  do  not  find  it  necessary  to 
discus»s  these  questions,  since  w^e  think  that  this  evidence 
shows  that  James  intended  to  hinder  and  delay  his  cred- 
itors when  he  made  the  first  deed.  He  was  then  purchasing 
goods  of  these  plaintiffs  from  time  to  time,  for  some  of 
which  he  was  indebted  when  he  made  the  deed  to  his 
brother,  and  intended  to,  and  did,  continue  such  pur- 
chases. In  the  meantime,  as  a  means  of  obtaining  credit, 
he  represented  to  the  plaintiffs  and  others  that  he  still 
owned  this  land  and  that  its  value  wajs  such  as  to  make 
his  credit  good.  On  these  representations  he  incurred  fur- 
ther liabilities  to  these  plaintiffs,  which  he  finds  now  that 
he  is  unable  to  pay,  and,  if  this  transaction  is  carried  out 
as  intended,  will  not  be  able  to  pay  for  many  years.  He 
was  not  a  witness  in  the  case,  and  there  is  no  direct  evi- 
dence that  he  acted  in  good  faith.  There  are  other  cir- 
cumstances in  the  record  indicating  bad  faith  on  his 
part,  and,  under  this  evidence,  it  must  be  found  that  he 
intended  to  hinder  and  delay  his  creditors. 

In  Hedrick  v.  Strauss,  Uhlman  d  Guthman,  42  Neb.  485, 
it  is  held:  "In  order  to  constitute  one  an  innocent  pur- 
chaser of  property  sold  for  the  purpose  of  defrauding  the 
creditors  of  the  vendor,  the  whole  consideration  must  be 
actually  paid  before  the  purchaser  had  notice  of  the  fraud- 
ulent intent.  If,  after  part  of  the  consideration  has  been 
paid,  the  purchaser  receives  notice  of  the  fraud,  he  will 
66 
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said  that  tli(*y  were  a  poor  old  couple  and  that  all  they  had 
in  the  world  was  this  money.  Up  to  that  time  Deverees 
had  known  nothiiijij  about  any  money.  On  inquiry  he  was 
told  tliat  the  Sweeneys  had  sold  a  lot^  and  that  it  was  be- 
lieved that  they  had  money  in  the  house.  Deverees  was 
then  joined  by  another  detective,  and  they  went  down  int^ 
the  dugout  or  cellar.  Tliere  they  found  something  between 
the  sills  on  top  of  the  ground  and  under  the  floor,  and 
about  on  a  level  with  tlie  last  step.  This  w^as  a  heavy 
bundle  wrni)])(Ml  in  paper.  Thej^  asked  Mrs,  Sweeney  if 
that  was  tlie  money,  and  she  said  it  was.  They  unwrapped 
the  i)aiK»r  and  found  a  sack  tied  up  inside  of  it.  $2,000 
WTM^e  found  in  this  sack,  During  this  time  a  search  was 
going  on  for  Mr.  Sweeney.  He  waB  found  dovm  by  the 
river.  They  took  ilr.  Sweeney  with  them  to  the  house, 
but  he  was  unable  to  locate  the  remainder  of  the  money. 
The  ofliccM-s  continued  to  dig  around  in  the  cellar,  but 
neith(T  of  the  Sweeneys  could  help  them  to  find  the 
money.  Tliey  had  buried  it,  but  had  lost  it  and  did  not 
know  wliere  it  was.  The  officers  found  $225  wrapped  up  in 
a  little  ch)tli  and  hidden  in  an  old  nail  keg  with  a  lot  of 
nails  and  screws.  They  found  $12  or  $15  in  bills  in  the 
bed,  and  they  found  $8,000  in  a  jar  buried  in  the  cellar. 
The  only  food  in  the  house  was  a  soup  bone  in  an  old 
kettle  and  some  di'y  bread  in  a  box.  The  bed  was  unclean. 
The  plaster  was  off  the  walls.  The  little  house  was  practi- 
cally uninhabitable.  Mrs.  Sweeney  was  unable  to  talk 
int(*lli^i]jently  u]>on  any  subject. 

Mr.  John  J.  O'Connor  testified  that  he  was  a  lawyer  of 
many  years'  practice;  that  he  resided  in  Omaha;  that  he 
had  known  the  Sweeneys;  that  he  had  been  consulted  by 
them  for  many  years;  that  he  knew  that  the  $10,000  which 
they  buried  was  the  result  of  the  sjile  of  a  lot;  that  after 
the  Sweeneys  were  sent  to  a  hosintal  he  represented  Mrs. 
Sween(\v  in  appealing  from  an  order  of  the  probate  court 
placing  her  under  guardianship;  that  she  told  him  that 
she  remenibered  Peter  O'Malley  and  Dick  O'Keefe,  but 
that  she  did  not  know^   Mrs.   O'Malley;  that  after  Mr, 
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Sweeiiey's  death  Mrs.  Sweeney  became  very  melancholy; 
that  she  failed  rapidly  both  mentally  and  physically ;  that 
while  Mrs.  Sweeney  was  at  the  O'Malleys  Mr.  O'Connor 
visited  her  there;  that  her  conversation  was  in  fragments; 
that  she  could  not  follow  a  conversation,  and  that  she 
would  answcF  "yes'*  or  "no"  to  a  question,  and  then  she 
would  wander  off  and  talk  of  something  else;  that  she 
could  not  carry  on  a  continued  conversation  and  did  not 
for  months  before  she  went  to  the  O'Malleys. 

There  is  something  of  a  review  of  the  facts  and  a  review 
of  the  law  in  a  case  bearing  some  similarity  to  this  one 
in  In  re  Estate  of  Paisley,  91  Neb.  139.  In  that  case  the 
contestants  had  the  judgment  in  the  county  court,  which 
denied  probate  of  the  will,  and  the  proponent  appt^aled  to 
the  district  court.  On  the  trial  in  the  district  court  the 
proponent  had  the  verdict  and  the  judgment,  and  there 
was  an  appeal  to  this  court  by  the  contestants.  It  wa*s 
contended  by  the  contestants  that  the  verdict  was  con- 
trary to,  and  was  not  sustained  by,  the  evidence.  The  con- 
testants were  collateral  heirs  of  the  deceased,  and  they 
contested  the  will  on  the  grounds  of  the  mental  incapacity 
of  the  testator  and  undue  influence  on  the  part  of  the 
widow  in  procuring  its  execution.  In  the  body  of  the 
opinion  it  is  said:  "Undue  influence  and  weakness  of 
body  and  mind  are  often  closely  allied,  and  it  may  be 
difficult  to  tell  exactly  which  may  have  been  the  stronger 
factor  in  bringing  about  the  result  in  any  given  case 
where  the  testator  is  enfeebled  by  illness,  and  has  disre- 
garded the  natural  objects  of  his  bounty  and  has  devised 
all,  or  the  greater  part  of  his  property,  to  a  stranger  or  to 
one  whose  integrity  of  purpose  may  well  be  questioned 
because'of  his  conduct  and  his  apparent  self-interest  as  the 
chief  beneficiary  of  the  will,  and  because  of  his  opportu- 
nity to  exercise  undue  influence  upon  the  testator." 

In  1  TJnderhill,  Law  of  Wills,  sec.  125,  it  is  said :  "The 
mental  and  physical  capacity  of  the  deceased  is  to  be 
considered  in  determining  what  degree  of  influence  will 
vitiate  his  will.    ♦    ♦    ♦    The  will  of  one  whose  independ- 
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PDce  has  been  weakened  by  indulgence  in  dissipation,  op 
whose  stamina,  physical  or  mental,  has  been  broken  by 
illness  or  old  age,  may  be  easily  overcome.  •  •  •  Every 
case  dejx^nds  wholly  upon  its  own  particular  facts  and 
attendant  circumstances.^'  Section  137:  "The  fact  that 
the  party  superintending  the  execution  of  the  will,  or  the 
person  who  i)ropound8  it  for  probate,  takes  a  large  bene- 
fit under  it,  is  a  circumstance  raising  a  suspicion  of  undue 
influence." 

Upon  an  examination  of  the  evidence  in  this  case,  we 
are  of  the  opinion  that  the  general  verdict  of  the  jury  that 
the  will  was  not  the  last  will  and  testaujent  of  Bridget 
Sweeney  was  con-ect,  as  was,  also,  the  special  finding  that 
slie  was  not  of  sufticient  mental  capacity  to  make  a  will. 
InsulVuieiJcy  of  mental  capacity  to  make  a  will  and  undue 
influoTic(*  may  both  be  found  in  an  examination  of  the  fol- 
lowing cases,  which  seem  clearly  to  sustain  the  view  to 
whicli  we  liave  come,  tliat  the  testatrix  was  witliout  suffi- 
cient mental  capacity  to  dispose  of  her  property  at  the 
time  the  will  was  executed:  Higginbotham  v,  Higgin- 
bothaw,  lOfi  Ala.  314;  Bevelot  v.  Lestrade,  153  111.  625; 
Rivard  v,  Rivard,  109  Mich.  98;  Gordon  v.  Burris,  141  Mo. 
()02;  Pcrrct  v.  Ferret,  184  Pa.  St  131;  Orchardson  v.  Go- 
peld,  171  111.  U;  Baker  v.  Baker,  102  Wis.  226;  Hampson 
V,  Guij,  61  Law  T.  Eep.  n.  s.  (Eng.)  778;  Hall  v.  Hail,  18 
Law  T.  Rep.  n.  s.  (Eng.)  152;  Carroll  v.  Hause,  48. N.  J. 
Eq.  269;  Purdij  v.  Hall,  134  TIL  298;  Brotvn  v.  Fisher,  63 
Law  T.  Rep.  n.  s.  (Eng.)  465.  Hegney  v.  Head,  126  Mo. 
019;  Sheehan  v.  Kearney,  82  Miss.  688;  Whitelaw's  Ecp^r 
V.  KSims,  90  Va.  588;  MiUcr  v.  Miller,  187  Pa.  St  572;  In 
re  Estate  of  Nor  maud,  88  Neb.  767;  Seebrock  t?.  Fedataa^ 
30  Neb.  424. 

Ry  section  126,  ch.  23,  Comp.  St  1911,  it  is  provided: 
"Ev(»ry  person  of  full  age  and  sound  mind  may,  by  his  lajs* 
will  and  testament,  in  writing,  bequeath  and  dispose  of  all 
his  personal  estate  remaining  at  his  decease,  and  all  his 
rijL^its  thereto  and  interest  therein,  and  all  Mich  estate  not 
disposed  of  by  the  will  shall  be  administered  as  intestate 
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estate."    It  will  be  seen  that  only  persons  of  sound  mind 
may  bequeath  and  dispose  of  personal  estates. 

The  judgment  is  fully  sustained  by  evidence  of  a  most 
convincing  character  and  by  precedent.  The  judgment  of 
the  district  court  is 

Affirmed. 

Fawcbtt  and  Sedgv^ick,  J  J.,  concur  in  the  conclusion. 


ANDRBV7  Nelson  et  al.,  appellees;  Albert  E.  Parmelee, 
Intervener,  APPELiiANT,  v.  City  of  Florence  bt  al., 
appellees. 

Filed  December  24, 1913.     No.  17,987. 

1.  Judgement:  Adjudication  as  Precedent.  Where  a  city  of  more  than 
1,000  population  and  less  than  5,000  entered  Into  an  agreement 
with  a  contractor  by  which  said  contractor  was  to  pave  a  street 
within  the  city,  and  he  proceeded  with  the  work  until  it  was 
completed,  and  a  taxpayer  of  the  city,  who  had  full  knowledge  of 
the  progress  of  the  work,  waited  until  after  its  completion  and 
until  the  city  had  the  use  and  enjoyment  of  said  street  with  its 
Improvements,  and  then  sought  to  enjoin  the  payment  therefor, 
and  the  case  was  determined  in  the  district  court  against  him. 
and  also  against  him  on  appeal  In  the  supreme  court,  in  an  effort 
by  other  plaintiffs  in  a  new  case  to  have  the  facts  re-examined 
and  re-adjudicated,  this  court  will  follow  the  finding  and  judgment 
of  the  supreme  court  in  the  former  case,  not  because  the  judg- 
ment in  the  former  case  makes  the  matter  under  consideration 
res  judicata,  but  because  of  the  rightful  force  of  a  just  precedent 
in  a  legal  controversy  touching  matter  of  the  same  kind.  Had- 
lock  V,  Tucker,  93  Neb.  510. 

E.  Municipal  Corporations:  Street  Intprovements:  Injunction:  Re- 
view. Where  a  taxpayer,  in  an  action  such  as  that  last  described, 
because  of  the  alleged  inferiority  of  material  used  in  the  pave- 
ment of  a  street,  and  because  of  alleged  defects  in  workmanship, 
seeks  to  enjoin  the  payment  for  the  construction  of  the  improve- 
ment, he  will  be  required  to  bring  his  action  before  the  contractor 
has  invested  his  money  and  finished  his  work,  and  if  he  waits 
until  the  work  is  completed  and  the  city  is  in  the  full  enjoyment 
of  the  Improvement,  and  the  equities  of  the  case  have  been 
fairly  considered  by  the  trial  court,  the  findings  and  judgment  of 
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such  trial  court  will  not  be  disturbed  because  of  alleged  Irregu- 
larities in  the  letting  of  the  contract  or  slight  defects  in  con- 
struction; provided,  that  the  work  itself  is  a  substantial  com- 
pliance with  the  contract. 

^.  Appeal:  EgriTY :  Tkial  De  Novo.  The  supreme  court  is  not  bound 
by  the  findings  and  judgment  of  the  trial  court  in  an  equity 
case,  but  it  is  the  duty  of  this  court  to  try  the  case  de  novo,  and 
to  reach  an  independent  conclusion  as  to  the  weight,  credibility 
and  effect  of  the  evidence,  and  to  render  judgment  accordingly. 
Colby  V.  Foxworthy,  80  Neb.  244.  And  the  conclusion  of  the 
trial  court,  derived  from  the  consideration  of  the  evidence  of 
witnesses  in  the  presence  of  the  court,  will  not  be  regarded,  unless 
upon  thfe  whole  record,  in  view  of  the  position  of  the  trial  court 
in  weighing  such  evidence,  they  appear  to  be  right,  Orandin  v. 
First  Xdt.  Batik,  70  Neb.  730.  And  in  cases  where  the  evidence 
in  the  district  court  consists  of  oral  testimony  which  is  In  sharp 
and  irrecont  liable  conflict,  and  the  conclusion  derivable  there- 
from is  dei)cndent  in  part  upon  inferences  from  circumstances, 
some  of  which  are  in  dispute,  and  in  part  upon  the  weight  and 
credibility  of  testimony  to  be  determined  from  the  degree  of 
competency  of  the  witnesses,  their  opportunity  for  knowledge,  and 
the  apparent  clearness  of  their  recollection,  and  the  reasons  there- 
for, the  findings  of  the  trial  judge  will  be  considered  in  deter- 
mining the  issues  in  this  court.  Cooley  v.  Rafter,  80  Neb,  181; 
Mcnsin  v.  Kcllcy,  81  Neb.  206. 

ArPi:AL  fin)m  the  district  court  for  Douglas  county: 
Chaki.ks  Leslik,  Julxje.    Affirmed. 

Will  ff.  Thompson^  for  appellant 

Carl  E.  Herring,  John  M,  Redmond  and  R,  H.  Olmsted, 
contra. 

IlAMEU,  J. 

This  is  an  a]>]H'al  from  the  judjrment  of  the  district 
court  for  Douj^las  county.  The  pleadinp^s  on  behalf  of  the 
plaintilTs  aiul  iutorveiicrs  iwo  of  great  length.  We  will  con- 
tent ourselves  with  a  statement  of  the  general  purposes  of 
the  action,  a  rc^feronce  to  what  is  denied  or  admitted,  and 
a  review  of  the  facts  as  they  api)ear  from  the  evidence, 
'^he  petitinn  and  amended  ])(»titions  on  behalf  of  the  plain- 
tiffs and  inieiveners  aHeg<*  tliat  they  are  taxpayers  and 
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freeholders  of  the  city  of  Florence;  that  they  prosecute 
their  action  on  their  own  behalf  and  on  behalf  of  all  other 
taxpayers  and  freeholders  of  the  city  of  Florence;  that  the 
city  is  a  city  of  the  second  class  governed  by  the  provisions 
of  chapter  37,  Ann.  St.  1909.  It  is  then  alleged  that  the 
city  entered  into  a  contract  with  the  defendant  M.  Ford 
for  the  improving  of  Main  street  in  the  city  of  Florence. 
.While  it  is  claimed  that  the  contract  w^as  void  for  certain 
alleged  errors,  it  is  not  denied  tliat  the  street  was  im- 
proved, yet  it  is. claimed  that  there  are  certain  defects  in 
parts  of  the  workmansliip  and  inferiority  in  parts  of  the 
material  used.  The  interveners  allege  the  ownersliip  of 
certain  real  estate  in  the  city  of  Florence  which  they  claim 
to  own.  From  time  to  time  amended  petitions  of  inter- 
vention were  filed  and  orders  were  made  pending  tlie  final 
determination  of  the  case.  They  relate  to  the  granting  of 
a  temporary  injunction  and  modifications  of  the  same,  and 
leave  to  file  amended  pleadings.  The  answer  of  Ford  is  a 
denial  of  the  material  things  set  forth  in  the  petitions  and 
petitions  of  intei^vention.  There  is  also  an  answer  of  the 
defendant,  the  city  of  Florence. 

The  decree,  so  far  as  it  is  necessary  to  allege  its  con- 
tents, recites  that  the  case  came  on  to  be  heard  upon  the 
second  amended,  petition  of  intervention,  the  answer 
thereto  of  M.  Ford,  and  of  the  city  of  Florence,  the  replies, 
the  evidence  and  the  arguments  of  counsel ;  that  the  court 
finds  in  favor  of  the  said  M.  Ford  and  the  said  city  of 
Florence  and  against  said  interveners;  that  the  order  of 
injunction  heretofore  granted  should  be  dissolved;  that 
the  city  of  Florence  and  the  said  M.  Ford  had  full  power 
and  authority  to  make. the  agreement  for  settlement  de- 
scribed in  said  pleadings,  and  that  the  same  should  be  and 
is  hereby  ratified;  that  under  the  terms  of  said  agreement 
the  said  M.  Ford  should  have  and  recover  from  the  said 
city  of  Florence  the  sum  of  |47,392.02,  together  with  in- 
terest thereon  from  May  31,  1910,  which  said  amount  is 
in  payment  for  work  done  and  performed  on  Main  street 
in  said  city  of  Florence  from  a  point  107  feet  south  of  the 
57 
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south  line  of  Jackson  street  to  the  south  line  of  Briggs 
street,  save  and  except  the  paving  between  the  tracks  and 
one  foot  adjoining  and  outside  of  each  track  of  the  Omaha 
&  Council  Bluffs  Street  Railway  Company;  that  special 
assessments  to  pay  for  the  same  were  twice  attempted  to 
be  levied  by  the  council  of  said  city  and  were  twice  set 
aside,  the  first  time  by  this  court  and  the  last  time  by  said 
council  because  of  jurisdictional  defects;  that  said  levies 
heretofore  attempted  to  be  made  are  void  and  no  valid 
levy  can  be  made;  and  the  said  M.  Ford  is  entitled  to 
judgment  against  said  city  of  Florence  for  the  amount  so 
found  due  him,  and  that  of  said  sum  |7,500,  as  set  forth  in 
said  pleadings  and  statement,  is  available  for  the  purpose 
of  payment  on  account  of  the  amount  herein  found  due 
said  Ford ;  that  nothing  in  this  decree  shall  be  construed 
to  modify  or  lessen  the  liability  of  said  Ford  or  his  bonds- 
men under  the  contract  between  said  Ford  and  said  city, 
or  under  the  bond  given  for  the  completion  of  the  work, 
and  for  holding  said  city  of  Florence  harmless  from  all 
damages  resulting  from  negligence  in  the  prosecution  of 
said  work;  that  nothing  in  this  decree  shall  be  construed 
to  prevent  the  city  of  Florence  from  retaining  out  of  any 
moneys  herein  found  due  to  said  Ford  a  sum  not  exceeding 
|3,500  to  protect  said  city  of  Florence  in  the  enforcement 
of  the  provisions  of  said  contract  and  bond  relative  to 
damages  resulting  from  negligence,  or  accepting  in  lieu 
thereof  a  good  and  sufficient  bond,  and  that  said  city  of 
Florence  shall  have  the  right  to  demand  as  a  condition 
precedent  to  the  enforcement  or  satisfaction  of  the  judg- 
ment from  the  bondsmen  of  said  Ford  satisfactory  assur- 
ance of  their  approval  hereof  and  their  continued  liability 
as  herein  provided;  that  the  said  city  of  Florence  shall 
have  the  right  as  a  condition  precedent  to  the  enforcem@[it 
of  said  judgment  to  demand  and  receive  the  delivery  to 
city  for  cancelation  all  the  warrants  issued  by  said  city 
and  delivered  to  said  M.  Ford.  It  is  considered,  adjudged^ 
and  decreed  that  the  orders  of  injunction  heretofore  en- 
tered are  hereby  dissolved  and  set  aside;  that  said  M.  Ford 
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and  said  city  of  Florence  have  and  recover  of  and  from  the 
interveners  and  each  of  them  their  costs  of  suit  herein  ex- 
pended from  the  date  of  intervention;  that  said  Ford  re- 
cover from  said  city  of  Florence  the  sum  of  $53,796.48, 
together  with  interest  thereon  from  May  6,  1912.  To  this 
judgment  the  intervener  Parmelee  excepted. 

We  have  examined  the  evidence,  which  covers  more 
than  800  type-written  pages.  It  shows  that  there  are  some 
defects  in  the  material  used  and  that  the  workmanship 
may  possibly  have  been  better  in  part.  It  is  contended  by 
the  appellant  that  the  testimony  shows  that  competitors 
were  induced  by  purchase  to  refrain  from  bidding.  On 
the  trial  a  witness  was  produced  who  testified  that  he 
agreed  with  Mr.  Ford  not  to  bid  at  Florence  "and  to  give 
him  a  clear  field  up  there."  He  goes  into  the  details,  and 
says  that  Mr.  Madison,  the  sales  agent  of  the  brick  com- 
pany, and  himself  talked  the  matter  over,  that  Mr.  Ford 
was  with  them,  and  that  he  said  to  Ford,  that  he  (the 
witness)  had  incurred  certain  expenses  for  the  promotion 
of  the  pavement,  and  some  other  expenses.  He  then  comes 
to  the  conclusion  that  Ford  "got  a  special  price  on  the 
brick'^  because  he  (the  witness)  stayed  out  and  did  not 
bid ;  that  Charles  S.  Huntington  seems  to  have  been  in  the 
employ  of  this  witness.  He  was  to  receive  from  the  wit- 
ness five  cents  a  yard  for  "promoting"  the  pavement.  He 
seems  to  have  continued  working  for  the  pavement  until 
the  contract  was  aw^arded  to  Mr.  Ford.  In  appellant's 
brief  it  is  said :  "It  is  an  undisputed  fact  that  Hunting- 
ton was  promoting  the  pavement,  and  in  the  first  instance 
for  Fanning.  It  had  been  proved  and  conceded  that  Fan- 
ning did  not  bid.  It  is  undisputed  that  he  incurred  all 
this  obligation,  and  no  one  can  be  brought  to  say  that 
after  going  to  all  this  trouble  and  expense  and  having  the 
man  on  the  ground  to  create  a  favorable  sentiment  for  the 
brick  block,  the  very  kind  that  Fanning  was  laying,  he 
neglected  to  put  in  a*  bid  except  for  the  reason  detailed 
by  him."  Huntington  testified  that  Jackson  told  him  that 
he  (Huntington)  would  be  "taken  care  of."    Jackson  testi- 
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fied,  and  wholly  denied  this  conversation  with  Hunting- 
ton. He  testified:  "I  never  said  anything  of  the  kind." 
Ford  also  denied  saying  what  Panning  testified  that  he 
said. 

From  an  examination  of  this  conflicting  evidence  we  do 
not  find  anything  which  seems  to  justify  us  in  the  belief 
that  the  district  judge,  who  saw  the  witnesses  and  heard 
them  testify,  was  wrong  in  his  conclusion  concerning  these 
facts.  We  are  unable  to  say  that  the  finding  and  judg- 
ment of  the  district  court  are  unsupported  by  tiie  evidence. 
It  was  for  the  district  court  to  determine  the  facts  in  the 
first  instance,  and  we  are  unable  to  say  upon  the  conflict 
of  the  evidence  before  it  that  its  judgment  is  wrong,  and  it 
seems  to  be  right.  A  verdict  on  conflicting  evidence  will 
not  be  disturbed  where  the  evidence  is  sufficient  to  sustain 
a  recovery  in  favor  of  either  party.  Schmidt  v.  Village  of 
PapilUon,  92  Neb.  511;  Kinney  v.  Chicago,  B.  &  Q.  R,  Co., 
92  Neb.,  383.  In  O'Chander  v.  Dakota  County,  90  Neb.  3, 
it  was  held:  "In  an  action  at  law,  the  judgment  of  the 
district  court,  rendered  ujwn  conflicting  evidence,  will  not 
be  set  aside  by  a  reviewing  court,  unless  it  can  be  said  that 
it  is  unsupported  by  the  evidence  and  is  clearly  wrong." 

The  principle  recognized  in  the  foregoing  decisions  may 
be  applied  to  the  findings  and  judgment  of  the  district 
court  in  an  equity  case,  except  that  on  appeal,  in  such  case, 
the  hearing  in  this  court  is  necessarily  a  trial  de  novo,  be- 
cause of  the  statute  of  1903  prescribing  the  mode  of  review- 
ing findings  of  fact.  Section  681a  of  the  code  provides: 
'That  in  all  appeals  from  the  district  court  to  the  supreme 
court  in  suits  in  equity,  whether  now  pending  or  hereafter 
to  be  brought  to  said  court,  wherein  review  of  some  or  all 
of  the  findings  of  fact  of  the  district  court  is  asked  by  the 
appellant,  it  shall  be  the  duty  of  the  supreme  court  to  re- 
try the  issue  or  issues  of  fact  involved  in  the  finding  or  find- 
ings of  fact  complained  of  upon  the  evidence  preserved  in 
the  bill  of  exceptions,  and  ui)on  trial  de  novo  of  such  ques- 
tion or  questions  of  fact  reach  an  independent  conclusion 
as  to  what  finding  or  findings  are  required  under  the  plead- 
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ings  and  all  the  evidence,  without  reference  to  the  con- 
clusion reached  in  the  district  court  or  the  fact  that  there 
may  be  some  evidence  in  support  thereof." 

In  Gran  din  v.  First  Nat.  Bank,  70  Neb.  730,  it  is  is  said, 
in  substance,  that  the  conclusion  of  the  trial  court  derived 
from  the  consideration  of  the  evidence  of  witnesses  ex- 
amined in  the  presence  of  the  court  will  not  be  regarded, 
unless  upon  the  whole  record,  in  view  of  the  position  of 
the  trial  court;  in  weighing  such  evidence,  it  appears  to  be 
right.  And  in  Stacker  v.  NenKiha  County^  72  Neb.  255,  it 
is  said  that  this  statute  requires  the  supreme  court  to  go 
over  all  the  evidence  and  to  reach  its  own  conclusion. 

In  Whedon  v.  Lancaster  County^  80  Neb.  682,  it  is  said, 
in  substance,  that  the  effect  of  the  above  act  is  to  require 
thiB  su^jreme  court  to  hear  de  novo  all  appeals  from  decrees 
in  equity  cases  and  to  render  such  judgment  as  should  have 
been  rendered  by  the  court  below. 

In  Goad  v.  Goad,  87  Neb.  290,  it  is  said  that  this  act 
requires,  in  an  appeal  in  equity,  the  retrial  of  tlie  case  by 
the  supreme  court,  without  reference  to  the  conclusion 
reached  in  the  lower  court. 

Notwithstanding  the  foregoing  decisions,  the  weight  of 
authority  would  seem  to  be  that,  in  an  equity  case  ap- 
pealed to  tliis  court,  it  will  be  considered  that  when  the 
evidence  in  the  district  court  consists  of  oral  testimony 
which  is  in  sharp  irreconcilable  conflict,  and  the  conclu- 
sion derivable  therefrom  is  dei)endent  in  part  upon  in- 
ferences from  circumstances,  some  of  which  are  in  dispute, 
and  in  part  upon  the  weight  and  credibility  of  testimony 
to  be  determined  upon  the  degree  of  competency  of  the 
witnesses,  their  opportunity  for  knowledge,  and  the  ap- 
parent clearness  of  their  recollection,  and  the  reasons 
therefor,  the  findings  of  the  trial  court  will  be  considered 
in  determining  the  issues  in  this  court.  Mensen  v.  Kelley^ 
81  Neb.  206;  Gooley  v.  Rafter,  80  Neb.  181;  Wetherell  v. 
Adams,  80  Neb.  584. 

In  Goad  v.  Goad,  supra,  it  is  said,  in  the  body  of  the 
opinion :  "This  being  an  equity  case,  this  court  is  required 
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to  retry  the  cause  npon  the  evidence  submitt^  and  jH^e- 
served  in  the  bill  of  exceptions  and  'reach  an  independent 
conclusion  as  to  what  finding  or  findings  are  required 
under  the  pleadings  and  all  the  evidence,  without  refer- 
ence to  the  conclusion  reached  in  the  district  court  or  the 
fact  that  there  may  be  some  evidence  in  support  thereof.' 
Code,  sec.  681a/'  In  this  connection  it  is  further  said: 
"While  in  cases  where  the  evidence  is  conflicting  we  may 
(and  should)  consider  the  findings  of  the  district  court 
(Wcthrrell  v,  Adams,  80  Neb.  584),  yet  the  burden  is,  by 
appeal,  placed  upon  this  court  to  retry  the  case." 

It  is  jiroper  to  remark  that  this  case  is  not  a  stranger 
to  this  (»()urt.  The  record  in  the  instant  case  refers  to  the 
former  case  of  Hadloch  v.  Tucker,  93  Neb.  510,  520.  The 
pleadin^xs  in  that  case  are  included  in  the  bill  of  excep- 
tions in  the  instant  case.  It  is  contended  in  that  case 
that  there  were  jurisdictional  defects,  and  that  the  judge^s 
attention  was  specifically  directed  to  such  defects,  and 
that  the  lower  court  decided  that  it  found  agains*  the 
plnintilTs,  but  refused  any  relief  against  thera.  It  is  con- 
tended tliat  the  jurisdictional  defects  taken  in  that  case 
were  well  taken,  and  that  they  may  still  be  considered. 
That  case  was  threshed  out  in  this  court  and  a  judgment 
rend(Ted.  Wliatever  was  specifically  determined  in  that 
case  cannot  be  determined  in  this  one.  A  brief  reference 
to  what  was  before  the  court  in  that  case  is  perhaps 
proper.  We  will  only  attempt  to  recite  part  of  the  facts 
as  tliey  are  shown  by  the  record  and  the  report  of  the 
case.  On  or  about  the  2d  day  of  August,  1909,  the  city 
council  of  the  city  of  Florence  passed,  and  the  mayor  ap- 
proved, an  ordinance  ordering  the  paving,  guttering,  and 
subdrainiiig  of  Main  street.  That  case  included  the  mak- 
ing of  the  improvements  now  under  consideration  in  the 
instant  case.  It  was  urged  that  the  ordinance  formed 
but  one  paving  district,  which  included  all  the  property 
within  the  city,  and  that  the  improvement  district  com- 
prised the  whole  of  the  city;  that  no  fund  had  been  pro- 
vided with  which  to  pay  the  U\x  for  the  improvement,  and 
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that  there  was  no  money  in  any  fund  of  the  city  which 
could  be  appropriated  to  pay  the  same;  that  on  the  day 
on  which  the  ccmtract  was  made  there  had  been  contracted 
debts  against  the  city  and  against  the  street  and  alley 
fund,  and  for  miscellaneous  purposes,  a  sum  in  excess  of 
$3,400,  and  that  there  were  contracted  against  the  city, 
including  the  light  fund,  the  water  fund,  and  the  salary 
fund,  amounting  to  more  than  $5,500,  and  that  there  were 
valid  outstanding  warrants  for  the  current  year  and 
previous  years  amounting  to  more  than  $1,800,  for  the 
payment  of  which  no  appropriation  had  been  made,  and 
that  said  warrants  were  drawing  interest  at  the  rate  of  7 
per  cent,  per  annum,  and  that  for  the  payment  of  the  war- 
rants no  provision  had  been  made  and  no  warrants  had  been 
provided ;  that  the  whole  of  said  city  was  within  the  school 
district  of  which  it  formed  a  part,  and  that  the  school 
district  had  voted  the  limit  of  taxes  that  could  be  raise<l 
and  was  unable  to  levy  any  tax  on  its  property  within  the 
city  to  pay  for  the  improvement  of  Main  street,  and  that 
all  the  taxes  levied  by  the  school  district  would  be  needed 
for  the  purpose  of  maintaining  the  schools  therein;  that 
the  mayor  and  council  had  no  authority  to  impose  a  tax 
for  paving  the  street  upon  any  property  not  abutting  on 
or  adjacent  to  the  street  improved,  and  that  they  were 
without  authority  to  order  Main  street  to  be  paved,  or  to 
order  the  creation  of  an  improvement  district  for  the  pur- 
\yose  of  paving  or  causing  such  improvement;  that  there 
were  certain  defects  in  the  proceedings  touching  the  pas- 
sage of  the  ordinance  and  touching  its  publication,  and 
that  because  of  these  defects  there  had  never  been  juris- 
diction to  pass  the  ordinance,  and  that  it  had  never  be- 
come a  law;  that  the  cost  of  paving,  curbing,  guttering 
and  subdraining  tlie  intersections  on  said  street  would 
exceed  the  sum  of  $10,000,  and  that  no  fund  liad  been  ap- 
propriated to  pay  the  same;  that  no  vote  of  the  people  had 
been  taken  on  the  question  of  paving  the  street  and  no 
petitions  therefor  had  been  filed;  that  there  were  no 
definite  plans  prepared  upon  which  the  contractor  could 
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bid  with  certainty,  and  upon  which  the  city  conld  award 
a  contract;  that  the  said  M.  Ford,  mentioned  as  the  con- 
tractor in  the  instant  case,  was  also  mentioned  as  the  con- 
tractor in  that  case,  and  it  was  sought  to  restrain  him 
from  proceeding  wdth  the  improvements  attempted  to  be 
ma(l(\  Among  otlier  things  it  was  urged  that  the  bid  of 
Ford  was  not  the  lowest  bid  for  the  improvement;  that  it 
exceedcHl  tlie  estimates  of  the  city  engineer;  that  the  bids 
were  never  advertised  as  required  by  the  terms  of  the 
ordinance;  tliat  tliey  were  not  published  in  a  legal  newspa- 
per printed  in  said  city;  that  the  said  city  had  no  sewer 
system,  and  it  was  urged  that  one  would  soon  have  to  be 
provided  for  it,  in  which  case  the  sewers  would  have  to 
intersect  and  cross  Main  street  in  many  places,  and  in 
some  ])arts  would  have  to  be  constructed  along  and  in  the 
street;  that  it  was  not  provided  in  the  ordinance  how  the 
tax  should  be  leAJed;  that  it  was  not  provided  that  there 
should  be  a  limit  for  the  beginning  or  completion  of  the 
work.    It  was  also  alleged  that  the  work  had  proceeded. 

Thi^n^  were  amended  pleadings  aud  separate  answers 
filed  by  the  city  of  Florence  and  by  one  Tucker,  one  Craig, 
one  Price,  and  one  Allen,  and  by  Ford  and  Jackson  in 
their  own  behalf.  It  was  alleged  in  these  answers  that 
the  city  of  Florence  was  a  municipal  corporation  having 
more  than  1.000  and  less  than  5,000  population,  and  that 
it  was  governed  by  the  provisions  of  chapter  37,  Ann.  St. 
1009;  that  the  plaintiffs  in  said  case  were  resident  free- 
holders of  the  city;  that  the  improvement  district  thereby 
creattnl  included  all  the  real  estate  within  the  city;  that 
pursuant  to  the  ordinance  the  city  advCTtised  for  bids  for 
doing  the  work,  and  that  bids  were  received,  opened  and 
considered,  and  that  the  contract  was  awarded  to  said 
Ford  for  doing  the  work,  and  that  thereafter  he  began 
and  completed  said  work;  that  the  school  district  com- 
prised all  the  property  in  the  district;  that  it  was  the 
owner  of  the  land  where  the  schoolhouse  stood;  that  the 
city  of  Florence  was  the  owner  of  the  real  estate  within 
its  limits;  that  ample  provision  had  been  made  for  eon- 
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nection  with  any  sewer  system  that  might  be  installed  in 
the  city  without  interference  with  the  pavement  on  Main 
street.  It  was  further  alleged  in  that  case  that  during  all 
that  time  the  plaintiffs  in  that  case  were  present  in  Flor- 
ence and  kn(»w  of  the  progress  of  the  work,  and  it  was 
urged  that  they  were  estopped  to  deny  or  question  the 
validity  of  the  contract. 

A  joint  answer  was  filed  by  Ford  and  Jackson,  being 
the  same  Ford  mentioned  in  the  instant  case.  It  was  al- 
leged in  the  said  joint  answer  that  the  contractor  was 
proceeding  with  the  work,  and*  that  the  proceedings  from 
the  inception  thereof  to  and  including  the  advertisement 
for  bids  and  the  letting  of  the  contract  to  said  Ford  were 
regular  and  in  accordance  with  the  law  and  the  ordi- 
nances. It  was  also  alleged  that  the  plaintiffs  in  said  case 
had  knowledge  that  the  city  contemplated  the  improve- 
ment of  Main  street  in  the  manner  provided  for,  and 
also  had  knowledge  of  the  passage  of  the  ordinances  of 
August  2,  1909.  The  details  of  all  the  proceedings  in  the 
district  court  were  set  up,  and  the  several  steps  taken 
toward  the  completion  of  the  work.  It  was  also  alleged 
that  the  defendant  Ford  prosecuted  the  work  to  full  com- 
pletion in  the  month  of  May,  1910;  that  the  plaintiffs 
took  no  action  in  the  prosecution  of  their  suit  until  Janu- 
ary, 1910,  when  they  filed  in  said  caKe  another  supple- 
mental i)etition,  the  only  purpose  of  which  was  to  prevent 
the  city  from  issuing  its  bonds.  An  estoppel  was  pleaded 
in  said  case  in  said  answer  against  the  plaintiffs  by  rea- 
son of  their  inaction  in  asserting  objections  to  the  im- 
provements within  the  proper  time.  The  plaintiffs  in  said 
action  replied  to  the  answer  of  defendants  by  a  general 
denial,  and  trial  was  had,  and  there  was  a  general  finding 
in  favor  of  the  plaintiffs  and  against  the  defendants  upon 
the  allegations  touching  the  issue  of  bonds,  and  a  perpetual 
injunction  was  issued  restraining  the  city  of  Florence,  its 
officers  and  agents  from  issuing  the  bonds  of  the  city  in 
payment  for  the  improvements  referred  to,  and  Jackson 
and  Ford  were  restrained  from  receiving  any  bonds  of 
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the  city  and  for  the  construction  of  the  improvements 
ivfcrred  to,  and  the  costs  were  taxed  to  the  defendants; 
but,  upon  the  other  issues  involTed  in  the  ca*se,  the  finding 
and  decree  were  in  favor  of  the  defendants,  and  the  suit 
was  theu  dismissed  at  the  plaintiffs'  costs,  in  so  far  as  all 
such  iasiios  were  concerned. 

There  was  then  an  appeal  to  this  court  by  the  plaintiffs. 
This  court  held  in  tliat  case  that  the  decree  of  the  district 
court  upon  the  question  of  the  right  of  the  city  to  issue 
its  bcmds  for  tlie  purpose  of  providing  funds  with  which 
to  i)ay  tlie  contractor  for  paving  the  street  was  in  favor 
of  the  plaintiffs,  and  that  no  appeal  had  been  taken  by  the 
defendants,  and  therefore  that  that  part  of  the  decree  in 
that  case  must  be  taken  as  a  final  adjudication  of  the 
question,  and  that  no  further  reference  need  be  made  to 
it;  but  it  was  then  furtlior  said  by  Chief  Justice  Reesb^ 
deliviTing  the  opinion  of  this  court:  "There  seems  to  be 
no  doubt  tliat  the  i>aving  of  the  street  has  been  fully  com- 
pleted by  the  contractor,  and  the  work  approved  and  ac- 
cepted by  the  city  officers.  While  it  is  true  the  proceedings 
of  the  council  in  letting  the  contract  were  irregular,  and,  in 
some  respects,  censurable,  yet  we  find  nothing  in  the  evi- 
dence showing  that  the  contractor  should  be  deprived  of 
his  compensation  for  doing  the  work,  if  there  is  any 
method  by  which  provision  may  be  legally  made  for  his 
payment.  ♦  *  ♦  It  is  the  opinion  of  my  associates 
that,  as  the  contractor  has  paved  the  portion  of  the  street 
in  question  in  good  faith,  and  with  a  large  outlay  of 
money,  depending  upon  the  faith  and  credit  of  the  city, 
he  should  not  be  deprived  of  his  compensation  for  the 
work  performed,  and,  since  he  was  not  restrained  by  in- 
junction, or  other  process,  from  constructing  the  pave- 
ment, and  his  contract  required  him  to  pu§h  the  work,  he 
should  not  now  be  required  to  lose  the  money  expended 
under  his  contract  at  the  suit  of  the^  plaintiffs,  who  took 
no  decisive  action,  before  the  full  completion  of  the  work, 
that  would  justify  the  contractor  in  delaying  to  perform 
his  contract  with  the  city." 


V^OL.  94]  SEPTEMBER  TERM,  1913.  859 


Nelson  v.  City  of  Florence. 


It  was  also  held  in  that  case  that,  where  a  bid  for  the 
paving  of  a  street  exceeded  the  engineer's  estimate  to  the 
extent  of  a  few  dollars,  the  extra  being  limited  to  one  item, 
and  the  bid,  as  made,  was  accepted  by  the  city  council,  but 
upon  entering  into  the  contract  the  excess  was  discovered 
and  eliminated  and  the  contract  brought  within  the  esti- 
mate, the  contract  was  not  thereby  void.  It  was  also  held 
in  that  case  that,  where  the  city  entered  into  an  agree- 
ment with  the  contractor  by  which  the  contractor  was  to 
pave  a  street  within  the  city,  and  he  proceeded  with  his 
work  under  tlie  contract  and  under  the  direction  of  the 
city  officers  until  the  completion  thereof,  a  taxpayer  of 
the  city,  having  full  knowledge  of  the  progress  of  the 
work,  would  not  be  heard  to  enjoin  the  payment  thereof, 
after  the  completion  of  the  work.  Of  course,  we  cannot  in 
this  case  review  the  proceedings  taken  in  the  former  case. 
We  cannot  review  what  was  done  in  Hadlock  v.  Tucker, 
Hupra. 

We  are  unable  to  say  that  the  judgment  of  the  district 
(H)urt  is  wrong,  and  it  is  therefore 

Affirmed. 

Pawcett,  J. 

I  concur,  on  the  ground  upon  which  the  district  court 


based  its  findings  and  judgment 
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leged running  of  the  statute  that  he  made  no  claim  to  the 
land  as  against  plaintiff.    Riaher  v,  Madaen 72 

5.  In  a  suit  to  quiet  title,  evidence  held  to  show  title  by  ad- 
verse possession  in  plaintiff.    Moler  v.  Castetter 106 

6.  Title  acquired  by  adverse  possession  cannot  be  divested  by    • 
parol  relinquishment,  unless  it  has  existed  through  the  stat- 
utory period  of  limitation.    Towles  v.  Hamilton 588 

7.  One  who  has  acquired  title  to  land  by  adverse  possession 
does  not  impair  his  title  by  thereafter  paying  rent  to  the 
owner  of  the  paper  title.    Totoles  v.  Hamilton 588 

8.  A  possession  of  land,  open,  notorious,  adverse  and  exclusive, 
indicates  a  claim  of  right,  and  will  constitute  a  disseizin, 
unless  controlled  by  other  testimony.    Totoles  v.  Hamilton. .  588 

9.  Occupancy  of  land  by  permission  of  the  owner  can  never 
ripen  Into  adverse  title.    Thuresaon  v,  Seifert 823 

Appeal  and  Error.  See  Courts,  3.  Criminal  Law.  Insurance, 
4.  Intoxicating  Liquors,  1,  6,  9.  Municipal  Corpora- 
tions, 15,  26.    Trial.    Wills,  9,  11-14. 

1.  Errors  assigned,  but  not  shown  in  the  abstract,  will  not  be 
considered.    Dillenbach  v,  Snyder 44 

2.  Judgments  of  the  district  court  are  presumed  to  be  correct, 
and  alleged  errors  must  be  specifically  pointed  out.   Wilaon 

V.  WiUon  • 192 

8.  It  is  the  duty  of  counsel  to  point  out  specifically  the  pages 

(861) 
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of  the  bill  of  exceptions  where  the  evidence  or  ruling  jnstl- 
fylnj?  his  contention  is  to  be  found.    Wilson  v.  WiUon. . .  T..  192 

4.  An  assignment  of  error  in  the  rejection  of  evidence  may  be 
disregarded  on  appeal,  where  appellant's  brief  falls  to  des- 
ignate the  places  in  the  record  where  the  offer  of  proof  and 
the  ruling  thereon  may  be  found.    Whitney  v,  Broeder 305 

6.  The  supreme  court  will  not  ordinarily  search  the  record  for 
matters  not  briefed  as  required  by  the  rules  of  the  court. 
Bryant  v,  Modn-yi  Woodmen  of  America  380 

6.  The  supreme  court  will  not  ordinarily  look  for  errors  not 
properly  briefed  In  compliance  with  Its  rules.  Bresee  v, 
Snyder  384 

7.  An  attack  on  the  constitutionality  of  a  statute  will  not  be 
considered  on  appeal,  where  the  objection  to  the  act  and  the 
section  of  the  constitution  violated  are  not  pointed  out  in 
appellant's  brief.    Armstrong  v.  Bates 462 

8.  Alleged  error  In  admitting  evidence  will  be  disregarded, 
where  appellant  In  his  brief  fails  to  point  out  the  pages  in 
the  abstract  or  bill  of  exceptions  where  the  challenged  rul- 
ing may  be  found.    Mensinger  v,  Ainstoorth  Light  d  Power 

Co 466 

9.  Errors  not  speciflcally  set  out  in  appellant's  brief,  aa  re- 
quired by  sec.  675c  of  the  code,  will  not  be  reviewed.  Poch- 
ard V.  De  Voe  740 

10.  Appellant's  assertion  that  the  evidence  sustains  an  assign- 
ment of  error  may  be  disregarded,  where  no  reference  la 
made  in  his  brief  to  the  places  In  the  record  where  such  evi- 
dence may  be  found.    Shatc  v.  Alexander 774 

11.  In  an  action  for  personal  injuries  where  the  verdict  Is  for 
plaintiff,  only  those  errors  will  be  considered  on  plaintlfTs 
appeal  which  affect  the  measure  of  damages.  Blakely  v, 
Omaha  d  C,  B.  Street  R,  Co 119 

12.  A  remand  of  a  case  for  further  proceedings  requires  a  new 
trial  of  the  issues.    Ruahton  v.  Campbell  141 

13.  In  order  to  predicate  error  on  the  allowance  of  an  amend- 
ment to  a  pleading  to  conform  to  the  p**oof,  abuse  of  dis- 
cretion must  be  shown.    Blakeslee  v.  Van  der  Slice Itt 

14.  Where  the  record  contains  no  motion  for  a  new  trial,  the 
only  question  to  consider  Is  the  sufficiency  of  the  pleadings 

to  sustain  the  judgment.    Henkel  v.  Boudreau 8S8 

15.  To  warrant  the  reversal  of  a  judgment  it  must  affirmatively 
appear  that  the  ruling  challenged  was  prejudicial  to  com- 
plainant.    Oronin  v.  Oronin   363 

16.  Questions  determined  by  the  supreme  court  become  the  law 
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of  the  case,  and,  ordinarily,  will  not  be  re-examined  on  a 
subsequent  appeal.     Cronin  v.  Cronin 363 

17.  A  verdict  will  not  be  set  aside  for  inadequacy,  where  sub- 
stantial justice  has  been  done.    Cronin  v.  Cronin 353 

18.  Where  the  record  shows  a  judgment  in  favor  of  one  de- 
fendant, and  no  disposition  of  the  case  as  to  other  defend- 
ants, and  on  appeal  appellant  admits  that  judgment  was 
entered  against  the  other  defendants,  and  if  the  case  is 
reversed  he  will  have  the  judgment  against  the  other  defend- 
ants vacated,  the  reversal  will  be  made  conditional  upon  the 
vacation  of  such  judgment  Forsha  v.  Nebraska  MoUne 
Plow  Co 612 

19.  In  an  action  for  negligence  against  several  defendants,  if 
the  allegations  and  evidence  relate  wholly  to  the  negligence 
of  a  third  person  not  sued,  who  was  acting  for  all  the  de- 
fendants jointly,  and  no  direct  negligence  of  any  defendant 
is  shown,  a  verdict  for  one  defendant  and  against  others  is 
inconsistent.    Forsha  v.  Nebraska  Moline  Plow  Co 612 

20.  Questions  in  a  partition  suit  as  to  the  rights  of  the  husband 
of  a  deceased  nonresident  alien  in  lands  in  this  state  will 
not  be  decided  on  appeal,  when  not  presented  below,  but  the 
cause  will  be  remanded  for  further  proceedings.  Butsch- 
kowski  V.  Breeks 632 

21.  A  bill  of  exceptions,  not  authenticated  by  the  district  court 
clerk's  certificate,  will  be  disregarded.    Dugger  v.  Smith.,.  652 

22.  On  appeal  a  case  will  be  disposed  of  upon  the  theories  pre- 
sented at  the  trial,  if  a  liberal  construction  of  the  plead- 
ings as  construed  by  the  parties  will  permit     Crancer  Co. 

V.  Combs  655 

23.  Appeal  dismissed  as  frivolous.    Tiehen  v.  Cornell 721 

24.  Refusal  to  permit  filing  of  reply  held  error.    Strong  v.  Potts,  745 
26.  Where,  pending  an  appeal  in  habeas  corpus,  the  petitioner 

is  acquitted,  the  appeal  will  be  dismissed.    In  re  Boling 766 

26.  Where  a  case  within  the  jurisdiction  of  a  justice  is  tried 
in  the  district  court  without  objection  to  the  pleadings,  the 
issues  will  be  considered  in  the  supreme  court  as  though 
properly  pleaded.    Backes  v.  Trumpeter 824 

27.  Where  the  county  board  disallows  a  claim  on  Its  merits,  and 
does  not  consider  whether  it  has  been  compromised,  and  the 
district  court  on  appeal  confines  the  issue  to  that  decided  by 
the  county  board,  the  supreme  court  will  consider  only  such 
issue.    O'Connell  v.  Sioux  County 826 

28.  A  verdict  on  conflicting  evidence  will  not  be  set  aside  if 
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there  is  sufficient  competent  evidence  to  support  It    Franh- 
lin  State  Bank  v.  Chancy  1 

29.  The  objection  that  an  unverified  pleading,  which  has  been 
superseded  by  an  amended  pleading,  is  inadmissible  against 
the  pleader  must  be  first  made  in  the  trial  court.  Busboom 
V.  Schmidt   , 30 

80.  A  special  finding  of  fact  by  a  Jury  will  nott  be  disturbed  on 
appeal  unless  clearly  wrong.  Ryan  v.  Continental  Casualty 
Co 35 

31.  A  verdict  unsupported  by  any  competent  evidence  will  not 
sustain  a  Judgment  based  thereon.    Payne  v,  Risser 40 

32.  A  verdict  on  conflicting  evidence,  and  approved  by  the  trial 
court,  will  not  be  disturbed  unless  manifestly  wrong.  DiU 
lenhach  v.  Snyder 44 

33.  Where  a  verdict  is  the  only  one  warranted  by  the  evidence, 
the  Judgment  will  be  affirmed,  although  errors  may  have  in- 
tervened at  the  trial.    Popejoy  v.  Burr 52 

34.  A  verdict  on  conflicting  evidence  will  be  sustained  unless 
clearly  wrong.    Rushton  v,  Campbell  141 

35.  Where,  in  an  action  for  malpractice,  the  evidence  on  a  ma- 
terial issue  was  conflicting,  the  verdict  will  not  be  disturbed. 
BJakeslee  v.  Van  der  Slice  153 

36.  Where  the  evidence  is  conflicting  as  to  the  damages  to  a 
farm  from  the  establishment  of  a  highway,  and  the  amount 
of  recovery  is  consistent  with  the  evidence,  the  verdict  will 
not  be  disturbed  for  inadequacy.  Rector  v.  Red  Willoio 
County    , 167 

37.  A  Judgment  in  a  case  tried  to  the  court  will  not  be  re- 
versed on  account  of  the  introduction  of  immaterial  testi- 
mony, if  there  is  sufficient  competent  and  material  evidence 

to  sustain  it.    Wilson  v.  Wilson 192 

38.  The  admission  of  incompetent  evidence  in  an  equity  suit  is 
without  prejudice  if  the  competent  evidence  sustains  the 
findings  and  Judgment    Smith  Bros.  v.  Woodward 298 

39.  Exclusion  of  competent  evidence  at  one  stage  of  the  trial  is 
not  prejudicial  if  the  facts  sought  to  be  proved  are  subse- 
quently established.    Hartington  Nat.  Bank  v,  Oiles 800 

40.  A  finding  based  on  substantially  conflicting  evidence,  In  an 
action  at  law  tried  without  a  Jury,  will  not  be  set  aside  on 
appeal.    McCaull-Dinsmore  Co.  v.  Nielson  803 

41.  A  verdict  on  conflicting  evidence  In  a  law  action  tried  with- 
out a  Jury  will  not  be  set  aside  unless  clearly  wrong.  CfUli- 
gan  v.  Oilligan  Co 4S7 

42.  A  verdict  clearly  against  the  weight  and  reasonableness  of 
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the  evidence  will  be  set  aside  and  a  new  trial  granted. 
Bentley  v.  Hoagland   442 

43.  Where,  in  an  action  for  damages,  the  evidence  Is  conflicting, 
the  verdict  will  not  be  set  aside  unless  clearly  wrong.  Men- 
singer  V,  Ainsworth  Light  d  Power  Co 465 

44.  A  verdict  on  conflicting  evidence  will  not  be  disturbed  un-  . 
less  manifestly  wrong.    Mack  v.  Mack 504 

45.  Where  a  directed  verdict  is  the  only  one  permissible  under 
the  pleadings  and  evidence,  the  judgment  will  be  affirmed. 
Dodge  County  Bank  v.  Courtney  d  Co 561 

46.  A  general  verdict  on  conflicting  evidence  will  not  be  set 
aside  unless  the  finding  on  the  one  issue  submitted  is  clearly 
wrong.    Davis  v.  Clark  573 

47.  A  verdict  on  conflicting  evidence  will  not  be  set  aside  un- 
less clearly  against  the  weight  of  the  evidence.  Gushing 
State  Bank  v.  Baling  594 

48.  Where  the  issues  are  submitted  on  conflicting  evidence,  the 
verdict  will  not  be  set  aside  unless  clearly  wrong.    Kearns 

V.  Blum    663 

49.  Where  the  question  of  a  landowner's  damages  from  the 
opening  of  a  county  road  has  been  submitted  on  conflicting 
evidence,  the  verdict  will  not  be  set  aside  unless  clearly 
wrong.    Rule  v.  Sioux  County 736 

50.  Rulings  on  the  introduction  of  evidence  in  a  suit  in  equity 
will  not  be  reviewed,  where  there  was  no  motion  for  a  new 
trial.    Brady  v.  McGinley  761 

61.  In  an  accounting  in  equity,  where  oral  testimony  on  issues 
of  fact  is  in  Irreconcilable  conflict,  the  flndings  of  the  trial 
court  will  be  considered  in  determining  the  sufficiency  of 
the  evidence.    Sprecher  v.  Folda 201 

52.  In  a  suit  In  equity  the  appellate  court  must  try  the  cause 

de  novo  upon  the  pleadings  and  evidence.  Ooodman  v.  Smith,  227 

53.  Issues  in  equity  are  tried  de  novo  on  appeal,  without  refer- 
ence to  the  decision  of  the  lower  court.   Lamb  v.  Lamh 627 

54.  When  it  appears,  on  appeal  in  equity,  that  no  further  evi- 
dence can  be  furnished,  the  supreme  court  will,  upon  re- 
versal, direct  such  decree  as  the  pleadings  and  evidence  re- 
quire.   Lamh  v.  Lamb  627 

55.  Where  the  sole  issue  in  ejectment  is  defendant's  equitable 
title  and  right  of  possession  thereunder,  the  issue  is  In 
equity,  and,  upon  appeal,  will  be  tried  de  novo.  Tillson  v. 
Holloway    635 

56.  On  appeal  in  equity  the  supreme  court  will  take  into  con- 

58 
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Bideration  the  trial  court's  estimate  of  the  reliability  of  the 
evidence  of  witnesses  In  his  presence.    Tittson  v.  Honowaw,  §36 

57.  The  supreme  court  Is  not  hound  by  the  findlnss  and  judg- 
ment in  an  equity  case,  hut  will  try  the  case  de  novo.  Va- 
9on  V,  City  of  Florence ,. M7 

58.  Where  the  evidence  in  an  equity  case  consists  of  oral  testi- 
mony which  is  conflicting,  the  findings  of  the  trial  court  will 
be  considered  in  determining  the  issues.     Uelson  v.  City 

of  Florence 847 

59.  Where  a  statement  of  law  contained  in  an  instruction  com- 
plained of  as  erroneous  relates  to  facts  which  the  jury  found 
did  not  exist,  the  alleged  error  will  not  be  considered  OD 
appeal.    Medlin  v.  Huffman  16 

60.  In  a  suit  on  a  note,  an  Instruction  withdrawing  from  the 
jury  the  defense  of  want  of  consideration  held  not  erro- 
neous, where  defendant  proved  a  valid  consideration.  Btw- 
boom  V.  Schmidt   SO 

61.  Certain  instructions,  though  not  harmonious,  held  not  preju- 
dicial requiring  a  reversal.    Rushton  v,  Campbell 141 

62.  Though  an  instruction,  considered  alone,  might  be  erroneous, 
error  cannot  be  predicated  thereon  if  the  instructions  as  a 
whole  properly  submit  the  issues.  Blaketlee  v.  Van  der 
Blice  153 

63.  In  proceedings  to  determine  damages  from  the  establish- 
ment of  a  highway,  the  stating  to  the  jury  of  the  amount  of 
damages  allowed  by  the  county  board  held  not  prejudicial 

in  view  of  the  record.    Rector  v.  Red  Willow  County 167 

64.  Whore  the  question  of  authority  of  an  agent  to  make  war- 
ranties in  selling  horses  for  his  principal  was  tried  and 
submitted  as  a  question  of  fact,  its  submission  held  not 
ground  for  reversal.    Whitney  v,  Broeder , 805 

65.  Harmless  error  in  instru>ctions  is  not  ground  for  reyersal. 
Mensinger  v.  Ainsworth  Light  d  Power  Co 465 

66.  Appellant  cannot  complain  of  an  instruction  prejudicial  to 
appellee.    Everiat  v,  Mangelsdorf  Bros 712 

67.  Error  cannot  be  predicated  upon  th^  giving  of  instructions 

to  which  no  exceptions  were  taken.    Packard  v,  De  Yoe..^.  740 

68.  Illogical  arrangement  of  instructions  is  not  ground  for  re- 
versal, if  the  instructions  as  a  whole  correctly  state  the 
law.    Bigley  v.  National  Fidelity  d  Casualty  Co 813 

Assignments. 

Evidence  held  to  sustain  finding  as  to  priority  of  assignment 
of  school  fund  due  to  a  contractor.  Stansberry  Lumber  Co. 
V,  School  District    24 
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Attomty  and  Client.    See  States. 

L  Where,  in  an  action  for  services  as  attorney  for  defendant's 
son,  plaintiff  testified  that  defendant  told  him,  "There  will 
be  no  fancy  attorney  fee  paid,"  and,  "I  will  have  the  attorney 
fee  to  pay,  Charlie  has  nothing,"  defendant's  testimony  that 
"I  did  not  at  that  time  promise  to  pay  him,"  held  to  be  de- 
fendant's construction  of  the  words  used  by  him.  Bryant 
V,  Runyan 570 

2.  In  an  action  for  services  as  attorney  for  defendant's  son, 
defendant's  statement  that  "I  didn't  want  him  in  the  case 
personally,  myself;  I  didn't  want  him;  I  said  Charlie  wanted 
him  all  right,"  heM  not  a  denial  that  defendant  employed 
plaintiff  because  the  son  wanted  him  to  do  so.  Bryant  v, 
Runyan    ; 570 

3.  In  an  action  for  an  attorney's  fee,  evidence  that  plaintiff 
agreed  to  accept  the  same  fee  as  his  associate  counsel  had 
accepted  held  not  to  justify  a  verdict  for  defendant,  where 
there  was  no  evidence  that  plaintifT  had  been  paid  the  same 
amount  as  was  paid  his  associate.    Bryant  v.  Runyan 570 

4.  Where  in  an  action  by  an  attorney  for  services  in  defense 
of  defendant's  son,  in  a  felony  case,  there  was  evidence  that 
defendant  employed  plaintlfP,  evidence  that  plaintiff  knew 
that  defendant's  financial  condition  was  good  and  that  the 
son  was  financially  Insolvent,  held  competent  Bryant  v, 
Runyan   570 

Attorney  General. 

The  attorney  general  Is  the  attorney  for  the  state,  and  state 
officers  may  call  upon  him  for  advice  upon  questions  of  law 
which  arise  In  the  discharge  of  their  duties.  Follmer  v. 
Btate    217 

BillB  and  Notes.    See  A?peal  and  Erbob«  60.    Evidence,  1. 

1.  In  an  action  on  a  note,  with  defense  of  satisfaction  by  trans- 
fer of  property,  instruction  as  to  the  transfer  held  in  accord 
with  the  evidence.    Arapahoe  State  Bank  v.  McKenna 50 

2.  Note  given  for  gambling  debt  held  valid  in  hands  of  hona 
fide  purchaser.    Storz  Brewing  Oo,  v.  Skirving *....  215 

8.  Defense  of  want  of  consideration  for  a  note  given  for  an 
insurance  premium  held  not  established.  Hartington  Nat. 
Bank  v.  Giles  300 

4.  Under  sec.  28  of  the  code,  an  action  on  a  note  may  be 
brought  against  the  maker  in  the  name  by  which  he  signed 
the  note.    Breaee  v.  Snyder 384 

5.  In  an  action  against  a  corporation  on  a  note,  held  that  the 
defenses  of  fraud  and  no  consideration  were  not  established. 
Qilligan  v.  Gilligan  Oo 437 
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Bonds.     See  Municifal  Cobfokatioxs.  6,  7,  10-13.    Watvbs.  1,  C 

Bon&dariefl. 

A  lessee  of  school  1and«  who  points  out  to  a  porcfaiKBer  a 
boundary  line  and  transfers  the  lease  to  him.  Is  estopped 
to  dispute  the  line,  where  the  purchaser  has  built  a  fence 
thereon  and  maintained  it  for  17  yean.    Fitch  v.  WaUh 32 

Brokers.     See  Principal  a'sd  Agext.  3,  4- 

1.  One  having  no  exclusive  contract  of  agency  for  sale  of  land 
cannot  recover  the  stipulated  commission  upon  sale  by 
others.     Starbird  v.  McShane  Timber  Co.  79 

2.  Id  an  action  for  commission  for  sale  of  land,  h^'ld  that 
neither  the  pleadings  nor  the  evidence  will  support  a  Judg- 
ment for  the  value  of  the  plaintiff's  services,  Starbird  v. 
Mcfihane  Tim  ber  Co 79 

3.  Where  a  contract  provides  that  an  agent's  commission  shall 
be  "due  and  payable  when  deal  is  closed,"  the  commission  is 
due  when  he  has  brought  the  principal  and  purchaser  to- 
gt^ther  and  they  have  entered  into  an  executory  contract  of 
sale.  Lincoln  Realty  Co.  v.  Garden  City  Land  d  Immigra- 
tion   Co 346 

4.  In  an  action  for  commissions,  evidence  held  to  sustain  ver- 
dict for  plaintiff.    Ever  is  t  v.  Mangelsdorf  Bros 712 

Carriers. 

1.  It  is  the  duty  of  employees  In  charge  of  a  street  car  to 
protect  passengers  from  annoying  disturbances.     Sorenson 

V,  Lincoln  Traction  Co 91 

2.  The  conductor  of  a  street  car  may  remove  a  boisterous 
passenger,  and  may  use  such  reasonable  force  as  is  neces- 
sary for  that  purpose.    Sorenson  v.  Lincoln  Traction  Co,...     91 

3.  In  an  action  for  injuries  to  a  passenger  while  being  re- 
moved from  a  street  car  by  force,  instructions  held  preju- 
dicial to  defendant.    Sorenson  v.  Lincoln  Traction  Co 91 

4.  One  who  installs  passenger  elevators  In  his  building  for  the 
use  of  the  public  is  subject  to  the  same  degree  of  care  as 
common  carriers.    Orimmel  v.  Boyd 24:'» 

5.  The  owners  of  a  passenger  elevator  operated  for  the  accom- 
modation of  tenants  are  common  carriers,  and  must  use  the 
highest  degree  of  care  possible  consistent  with  the  practical 
operation  of  the  elevator.    Orimmel  v.  Boyd 246 

6.  The  owners  of  a  passenger  elevator  held  liable  for  death 
resulting  to  a  passenger  by  reason  of  the  negligence  of  the 
elevator  conductor.     Orimmel  v,  Boyd 246 

7.  It  Is  the  duty  of  one  who  approaches  the  entrance  to  an  ele- 
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yatdr  to  enter  the  same  to  exercise  that  degree  of  care 
which  a  person  of  ordinary  prudence  would  exercise  under 
like  circumstances.    Orimmel  v,  Boyd  246 

Charities.   See  Wills,  1-3. 

Chattel  Mortgages.   See  Constttutional  IiAW,  8. 

001X^10700. 

An  engineer  running  a  lone  engine  from  one  point  to  another 
within  the  state  held  not  engaged  in  interstate  commerce. 
Wright  v.  Chicago,  R.  I.  d  P,  R,  Co 817 

Constitutional  Law.  See  Judges,  2.  Municipal  Corporations,  13. 
/  1.  Sec.  4778,  Ann.  St.  1911,  authorizes  the  chief  officer  of  a 
department  of  the  state  government  to  employ  an  attorney, 
other  than  the  attorney  general,  in  cases  of  importance, 
and  does  not  conflict  with  sec.  1,  art.  II  of  the  constitution. 
Follmer  v.  State 217 

2.  The  power  conferred  on  a  county  to  raise  a  road  fund  by 
taxation  held  not  violative  of  sec.  7,  art.  IX  of  the  consti- 
tution, prohibiting  the  legislature  from  imposing  taxes  on 
municipal  corporations  for  corporate  purposes.  City  of 
Albion  V.  Boone  County 494 

3.  In  a  prosecution  for  gambling,  the  validity  of  the  proviso 
in  ch.  108,  laws  1887,  which  amended  sec.  214  of  the  crim- 
inal code  by  adding  a  proviso  "for  the  recovery  of  money  or 
other  property  lost  in  gambling,"  held  immaterial,  since  the 
prosecution   did    not   depend    upon   the   proviso.     Goeniann 

V.  State  582 

4.  Ch.  59,  laws  1905,  regulating  the  treatment  and  control  of 
dependent,  neglected  and  delinquent  children,  held  to  con- 
form to  sound  public  policy.    State  v,  Bryant 764 

5.  Sec.  2,  ch.  59,  laws  1905,  defining  the  power  and  Jurisdiction 
of  the  district  court  as  a  juvenile  court,  held  not  uncon- 
stitutional as  creating  a  new  court.    State  v.  Bryant 754 

6.  The  proviso  in  sec.  2,  ch.  59,  laws  1905,  the  juvenile  court 
act,  giving  to  the  police  judge  in  cities  having  a  population 
of  40,000  concurrent  jurisdiction  with  the  county  judge 
within  the  city,  held  not  an  Inducement  to  the  passage  of 
the  act,  and  hence  it  is  not  necessary  to  determine  its  con- 
stitutionality.   State  V.  Bryant  754 

7.  The  validity  of  the  amendment  of  1913  (laws  1913,  ch.  38) 
to  ch.  59,  laws  1905,  which  amendment  relates  to  the  pen- 
sioning of  dependent  children  of  Indigent  parents,  held  not 
involved  in  the  litigation.     State  v.  Bryant 754 

8.  Ch.  260,  laws  1913,  providing  the  rate  of  interest  on  loans 
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on  certain  chattels,  held  violative  of  sec.  15,  art  III  of  tlie 
constitution,  prohibiting  the  passage  of  local  or  special  laws 

regulating  interest  on  money.    Althaus  v.  State 780 

9.  Statutes  enacted  in  the  exercise  of  police  power  must  not 
violate  rights  guaranteed  by  the  constitution,  nor  arbitrarily 
interfere  with  private  business.  State  v,  Sperry  d  Hutchinr 
son  Go 785 

10.  That  the  legislature  by  ch.  179,  laws  1911,  describes  a  legiti- 
mate private  business,  and  provides  that  any  person  engaged 
therein  shall  be  held  to  be  engaged  in  a  gift  enterprise,  will 
not  oust  the  jurisdiction  of  the  courts  to  determine  the  true 
character  of  the  business.  Btate  v.  Bperry  &  Hutchinson  Co.,  785 

11.  Ch.  179,  laws  1911,  prohibiting  the  giving  of  "trading 
stamps,"  held  violative  of  art.  I  of  the  Bill  of  Rights  and 
fourteenth  amendment  to  the  Federal  Constitution.  State  v, 
Sperry  d  Hutchinson  Co 78$ 

Contracts.    See  Brokers.    Mechai^icb'  Liens,  9,  10. 

L  While  executory  and  before  a  breach,  the  terms  of  a  written 
contract  may  be  changed  by  a  subsequent  parol  -agreement; 
and  it  requires  no  new  consideration.  Easton  v.  Snyder- 
Trimhle  Co 18 

2.  Evidence,  in  a  suit  to  annul  a  contract  for  fraud,  held  to 
sustain  verdict  for  plaintiff.    York  rf  Co.  v.  Boomer €2 

3.  To  authorize  reformation  of. a  written  contract,  it  must  be 
established,  by  clear  and  satisfactory  evidence,  what  the 
contract  was  and  that  the  writing  does  not  express  the  con- 
tract made.    Hallgren  v.  pecker 415 

4.  In  an  action  on  a  contract  to  support  a  stepmother  in  con- 
sideration of  her  returning  to  and  caring  for  her  husband, 
evidence  of  her  husband's  prior  cruel  treatment  of  her  held 
competent  on  the  issue  of  consideration  for  the  contract 
Mack  V.  Mack  504 

5.  Where  a  party  has  full  opportunity  to  inform  himself  as  to 
a  proposed  exchange  of  properties  and  Inspects  the  property, 
he  cannot  invoke  the  aid  of  equity  to  cancel  the  contract. 
Bowers  v.  Raitt  567 

Corporations.    See  Quo  Warranto.    Sales,  2,  3. 

1.  The  manager  of  sales  of  a  manufacturing  corporation  has 
power  to  contract  for  the  selling  of  its  wares,  and  persons 
contracting  with  such  corporation,  are  not  bound  to  know 
of  a  by-law  limiting  his  authority.  Monarch  Portland  Ce- 
ment Co.  V.  Crecdon  d  Sons 186 

2.  In  an  action  against  a  corporation  on  a  note,  denial  of  its 
legal  existence  is  not  permissible  under  sec.  144,  ch.  16, 
Comp.  St  1911.     OilUgan  v.  Oilligan  Co 437 
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Costs.    See  New  Tbtal,  L 

Countiee  and  County  OfBlcers.    See  Highways,  4-7. 

1.  Sec.  87,  ch.  78,  Comp.  St.  1909,  requires  a  county  to  con- 
tribute toward  the  repair  of  a  bridge  across  the  Platte  river 
which  extends  into  such  county,  though  it  is  located  mainly 
within  the  adjoining  county.    Dawson  County  v,  Phelps 
County    112 

2.  The  word  "stream,"  as  used  in  sec.  87,  ch.  78,  Comp.  St  1909, 
relating  to  bridges  over  streams  which  divide  counties,  is 
used  in  a  general  sense,  and  applies  to  rivers  and  smaller 
courses  of  running  water.    Dawson  County  v.  Phelps  County,  112 

3.  Counties,  in  the  construction  and  maintenance  of  bridges, 
must  provide  for  such  uses  as  may  be  fairly  anticipated 
for  the  proper  accommodation  of  the  public  where  the 
bridge  is  situated.    Peitzmieier  v,  Colfax  County 675 

4.  Evidence,  in  an  action  against  a  county  for  damages  to  a 
threshing  outfit  caused  by  the  collapse  of  a  bridge,  held  to 
sustain  verdict  for  plaintiff.   Peitzmieier  v,  Colfax  County,  675 

5.  Under  sec.  77a,  art.  I,  ch.  18,  Comp.  St.  1911,  it  is  the  duty 
of  the  register  of  deeds  upon  approval  of  his  annual  ac- 
count to  turn  over  to  the  county  treasurer  all  fees  in  excess 
of  statutory  compensation  for  official  services.  State  v, 
Uerling    694 

6.  Mandamus  will  lie  to  compel  the  register  of  deeds  to  turn 
over  excess  fees  to  the  county  treasurer.    State  v.  Uerling^  694 

7.  Under  sec.  19,  ch.  7,  Comp.  St.  1907,  providing  that  the  sal- 
ary of  county  attorneys  shall  be  based  on  population,  with- 
out providing  how  the  population  shall  be  determined,  the 
last  general  federal  census  does  not  necessarily  control,  but 
the  population  is  to  be  determined  by  the  best  evidence  avail- 
able.   O'Connell  v.  Sioux  County  826 

8.  To  determine  the  population  of  a  county  to  fix  the  salary 
of  a  county  attorney,  evidence  of  the  number  of  votes  polled 
is  competent  In  the  absence  of  a  census  or  other  direct  evi- 
dence.   O'Connell  v,  Sioux  County 826 

9.  To  determine  the  population  of  a  county  to  fix  the  salary 
of  a  county  attorney,  evidence  of  the  government  census 
for  a  given  year  and  of  the  number  of  school  children  for 
the  same  year  is  competent  to  show  the  ratio  of  population 
to  school  children  for  other  years,  but  is  not  conclusive,  and, 
if  inconsistent  with  other  evidence,  will  not  establish  the 
population  in  the  years  in  question.  O'Connell  v.  Sioux 
County    826 

Courts.    See  CoNSTrxuTTONAL  Law,  5,  10.    Judgment,  4. 

1.  The  ruling  of  one  judge  of  the  district  court  upon  a  gen- 
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eral  demurrer  to  a  petition  Is  not  conclusive  upon  another 
Judge  of  the  same  court  who  afterwards  tries  the  case. 
Follmer  v.  State .- 217 

2.  Under  sec.  2,  art  VI,  Const.  U.  S.,  treaties  are  the  supreme 
law  of  the  land,  and  state  Judges  are  bound  thereby.  ButscJi^ 
kotvski  V.  Brecks  632 

3.  In  a  suit  to  enjoin  payment  for  street  improvements,  the 
supreme  court  will  follow  its  decision  In  a  prior  suit  by 
other  parties  Involving  the  same  questions  of  fact.    Nelson 

V.  City  of  Florence  847 

Criminal  Law.  See  Coxstttuttonal  Law,  3.  Gaming.  Indict- 
ment AND  Information.  Intoxicating  Liquors,  10.  Lar- 
ceny. 

1.  The  sentence  for  a  crime  committed  before  the  taking  effect 
of  the  indeterminate  sentence  law  should  conform  to  the  law 
in  force  at  the  time  of  the  commission  of  the  offense.   Btehr 

V,  State  151 

2.  Under  sec.  448  of  the  criminal  code,  requiring  arraignment, 
a  conviction  of  a  felony  will  be  reversed  where  accused  en- 
tered his  objection  after  verdict,  unless  the  record  affirma- 
tively shows  that  accused  was  arraigned  before  trial.  Bur- 
roughs V.  State  619 

3.  In  a  prosecution  for  gambling,  refusal  to  permit  accused  to 
withdraw  his  plea  of  not  guilty  for  the  purpose  of  objecting 
to  a  variance  between  the  information  and  the  original  com- 
plaint held  not  an  abuse  of  discretion.    Goemann  v.  fiffa<c...582 

4.  Where  three  parties  are  Jointly  charged  with  gambling,  and 
one  demands  a  separate  trial,  an  instruction  that  defendant 
is  charged  with  gambling  with  one  of  the  parties,  without 
naming  the  other,  held  not  erroneous.    Goemann  v.  State..  582 

5.  Failure  to  caution  the  Jury  as  to  the  evidence  of  an  accom- 
plice in  a  misdemeanor  case  held  not  error,  in  the  absence 

of  a  special  request  so  to  do.    Goemann  v.  State. 582 

6.  An  Instruction  in  a  misdemeanor  case  that  a  reasonable 
doubt  is  an  actual  substantial  doubt  arising  either  from  the 
evidence  or  want  of  evidence  Is  not  erroneous.     Goemann 

V.    State    582 

7.  It  is  not  an  abuse  of  discretion,  in  a  misdemeanor  case,  to 
appoint  a  former  prosecutor,  who  began  the  prosecution,  to 
assist  in  the  trial,  though  he  has  prosecuted  a  civil  action 
against  the  accused  for  services  of  another  attorney  in  the 
case.     Goemann  v.  State   582 

8.  An  ai)pcllate  proceeding,  under  sec.  515  of  the  criminal  code, 
to  settle  a  point  of  law  in  a  prosecution  wherein  accused  was 
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discharged,  may  be  dismissed  for  failure  of  the  county  at- 
tomey  to  refer  in  his  brief  to  the  volume,  page  or  section 
where  acts  of  congress,  on  which  the  ruling  below  was 
based,  may  be  found.    State  v,  Ray 690 

Damages.   See  Eminent  Domain.    Intoxicating  Liquors,  2.  Libsx, 
7. 

1.  Verdict  for  $15,000  for  death  held  not  excessive.  Wright  v. 
Chicago,  R.  L  d  P,  R,  Co 817 

2.  The  measure  of  damages  for  Improper  construction  of  a 
building  is  the  difference  between  the  value  of  the  building 
as  constructed  and  its  value  if  constructed  according  to 
contract.    Lincoln  Stone  d  Supply  Co,  v.  Ludwig 722 

Deeds.    See  Evidence,  3. 

1.  In  a  suit  to  cancel  a  deed,  evidence  held  to  sustain  finding 
that  plaintiff  authorized  delivery  of  the  deed.  Laml)  v. 
Lamb    627 

2.  Evidence  held  to  sustain  finding  that  grantor  did  not  make 
a  mistake  in  the  description  of  the  land  conveyed.    Lamb 

v.  Lamb    627 

Descent  and  Distribution. 

The  first  fpur  subdivisions  of  sec.  2,  ch.  23,  Comp.  St.  1911,  re- 
lating to  distribution  of  an  intestate's  estate,  are  limited 
by  the  fifth  and  sixth  subdivisions,  and  where  a  father  died, 
leaving  a  child  by  a  former  wife,  and  also  his  widow  and 
their  child,  J.,  who  afterwards  died  under  age  and  unmar- 
ried, the  estate  which  J.  took  from  her  father  descended  to 
her  sister.    In  re  Estate  of  Van  Orsdol 98 

Divorce. 

1.  Decree  of  divorce  in  which  the  court  found  that  certain  real 
estate  in  the  wife's  name  was  accumulated  by  the  Joint 
efforts  of  husband  and  wife,  and  adjudged  that  the  wife  pay 
the  husband  for  his  interest  therein  and  that  the  title  be 
quieted  in  the  wife,  held  sustained  by  the  record.    Oleeson 

V.  Oleeson 13 

2.  In  a  suit  for  divorce,  allowance  of  $6,000  as  alimony  held 
proper.    Bolton  v.  Bolton 343 

Drains. 

1.  A  landowner  who  knew  of  the  placing  of  tile  drains  in  a 
highway  and  assisted  in  making  drains  on  his  own  land 
cannot,   several    years    afterward,   enjoin   the   maintenance 

of  the  drains  in  the  highway.    Wachter  v.  Lange 290 

2.  Public  authorities  may  construct  drains  along  the  side  of 
highways  if  necessary  to  render  them  passable,  and  if,  in 
so  doing,  they  divert  waters  of  a  ponl   upon  the  lands  of 
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one  not  consenting  to  the  work,  they  may  not  ordinarily  he 
enjoined,  but  they  may  be  liable  for  damages  to  persons 
whose  lands  or  crops  are  injured.    Wachter  v.  Lange 290 

Ejectment.    See  Bstoppel^  2.    Evidence,  7,  8.    Plbaoino,  2. 

1.  Evidence  that  defendant  in  ejectment  purchased  an  oat- 
standing  title  while  the  action  was  pending  cannot  be  re- 
ceived under  a  general  denial.    Risher  v.  Madsen 78 

2.  Evidence  in  ejectment  held  insufficient  to  establish  an  equi- 
table title  in  defendant.    Tillson  v.  HoUoway 635 

3.  When  the  owner  of  realty,  indebted  to  his  son,  puts  the  son 
in  possession  of  the  land  until  settlement  is  made  between 
them,  and  the  father-  dies  without  a  settlement,  his  devisees 
and  heirs  cannot  recover  the  land  without  payment  of  the 
amount  due  the  son.     Tillson  v.  Holloway 635 

Elections.    See  Municipal  Cobpobations,  6,  7,  10,  13-16. 

1.  Allowance  of  fees  for  mileage  to  an  election  officer  sustained. 
Blair  v.  Sheridan  County 124 

2.  Police  magistrates  in  cities  of  the  second  class  being  mu- 
nicipal officers,  the  legislature  may  provide  the  time  of  their 
election..  State  v,  Reilly  . .  .• 232 

3.  A  county  is  liable  for  new  ballots  to  be  used  at  a  general 
election,  where  by  mistake  of  the  clerk  the  ballots  first  pro- 
vided were  defective.    Wahlguist  v.  Adams  County 682 

Electricity.  See  Municipal  Cobpobations,  2-12. 

Eminent  Domain. 

1.  The  measure  of  damages  in  condemnation  proceedings  to  re- 
move a  mill-dam  is  the  difTerence  between  the  value  of  the  i 
mill  property  before  and  after  the  removal.     Maynard  v. 

Nemaha  Valley  Drainage  District  610 

2.  In  condemnation  proceedings  to  remove  a  mill-dam.  pro- 
spective profits  from  the  use  of  the  water-power  for  the  de- 
velopment of  electricity  are  too  remote  to  be  elements  of 
damage,  where  there  is  no  proof  of  a  present  purpose  to 
make  such  development  Maynard  v.  Nemaha  Valley  Drain- 
age District 610 

3.  An  owner  of  property  who  knowingly  permits  a  corporation, 
having  the  power  of  eminent  domain,  to  use  or  damage  his 
property  may  be  limited  to  his  remedy  for  damages.  Hall  i». 
Craxcford  Co 460 

4.  Sec.  46,  ch.  78,  Comp.  St.  1905,  accepting  the  grant  of  land 
for  highways  provided  by  sec.  2477,  Rev.  St.  U.  S..  reserves 
to  landowners  the  right  to  recover  damages  for  land  taken 

on  the  opening  of  such  highways.    Rule  v.  Sioux  County. . .  736 
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Equity.  See  Appeal  and  Ebbob»  61-58.  Contracts,  5.  Ifsttbanch^  7. 

1.  To  prevent  a  multiplicity  of  suits  against  an  irrigation  dis- 
trict, a  court  of  equity  may  acquire  jurisdiction  to  cancel 
void  district  bonds  in  the  hands  of  many  different  holders. 
Paxton  Irrigation  District  v.  Conway 206 

2.  A  suit  in  equity  to  enjoin  a  suit  at  law  and  to  reform  the 
written  contract  upon  which  the  suit  is  based  depends  on 
plain tlfT's  right  to  such  reformation.    Hallgren  v.  Becker. . .  415 

EstoppeL  See  Boundabies.  Executors  and  Administrators,  2,  3. 
Landlord  and  I^nant,  1.  Lite  Estates,  2.  Municipal 
Corporations,  26.  Parent  and  Child,  1.  Pleading,  2. 
Waters,  4. 

1.  To  create  an  estoppel  in  pais,  the  party  against  whom  it  is 
Invoked  must  have  made  the  declaration  or  done  the  act  on 
which  the  estoppel  is  based,  either  with  intent  to  deceive, 
or  with  such  negligence  as  to  amount  to  a  constructive 
fraud.    Onn  Lumber  d  Shingle  Co.  v.  Powell  Lumber  Co 267 

2.  Where  plaintiff  and  wife  deeded  land  to  A  without  con- 
sideration, and  A  reconveyed  it  to  the  wife,  whose  deed  was 
not  recorded,  and  thereafter  plaintiff  exchanged  the  land  for 
other  land  and  the  purchaser  tOok  possession  under  a  deed 

-  from  A  executed  at  plaintiff's  request,  plaintiff  in  ejectment 
held  estopped  to  claim  the  land.    Kime  v,  Krenek 395 

Evidence.  See  Attorney  and  Client,  4.  Contracts,  4.  Counties 
AND  County  Officers,  9.  Ejectment,  1,  2.  Intoxicating 
Liquors,  6.  Libel,  3,  5,  6.  Master  and  Servant,  4-7. 
Mortgages,  1.  Municipal  Corporations,  5,  18,  27,  28. 
Pleading,  2,  9.    Wills,  4,  6,  8,  9,  13,  14.    Witnesses. 

1.  In  an  action  on  a  note  between  the  original  parties  thereto, 
parol  evidence  is  admissible  to  show  want  of  consideration, 
and  the  purpose  for  which  it  was  given.  Franklin  State 
Bank  V.  Chaney  , . . .      1 

2.  Exclusion  of  evidence  of  contents  of  letter  held  error,  where 
witness  testified  that  she  received  the  letter  by  mail,  that 
it  was  signed  by  defendant,  whose  signature  she  knew,  and 
was  lost,  in  the  absence  of  cross-examination  as  to  her 
means  of  knowledge  of  the  signature.    Risher  v.  Madsen...     72 

8.  The  true  consideration  for  a  deed  of  real  estate  may  be 
shown  by  parol  evidence,  though  the  deed  recites  a  consid- 
eration.    Goodman  v.  Smith   227 

4.  A  certificate  of  the  filing  of  an  instrument  for  record  under 
sees.  9603,  9608,  Ann.  St.  1911,  executed  by  one  purporting  to 
be  register  of  deeds  or  his  deputy,  is  sufficient  prima  facie 
proof  that  the  document  was  so  filed.  Smith  Bros.  v.  Wood- 
ward  298 

6.  Ambiguity  in   a  written  instrument  may  be  explained  by 
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parol  evidence  showing  the  mutual  understanding  of  the 
parties.    Myers  v.  Perason  467 

6.  Admission  of  parol  evidence  of  the  contents  of  a  letter  held 
proper.    Mack  v.  Mack  504 

7.  A  certain  letter  written  by  the  then  owner  of  the  legal  title 
26  years  before*  in  pencil  upon  coarse  brown  paper,  in  which 
it  appeared  that  words  had  been  retraced  and  figures 
rewritten,  held  of  little  value  as  evidence  to  establish  an 
equitable  title  to  land.     TiJlson  v,  Holloxcoy 636 

8.  Evidence  to  establish  an  equitable  title  to  land  as  against 
the  legal  title  must  be  clear  and  satisfactory.  Tillson  v. 
HoUoway 635 

Exceptions,  Bill  of.    See  Appeai.  and  Errob,  21. 

Execution. 

1.  The  right  to  levy  an  execution  upon  a  stock  of  goods  sold 
in  violation  of  the  bulk  sales  law  is  cumulative  to  prior 
remedies,  and  it  is  not  necessary  that  an  execution  be  first 
issued  and  be  returned  unsatisfied  as  to  other  property  of 
the  judgment  debtor.    Mutz  v.  Sanderson 293 

2.  Under  the  bulk  sales  law,  a  sale  of  a  stock  of  goods  in  bulk 
without  complying  with  the  statute  is  void  as  to  creditors, 
and  the  goods  are  subject  to  execution  as  though  no  sale  had 
been  made.    Mutz  v,  Sanderson  293 

3.  Where  a  transcript  of  a  county  court  Judgment  was  filed 
with  the  clerk  of  the  district  court  of  the  county  and  a 
transcript  from  said  clerk's  office  was  filed  in  the  district 
clerk's  office  of  the  county  where  execution  was  issued,  a 
sale  of  land  thereunder  held  not  vulnerable  to  collateral 
attack  because  the  transcript  was  not  filed  directly  in  the 
county  where  execution  was  Issued.    Bresee  v.  Snyder 384 

4.  As  against  a  collateral  attack,  a  mere  irregularity  in  the 
notice  of  sale  of  real  estate  upon  execution  is  cured  by  con- 
firmation.    Brcsce  v.  Snyder 384 

Eiiccutors  and  Administrators. 

1.  Where  an  executor  with  power  of  sale  under  the  will  takes 
title  to  land  in  satisfaction  of  a  mortgage  thereon,  he  holds 
it  as  personalty,  and  can  convey  the  land  without  order  of 
court;  and  the  purchaser  takes  good  title  unaffected  by 
subsequent  proceedings  of  a  county  court  in  another  state. 
Battcy  V.  Battry 729 

2.  Where  an  executor  has  settled  his  accounts  with  a  devisee 
and  the  estate,  the  devisee  Is  estopped  to  claim  any  interest 
in  the  land  received  by  the  executor  in  satisfaction  of  a 
mortgage  and  Jold  to  a  bona  fide  purchaser.  Bnttry  v. 
Battcy    729 
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Executors  and  Administrators — Concluded, 

3.  Where  an  executor,  who  is  also  an  heir,  sells  land  received 
in  satisfaction  of  a  mortgage  to  a  l>ona  fide  purchaser,  he 
is  estopped  to  afterwards  claim  any  interest  in  the  land. 
Battey  v.  Battey   729 

Forcible  Entry  and  Detainer.    See  Justice  of  the  Peace. 

1.  in  an  action  of  forcible  entry  and  detainer,  a  Judgment  for 
plaintiff,  the  owner  of  the  legal  title,  does  not  extinguish  a 
title  in  defendant  by  adverse  possession.  Towlea  v,  Ham- 
ilton    • 588 

2.  Forcible  entry  and  detainer  being  merely  a  possessory  action, 
the  question  of  title  cannot  be  determined  therein.    Towles 

u.  Hamilton  588 

3.  The  rule  of  the  code  (sec.  29)  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest  applies 

in  forcible  entry  and  detainer  cases.    Towles  v.  Hamilton..  588 

4.  Where  leased  land  is  sold  in  a  tax  foreclosure  suit  to  which 
the  lessor  is  a  party,  and  the  lessee,  to  avoid  eviction,  at- 
torns to  the  purchaser,  he  may  interpose  such  action  as  a 
defense  to  an  action  by  his  lessor  for  possession.    Bowman 

V.  Goodrich   696 

Fraudulent  Conveyances.    See  Execution,  1,  2. 

1.  Evidence  held  not  to  show  that  dealings  between  husband 
and  wife  were  fraudulent  as  to  creditors  of  the  husband. 
Conservative  Life  Ins,  Co,  v.  Boyce 408 

2.  Where  a  wife,  at  her  husband's  direction,  deposited  money 
as  indemnity  for  his  release  on  bail,  the  rule  that  transac- 
tions between  husband  and  wife  by  which  creditors  are 
prevented  from  collecting  their  debts  will  be  scrutinized 
closely,  and  proof  of  their  bona  fides  required,  will  be  ap- 
plied.   Valparaiso  State  Bank  v,  Petermichel 606 

3.  Evidence  that  a  wife  deposited  money  at  her  husband's 
request  held  to  show  prima  facie  his  ownership  of  the  money. 
Valparaiso  State  Bank  v.  Petermichel  606 

4.  Where  a  debtor  sells  property  to  hinder  or  delay  his  cred- 
itors, the  purchaser  will  not  be  protected  as  a  purchaser  in 
good  faith  as  to  the  purchase  price  not  paid  or  placed  be- 
yond his  control  prior  to  his  notice  of  the  intended  fraud. 
Raapke  v.  Beacom 831 

Gaming.      See    Bills    and    Notes,    2.      Constitutional    Law,    3. 
Cbiminal  Law,  3-7. 
Evidence  in  a  prosecution  for  gambling  held  to  sustain  a  con- 
viction.   Goemann  v.  State  582 

Garnishment. 

1.  Only  the  interest  of  the  attachment  debtor  in  funds  in  the 
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hands  of  the  garnishee  can  be  applied  on  the  plaintiff's 
claim.    Farrington  v.  Fleming  Commission  Co 108 

2.  Where  the  holder  of  a  check  on  a  bank  has  in  good  faith 
paid  the  maker  in  full  for  it,  the  deposit  to  the  amount  of 
the  check  is  not  subject  to  garnishment  at  the  suit  of  an- 
other creditor  of  the  maker,  notwithstanding  sec.  188  of  the 
negotiable  instruments  act^  Farrington  v.  Fleming  Commis- 
sion Co 108 

3.  Where  a  garnishee  answers  that  he  has  money  of  the  judg- 
ment debtor,  it  is  proper  to  allow  a  third  party  to  Inter- 
vene and  contest  the  right  of  plalntifT  to  apply  the  money 

on  his  claim.    Farrington  v,  Fleming  Commission  Co 108 

4.  Service  on  the  garnishee  impounds  the  funds  in  his  hands, 
and  he  must  pay  the  money  to  the  party  having  the  right 
thereto  as  determined  by  the  court.  Farrington  v,  Fleming 
Commission  Co 108 

Habeas  Ck>rpu8.    See  Appeal  and  Ekuor.  25. 

1.  Where  the  sole  parent  of  an  infant  surrendered  her  custody 
to  another,  evidence  held  to  show  that  the  child's  best  in- 
terest required  that  she  remain  in  such  custody.  State  v. 
Nebraska  Children's  Home  Society  265 

2.  Habeas  corpus  by  a  parent  to  recover  the  possession  of  his 
minor  child  may  be  brought  in  the  county  where  the  unlaw- 
ful detention  takes  place.  State  v,  Nebraska  Children's 
Home  Society   265 

3.  A  father,  the  sole  parent,  by  agreement  in  writing,  can  sur- 
render the  legal  custody  of  his  infant  child  to  another,  and 
he  cannot  regain  custody,  unless  he  can  show  breach  of  the 
agreement,  abuse  of  the  child,  or  that  the  child's  best  inter- 
est requires  it.    State  v.  Nebraska  Children's  Home  Society,  255 

Highwasrs.     See  Appeal  and  Ebbob,  86,  49,  68.     CoNSTrruTioiTAL 
Law.  2.    Drains.    Eminent  Domain,  4. 

1.  One  who  appears  at  the  hearing  on  a  petition  for  the  estab- 
lishment of  a  public  road  cannot  thereafter  complain  that 
he  had  no  legal  notice  of  the  hearing.  Richardson  v.  Fronr 
tier  County   27 

2.  It  is  not  essential  that  a  public  road  be  laid  out  upon  the 
exact  line  prayed  for  in  the  petition.  Richardson  v.  Frontier 
County    27 

3.  Admission  of  certain  evidence  in  proceedings  for  the  as- 
sessment of  damages  from  the  opening  of  a  highway  held 
prejudicially  erroneous.    Rector  v.  Red  Willow  County 167 

4.  Cities  of  the  second  class  and  villages  were  road  districts 
within  sec.  76  of  the  road  law   (Comp.  St  1899.  ch.  78)  as 
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it  existed  prior  to  the  amendment  of  1901.    City  of  AWon 
V.  Boone  County  494 

6.  Failure  of  a  city  to  demand  from  the  county  payment  of  its 
portion  of  a  road  fund  for  a  series  of  years,  though  with 
knowledge  that  the  county  is  using  all  the  fund,  held  not 
to  constitute  laches.    City  of  Albion  v,  Boone  County 494 

6.  One-half  of  the  road  fund  collected  hy  a  county  within  the 
limits  of  a  city  belongs  to  the  city,  and  the  city  officers  can- 
not compromise  the  right  to  such  funds.  City  of  Albion  v. 
Boone  County 494 

7.  Where  a  county  has  collected  a  road  tax  levied  within  the 
limits  of  a  city,  it  holds  one-half  thereof  in  trust  for  the 
city,  with  the  continuing  duty  to  pay  it  to  such  city.    City 

of  Albion  V.  Boone  County  494 

8.  Section-lines  are  by  sec.  46,  ch.  78,  Comp.  St  1911,  declared 
to  be  i)ublic  roads  which  may  be  opened  by  the  county 
board  whenever  the  public  good  requires  it.  Warner  v. 
Cavey   ;.  778 

9.  The  propriety  or  necessity  of  opening  and  working  a  sec- 
tion-line road  is  discretionary  with  the  county  board,  and 

is  not  subject  to  review.    Warner  v,  Cavey 778 

10.  The  only  limitation  upon  the  discretion  of  the  coun'ty  board 
in  opening  section-line  roads  is  that  of  compensation  for 
private  property  taken  or  damaged.    Warner  v,  Cavey 778 

11.  A  county  board  may  open  a  highway  in  the  form  of  a  cuP 
de-aac  on  a  section  line.    Warner  v,  Cavey 778 

Homestead. 

1.  In  a  suit  to  establish  homestead  rights,  failure  to  prove  the 
acquisition  or  occupancy  of  a  homestead  defeats  plaintiff's 
case.     Cunningham  v.  Marshall  302 

2.  The  word  "homestead,"  as  used  in  sec.  4,  ch.  36,  Comp.  St 
1905,  the  homestead  act,  means  the  house  and  parcel  of  land 
where  the  fafnily  reside  and  have  their  home.     Anderson 

V.  Bchertz 390 

3.  Under  sec.  4,  ch.  36,  Comp.  St.  1905,  any  attempted  convey- 
ance or  incumbrance  of  the  homestead  is  absolutely  void 
unless  executed  and  acknowledged  by  both  husband  and 
wife.     Ar^derson  v,  Bchertz  390 

4.  A  contract  in  writing  to  convey  a  homestead,  which  has  been 
signed  by  both  husband  and  wife,  but  not  acknowledged,  is 
void  as  to  the  entire  homestead,  though  its  value  exceeds 
12,000.    Anderson  v,  Bchertz  390 

Husband  and  Wife.     See  Fraudulent  Convetances,  1-3. 
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Indictment  and  Information.    See  Intoxicating  Liquobs,  10. 

1.  An  information  cannot  be  aided  by  intendment,  nor  by  re- 
cital or  inference,  but  must  explicitly  state  all  that  is  essen- 
tial to  constitute  the  offense.    Gaweka  v.  State 53 

2.  A  complaint  under  sec.  30  of  the  criminal  code  for  resisting 
a  municipal  officer  while  making  an  arrest  without  a  war- 
rant,  which  does  not  allege  that  the  offense  was  committed 
within  the  municipality,  is  fatally  defective.  Ckiweka  v. 
State    53 

8.  An  information  charging  accused  with  violating  the  pure 
food  law  by  wilfully  overreading  a  test  of  cream  purchased 
by  him  for  commercial  purposes  is  not  demurrable  for  fail- 
ure to  charge  an  intent  to  defraud  the  seller;  the  statute 
not  having  made  intent  an  element  of  the  offense.  State  v. 
Thorp    3in 

Infants.     See  Constitutional  Law,  4-7. 

Injunction.    See  Dbains.    Eqihty,  2.    Municipal  Cobpobations,  5, 
29. 
Injunction   will  not  lie'  to  obtain  possession  of  real  estate, 
where  the  ordinary  legal  remedies  are  adequate.  HollinraJce 
V,  Neeland    ', 630 

Insurance.    See  Bills  and  Notes,  3. 

1.  In  an  action  on  an  accident  insurance  policy  providing  that, 
if  injury  resulted  from  an  intentional  act,  liability  should 
be  one-fifth  of  the  amount  otherwise  payable,  recovery  is 
thus    limited,    where    assured    was    intentionally    struck    a 

slight  blow,  and  fell,  striking  his   head  and   fatally  frao-  \ 

turing  his  skull.    Ryan  v.  Continental  Casualty  Co 35                 ^ 

2.  Where  an  application  for  insurance  of  live  stock  provides  'ij 
that  no  lial)ility  shall  attach  until  the  application  has  been  1 
approved  by  the  home  office,  held  that  ordinarily  the  com- 
pany is  not  liable  for  loss  occurring  before  such  approval. 

Johnston  v.  Indiana  d  Ohio  Live  Stock  Ins.  Co 403 

3.  An  insurance  contract  is  governed  by  the  law  In  force  at  j 
the  time  of  the  making  of  the  contract.  Johnston  v.  Indiana  j 
d  Ohio  Live  Stock  Ins.  Co 403  I 

4.  Where,  in  an  action  on  a  life  insurance  policy,  the  question  | 
of  the  truth  or  falsity  of  the  answers  of  assured  in  his  ap-  ' 
plication  are  submitted  to  a  jury  on  conflicting  evidence,  | 
and  under  proper  instructions,  a  verdict  for  plaintiff  will  i 
not  be  set  aside  unless  clearly  wrong.    Jacohy  v.  Prvdenr 

tial  Ins.    Co 422 

5.  Instruction  as  to  the  use  of  liquors  by  assured  held  appli- 
cable to  the  evidence.    Jacohy  v.  Prudential  Ins,  Co 422 

6.  The  liability  of  a  member  of  a  mutual  insurance  company, 
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organized  under  ch.  46,  lawB  1897,  held  to  be  similar  to  that 
of  a  stockholder  in  an  ordinary  stock  corporation.  Randall 
V.  McOlain  487 

T.  A  suit  by  a  receiver  of  an  insolvent  mutual  insurance  com- 
pany, organized  under  ch.  45,  laws  1897,  to  recover  an  as- 
sessment to  pay  liabilities,  held  properly  brought  in  equity, 
and  summons  may  be  issued  to  any  other  county.  Randall 
17.  McGlain  487 

8.  In  order  to  recover  an  advanced  premium  for  insurance, 
where  plaintiff  alleges  that  he  refused  to  submit  to  such 
medical  examination  as  was  requested  by  the  company,  he 
must  allege  and  prove  rescission  of  the  contract.  Witt  v. 
Old  Line  Bankers  Life  Ins,  Oo.^ 748 

Interest.    See  CJonbtitutional  Law,  8. 

Intoxicating  liquors.    See  Mandamus. 

1.  Where,  in  an  action  for  damages  from  the  sale  of  intoxicat- 
ing liquors,  defendant  testified  that  he  owned  a  small 
amount  of  property,  held  not  error  to  permit  plaintiff  to 
show  on  cross-examination  that  defendant  owned  other 
property.    Colman  v,  Loeper 270 

2.  Verdict  for  |5,516.70  held  not  excessive.   Colman  v.  Loeper,  270 

3.  An  action  for  loss  of  support  caused  by  drunkenness  may 
be  brought  at  any  time  within  four  years  from  the  date  of 
the  last  sale  of  liquors.    Colman  v.  Loeper 270 

4.  Where  the  disability  of  drunkenness  is  permanent,  the  in- 
jury is  a  continuing  one,  and  recovery  may  be  had  for  the 
whole  period  of  the  disability.    Colman  v,  Loeper, 270 

5.  That  the  wife  acquiesced  in  the  sale  of  Intoxicating  liquors 
to  her  husband  is  no  defense  to  an  action  by  her  for  loss  of 
support  through  his  disability  caused  by  drink.  Colman  v, 
Loeper  270 

6.  In  an  action  by  a  wife  for  damages  from  the  sale  of  liquors 
to  her  husband,  held  not  error  to  admit  evidence  by  a  sta- 
tion agent  that  he  had  delivered  bottled  goods  labeled  "min- 
eral watier"  to  defendant  that  in  his  opinion  were  intoxicat- 
ing liquors.    Colman  v,  Loeper 270 

7.  One  who  has  suffered  injury  in  consequence  of  his  own 
voluntary  intoxication  may  recover  on  the  bond  of  the  sa- 
loon-keeper from  whom  the  liquor  was  procured.     Henkel 

V.  Bondreau 338 

8.  It  is  not  essential  that  the  signer  of  a  petition  for  a  liquor 
license  shall  have  resided  in  the  village  for  the  time  re- 
quired to  make  him  a  legal  voter;  residence  in  good  faith 
being  sufficient    Shackelford  v.  Zimmerman  547 

69 
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9.  The  supreme  court  will  on  its  own  motion  dismiss  an  ap- 
peal from  an  order  in  mandamus  requiring  reinstatement  of 
a  saloon  license,  where  the  record  shows  that  the  term  <tf 
the  license  has  expired,  and  no  motion  was  made  to  ad- 
vance the  case.    State  v,  Armstrong 692 

10.  Under  sec.  8,  ch.  50,  Comp.  St  1911,  each  act  of  selling  or 
giving  away  of  the  liquors  named  to  a  minor  is  a:  crime, 
and  an  indictment  which  charges  in  the  same  count  the 
selling  and  giving  to  a  minor  any  such  liquors  is  defective 
for  duplicity,  and  will  be  quashed  on  motion.  State  v, 
Freiburghouse 603 

11.  Where  the  electors  of  a  village  of  an  election  held  under 
sec.  26,  ch.  50,  Comp.  St.  1911,  have  voted  in  favor  of  no 
license,  the  village  board  cannot  issue  a  license.  Ford  v. 
Thompson 668 

12.  The  residence  of  a  person,  for  the  purpose  of  testing  his      t 
qualifications  as  a  petitioner  for  a  saloon  license,  is  where 

he  has  his  established  home,  and  is  habitually  present,  and 
to  which,  when  he  departs,  he  intends  to  return.  Shaw  v, 
Alexander  774 

Judges. 

1.  The  office  of  police  magistrate  being  created  and  the  length 
of  the  term  fixed  by  the  constitution,  the  incumbent  can- 
not be  removed  before  the  expiration  of  his  teruL  State  v. 
Reilly  .-  232 

2.  The  only  method  of  removing  a  county  judge  from  oflBice  is 
by  impeachment,  as  provided  in  sec.  14,  art.  Ill  of  the  con- 
stitution; sec.  1,  art.  il,  ch.  18,  Comp.  St  1911,  being  invalid 
in  so  far  as  it  prescribes  any  other  method.  Conroy  r. 
Hallowell 794 

Judgment.    See  Taxation,  9. 

1.  In  a  proceeding  to  revive  a  dormant  Judgment,  where  the 
debtor  pleads  payment,  a  presumption  of  payment  arises, 
which  the  judgment  creditor  must  rebut;  and  the  rule 
obtains  where  the  judgment  creditor  is  demanding  the  pay- 
ment as  a  condition  precedent  to  the  debtor's  right  to  quiet 
his  title  to  real  estate  as  against  the  Judgment  Alberts  v. 
Conrtland  Wagon  Co 313 

2.  Where  the  name  of  one  plaintiff  and  the  items  for  which  he 
alone  can  recover  are  dropped  from  an  amended  petition, 
the  judgment  is  not  a  bar  to  his  right  to  maintain  a  separate 
action.     Henkel  v.  Boudreau  338 

3.  Under  sec.  18,  ch.  20,  Comp.  St  1911,  a  transcript  of  a  Judg- 
ment of  a  county  court  may  be  filed  in  the  ofllce  of  the  clerk 
of  the  district  court  of  any  other  county  without  having 
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been  first  filed  in  the  county  In  which  the  judgment  was 
rendered.    Bresee  v.  Bnyder  384 

4.  Where  a  special  tribunal  is  empowered  by  statute  to  ascer- 
tain facts,  and  there  is  no  provision  for  a  review  thereof* 
by  the  courts,  its  action  is  final,  in  the  absencQ  of  fraud  or 
mistake.    Btate  v,  Houston 1 445 

5.  The  right  to  revive  a  dormant  judgment  and  to  sue  thereon 
are  cumulative  remdies,  and  where  either  is  asserted  the 
court  in  its  discretion,  under  proper  evidence,  may  give 
judgment  for  the  other.    Young  v.  City  of  Broken  Bow 470 

6.  A  judgment  which  is  valid  and  not  fully  paid  may  be  re- 
vived.   Young  v.  City  of  Broken  ^ow 470 

7.  Under  the  facts  stated,  revivor  of  judgment  denied.    Hetzel 

V.  Bennett 768 

Jury. 

1.  A  venireman  held  not  guilty  of  deception  as  to  his  relations 
with  opposing  counsel,  where  he  admitted  the  relations  and 
answered  all  quesions  truthfully.  Blakely  v.  Omaha  d  C.  B. 
Street  R,  Co 119 

2.  A  juror  drawn  for  three  weeks*  service  in  the  district  court, 
who  serves  during  said  period,  can  recover  for  all  the  days 
of  such  term,  Sundays  excepted,  unless  finally  excused  by 
the  court.    Cochran  v,  Lancaster  County 130 

Justice  of  the  Peace. 

1.  Where  title  to  land  is  drawn  In  question  in  an  action  of 
forcible  entry  and  detainer  before  a  justice  of  the  peace, 
it  Is  his  duty  to  refuse  to  proceed  further.  Bowman  v. 
Goodrich    696 

2.  Where  a  justice  of  the  peace  wrongfully  enters  judgment  in 
an  action  involving  title  to  land,  the  district  court,  on 
appeal,  should  dismiss  the  action.    Bowman  v.  Goodrich. . . .  696 

Landlord  and   Tenant.     See   Forcible   Entbt   and   Detainer,   4. 
Vendor  and  Purchaser,  5-8. 

1.  A  landlord  who  for  several  months  failed  to  declare  a  for- 
feiture of  a  long-term  lease  for  nonpayment  of  rent,  while 
the  tenant,  with  the  landlord's  knowledge  and  consent,  was 
making  permanent  improvements  under  his  lease,  held 
estopped  to  declare  a  forfeiture  after  the  improvements 
have  been  completed.    Harte  v,  Bhukert  210 

2.  An  option  in  a  written  lease  giving  the  lessee  the  right  to 
purchase  the  land  upon  definite  terms  is  kn  enforceable 
contract.    Dengler  v.  Fowler  621 

3.  A  lease  may  be  modified  after  its  execution  so  as  to  give  the 
lessee  an  enforceable  option,  upon  expiration  of  the  lease,  to 
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purchase  the  land  on  definite  terms;  the  rentals  stipulated 
in  the  original  lease  and  a  subsequent  promise  to  pay  the 
purchase  price  being  a  valid  consideration  for  the  new  agree- 

'     ment    Dengler  v.  Fowler 621 

4.  The  possession  of  a  tenant  is  notice,  not  only  of  his  rights 
as  lessee,  but  of  all  other  interests  of  which  inquiry  would 
elicit  knowledge.    Dengler  v.  Fowler €21 

Larceny. 

In  a  prosecution  for  cattle  stealing  under  sec.  117a  of  the 
criminal  code,  the  jury  need  not  declare  in  their  verdict  the 
value  of  the  cattle.    Ch-iffith  v.  State 55 

LlbeL 

1.  Where  the  language  in  a  publication  would,  in  the  connec- 
tion in  which  it  is  used,  be  understood  by  persons  of  ordi- 
nary intelligence  to  charge  the  commission  of  a  crime,  it  is 
libelous  per  se.    Bigley  v.  National  Fidelity  d  Casualty  Co.,  813 

2.  Where  the  language  in  a  letter,  charging  a  crime,  is  true, 
and  is  published  with  good  motives  for  justifiable  ends,  it 

is  not  libelous.    Bigley  v.  National  Fidelity  d-  Casualty  Co..  813 

3.  It  is  not  competent  to  prove  wide  circulation  of  a  libel  for 
the  purpose  of  establishing  its  falsity  or  defendant's  re- 
sponsibility.   Bigley  v.  National  Fidelity  d  Casualty  Co 813 

4.  A  person  is  responsible  for  such  circulation  and  publicity  of 
a  libel  as  is  the  natural  result  of  his  act,  or  he  might  rea- 
sonably anticipate,  but  is  not  liable  for  a  subsequent  publica- 
tion of  a  similar  libel  not  induced  by  him.  Bigley  v.  Na- 
tional Fidelity  d  Casualty  Co 813 

5.  In  an  action  for  libel,  evidence  of  independent  publications 
of  a  libel,  not  induced  by  defendant,  should  be  excluded. 
Bigley  v.  National  Fidelity  d  Casualty  Co 813 

6.  Where  the  evidence  is  confiicting,  the  question  whether  de- 
fendant is  responsible  for  the  publication  of  a  libel  is  for 
the  jury.    Bigley  v.  National  Fidelity  d  Casualty  Co 813 

7.  In  an  action  for  libel,  charging  embezzlement,  $3,000  dam- 
ages held  not  excessive.  Bigley  v.  National  Fidelity  d  Cas- 
ualty  Co 813 

Life  Estates. 

1.  The  conveyance  of  the  life  estate  conveys  all  the  rights  of 
the  life  tenant,  and  the  remainderman  cannot  enforce  a  for- 
feiture of  the  life  estate  by  reason  of  such  conveyance. 
Bohrer  v.  Davis  367 

2.  Where  a  remainderman  consented  to  a  sale  of  a  part  of  the 
estate  by  the  life  tenant  and  the  purchaser  has  held  it  for 
more  than  17  years,  the  remainderman  is  estopped  from 
recovering  the  land.    Bohrer  v.  Davis 367 
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limitation  of  Actions.     See  Advxbsb  PossassiOH.     Iittoxzoatihs 
Liquors,  3.    Trusts,  2. 

1.  A  mortgagor's  right  of  action  to  qnlet  his  title,  recover 
possession,  and  redeem  from  the  lien  of  the  mortgage,  ac- 
crues whetf  the  mortgagee  takes  possession  with  claim  of 
ownership,  and  the  ten-year  limitation  of  the  statute  wiU 
then  begin  to  run.    Jackson  v,  Rohrberg 85 

2.  Limitations  do  not  begin  to  run  against  a  right  of  action 
until  the  right  exists.    Bohrer  v,  DavU 367 

3.  Limitations  will  not  run  against  a  remainderman's  right  of 
possession  until  the  particular  estate  Is  terminated.  Rohrer 

V.  Davis    367 

4.  That  certain  plaintiffs  in  a  suit  to  redeem  from  a  mortgage 
foreclosure  sale  are  minors,  who  claim  title  through  de- 
scent, does  not  toll  the  statute  of  limitations  where  it  had 
commenced  to  run  during  the  lifetime  of  their  ancestors. 
McNeill  V,  Schumaker  544 

5.  In  an  action  for  damages  for  personal  injuries,  an  amended 
petition  held  to  state  a  new  cause  of  action,  which  was 
barred  by  limitations.    Westover  v.  Hoover 596 

6.  Where  a  father,  indebted  to  his  son,  placed  him  in  possession 
of  land  until  settlement  was  made,  and  the  father  died  with- 
out a  settlement,  in  ejectment  by  the  administrator  of  his 
estate,  held  that  the  statute  of  limitations  did  not  apply 
either  to  the  right  of  the  devisees  and  heirs  to  possession  of 
the  land  or  to  the  claim  of  the  son  to  reimbursement  for  the 
money  loaned  to  his  father.    Tillson  v.  Holloway 635 

7.  The  statutory  right  of  owners  of  unoccupied  territory  within 
a  village  for  Its  detachment,  under  sec.  101,  art.  I,  ch.  74, 
Comp.  St.  1911,  is  one  to  which  the  statute  of  limitations 
does  not  apply.    MacQowan  v.  Tillage  of  Qxhhon 772 

Malicious  Prosecution. 

Where,  in  an  action  against  trustees  for  malicious  prosecution, 
the  evidence  failed  to  show  malice  or  want  of  probable  cause, 
held  that  a  verdict  was  properly  directed  for  defendants. 
Talcott  V,  Rice , . .  539 

Mandamus.  See  Counties  and  County  Officers,  6.  Intoxicating 
Liquors,  9. 
Where  an  attempted  appeal  from  the  granting  of  a  saloon  li- 
cense is  without  merit,  and  is  not  prosecuted  in  good  faith 
nor  with  reasonable  diligence,  and  the  city  council  orders 
the  license  to  issue,  mandamus  will  not  lie  to  compel  the 
council  to  reconvene  and  recall  it.    Btate  v,  Reuling 507 

Master  and  Servant. 

1.  It  is  the  right  and  duty  of  a  railroad  company  to  make 
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reasonable  rules  for  the  protection  of  Its  employees.    Wright 
V,  Chicago,  R.  J.  rf  P.  R.  Co 317 

2.  Whether  a  rule  of  a  railroad  company  for  thQ  protection  of 
its  employees  is  adequate  is  for  the  Jury.  Wright  v.  Chi- 
cago, R.  L  d  P.  R.  Co 317  ^ 

3.  Though  an  extra  train  run  by  plaintifT's  decedent  was  re- 
quired to  proceed  under  full  control  and  protect  itself 
within  switch-yard  limits,  it  did  not  relieve  defendant  from 
liability  for  the  negligence  of  the  crew  of  a  switch  engine 
In  failing  to  exercise  ordinary  care  to  avoid  a  collision  with 
the  extra.    Wright  v,  Chicago,  R.  L  d  P.  R.  Co 317 

4.  In  an  action  for  death,  evidence  held  to  sustain  Judgment 

for  plaintiff.    Wright  v,  Chicago,  R.  I.  d  P.  R,  Co 317 

5.  The  burden  is  on  defendant  to  establish  by  a  preponderance 
of  evidence  the  defense  of  contributory  negligence  and  as- 
sumption of  risk,    Wright  v.  Chicago,  R,  J,  d  P.  R.  Co 317 

6.  Where  the  evidence  showed  that  defendant  company  had 
failed  to  promulgate  any  rules  regulating  the  speed  of  switch 
engines,  held  that  whether  such  failure  constituted  negli- 
gence was  for  the  Jury.  Wright  t?.  Chicago,  R.  I.  d  P.  R,  Co.,  317 

7.  Where  plaintiff  failed  to  show  actionable  negligence,  held 
that  a  verdict  was  properly  directed  for  defendant   Kellcy 

V,  Omaha  d  0.  B.  Street  R,  Co 456 

I 
Mechanics*  Liens. 

1.  In  a  suit  to  foreclose  a  mechanic's  lien,  the  owner  held 
entitled  to  a  certain  credit     Boyer-Yan  Kuran  Lumber  d 

Coal  Co.  v.  Colonial  Apartment  House  Co 180  -^^ 

2.  Though  a  mechanic's  lien,  when  filed,  attached  only  to  a 
lease-hold  estate,  it  may  be  enforced  against  the  fee  after 
the  lease-hold  has  been  merged  therein  by  the  acts  of  the 
landlord.    Harte  v.  Shukert 210 

3.  The  statute  creating  the  right  to  a  mechanic's  lien  does 
not  authorize  a  lien  for  premiums  paid  by  a  contractor  for 
liability  insurance.    Harte  v.  Shukert 210 

4.  Where  a  tenant  under  hia  landlord's  authority  purchased 
material  In  June  for  improvements  on  the  property,  and  the 
landlord  authorized  the  purchase  of  other  material  in  Sep- 
tember, held  that  the  latter  authorization  did  not  extend  the 
time  for  filing  a  lien  for  the  material  furnished  in  June  to 
four  months  from  the  September  purchase.  Carr  d  Nejf 
Lumber  Co,  v,  Krogh 637 

5.  Material  furnished  held  to  have  been  furnished  under  one 
contract.    Lincoln  Savings  d  Loan  Ass^n  v,  Webber 698 

6.  Where,  In  an  affidavit  for  a  mechanic's  lien,  the  property 
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is  described  so  as  to  enable  a  party  familiar  with  the 
locality  to  identify  it,  it  is  sufficient.     Lincoln  Savings  d 

Loan  A88*n  v,  Wehber  698 

Way  V,  Cameron 708 

7.  A  recital  in  a  notice  of  a  mechanic's  lien  by  a  subcontrac- 
tor that  the  materials  were  furnished  for  the  owner  under 

a  contract  will  be  treated  as  surplusage.    Way  v,  Cameron,  708 

8.  The  object  of  the  mechanic's  lien  law  being  to  secure  the 
claims  of  those  who  have  contributed  to  the  erection  of  a 
building,  It  should  be  liberally  construed.    Way  v.  Cameron,  708 

9.  Where  a  contractor  furnishes  the  plans  and  specifications 
for  a  dwelling-house,  a  claim  that  the  work  was  done  ac- 
cording to  the  plans  and  specifications  is  not  a  defense  to 
a  counterclaim  for  damages  for  defective  construction.  Lin- 
coln Stone  d  Supply  Co.  v,  Ludwig 722 

10.  In  a  suit  to  foreclose  a  mechanic's  lien,  evidence  held  to 
sustain  judgment  for  defendant  on  a  counterclaim  for  dam- 
ages for  improper  construction.  Lincoln  Stone  d  Supply  Co. 
V.  LuduHg ; . . .  722 

Mortgages.  See  Limitation  ov  Actions,  1,  4.  Pbincipal  and 
Agent,  1,  2. 
1.  A  grantee  in  possession  of  realty  under  a  deed  given  as  a 
mortgage,  who  seeks  to  defeat  the  equity  of  redemption  by 
showing  a  parol  settlement  or  an  oral  election  to  treat  the 
conveyance  as  an  absolute  deed,  must  establish  such  parol 
agreement    by    a    clear    preponderance    of    the    evidence. 

I  Sprecher  v.  Folda 201 

^/                        2.  A  deed  given  as  security  for  debt  conveys  the  legal  title, 
K                                 and  the  grantor's  remaining  interest  is  not  subject  to  the  lien 
of  a  judgment,  and  can  be  reached  only  by  equitable  pro- 
ceedings.   First  Nat.  Bank  v.  Spelts 387 

3.  Where  an  agent,  authorized  to  loan  money  on  land,  pur- 
chased mortgaged  land  in  his  own  name  agreeing  to  have 
the  mortgage  canceled,  and  thereafter  sold  the  property  to 
defendant,  held,  in  a  suit  by  the  principal  to  foreclose  the 
mortgage,  that  he  was  entitled  to  a  decree;  the  mortgage 
remaining  of  record.    Walker  v.  Hokom  399 

4.  Where  purchasers  at  a  foreclosure  sale  took  actual  posses- 
sion, claiming  title,  and  held  adversely  for  more  than  ten 
years  after  the  mortgagor's  heirs  had  attained  their  ma- 
jority, the  right  to  redeem  was  barred.  McNeill  v.  Bchu- 
maker 544 

5.  The  transfer  of  one  of  70  negotiable  bonds  secured  by  the 
same  mortgage  transfers  the  mortgage  pro  tanto.  Herzog  v. 
Union  Debenture  Co 820 
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6.  The  foreclosure  of  a  mortgage  by  the  owner  of  one  of  sev- 
eral bonds  secured  thereby  is  not  a  bar  to  a  subsequent 
foreclosure  by  an  Innocent  purchaser  of  another  of  the  bonds 
who  was  not  a  party  to  the  first  foreclosure.  Herzog  v. 
Union  Debenture  Co 820 

7.  The  purchaser  at  a  foreclosure  sale  takes  only  the  title  of 
the  parties  to  the  suit.    Herzog  v.  Union  Debenture  Co 820 

Municipal  Corporations.     See  Constitutional  Law,  2.    Highways, 
4-7.    Limitation  of  Actions,  7.    Statutes,  2. 

1.  Petition  in  an  action  to  recover  the  reasonable  value  of 
property  received  and  retained  by  a  city  under  a  contract 
which  it  has  power  to  make,  but  which  is  invalid  for  failure 
to  comply  with  statutory  requirements,  held  not  demurrable. 
Nebraska  Telephone  Co,  v.  City  of  Red  Cloud 6 

2.  A  city  has  power,  under  sec.  8704  et  seq.,  Ann.  St.  1911,  to 
construct  and  operate  a  municipal  electric  light  system  for 
the  use  of  the  city  and  its  inhabitants.  Bell  v.  City  of  David 
City    167 

3.  Under  our  statutes,  a  city  may  use  the  engines  and  power  of 
its  electric  light  plant  to  pump  water  for  the  use  of  the  city 
and  its  inhabitants.    Bell  v.  City  of  David  City 157 

4.  A  city,  in  constructing  an  electric  light  plant,  must  not 
unnecessarily  interfere  with  the  rights  of  owners  of  an 
existing  plant;  and,  if  it  does,  it  is  liable  for  any  injury 
sustained.    Bell  v.  City  of  David  City 157 

5.  The  owners  of  an  electric  light  plant  held  not  entitled   to 

enjoin  the  construction  of  a  municipal  plant,  where  there  1 

was  no  showing  of  actual  or  threatened   interference  by  t  m 

the  city  with  plaintiff's  plant.    Bell  v.  City  of  David  City...  157  \ 

6.  Proposition  for  municipal  electric  light  bonds  held  to  pro- 
vide for  bonds  payable  in  20  years  and  redeemable  at  any 
time  after  5  years  from  date  of  issue.    Minden-Edison  Light 

d  Power  Co.  v.  City  of  Minden 161  1 

7.  A  municipal  corporation  authorized  by  statute  to  create  an  | 
extraordinary  debt  by  the  issuance  of  negotiable  bonds  has 
inherent  power  to  levy  taxes  to  pay  the  principal-  and  in- 
terest of  the  debt  at  maturity,  unless  there  is  a  clear  legis- 
lative intent  to  the  contrary.  Minden-Edison  Light  d  Power 
Co,  V,  City  of  Minden 161 

8.  The  grant  of  a  certain  electric  light  franchise  held  not  to 
prevent  the  city  from  constructing  and  operating  another 
electric  light  system.  Minden-Edison  Light  d  Power  Co,  v. 
City   of  Minden    161 

9.  A  city  of  the  second  class  may  house  the  machinery  neces- 
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Bary  to  operate  its  electric  light  system  in  the  same  building 
with  the  machinery  of  its  water  plant.  Minden-Ediaon 
Light  d  Power  Co,  v.  City  of  Minden 161 

10.  The  fact  that,  in  the  discussion  of  the  proposition  to  vote 
electric  light  bonds,  certain  persons  expressed  an  opinion 
that  surplus  revenues  from  the  operation  of  the  plant  could 
be  used  to  pay  the  principal  and  interest  on  the  bonds,  held 
not  to  render  the  election  void.  Minden-Ediaon  Light  rf 
Power  Co,  v.  City  of  Minden 161 

11.  Compliance  with  sec.  54,  art.  Ill,  ch.  13,  Comp.  St.  1911,  is 
essential  to  the  validity  of  the  issuance  of  bonds  for  the  con- 
struction of  a  municipal  lighting  plant  in  cities  of  from 
5,000  to  25,000  inhabitants.    Brownfield  v.  City  of  Kearney,  419 

12.  Sec.  54,  art  III,  ch.  13,  Comp.  St.  1911,  relating  to  the  is- 
suance of  municipal  lighting  bonds,  having  been  re-enacted 
subsequent  to  sees.  1  and  2,  art.  V,  ch.  14a,  Comp.  St  1911, 
supersedes  the  latter  act  in  so  far  as  it  conflicts  therewith. 
Brownf^ld  v.  City  of  Kearney 419 

13.  The  power  granted  to  electors  of  a  city  to  remove  public 
officers  is  political  in  its  nature,  and  is  not  the  exercise  of 
any  judicial  function.    State  v,  Houston 445 

14.  The  provision  of  the  statute  that  a  recall  petition  shall  con- 
tain a  general  statement  of  the  grounds  upon  which  the 
removal  is  sought  does  not  require  the  petition  to  contain 
specific  charges  of  misconduct;  its  purpose  being  to  furnish 
Information  upon  which  a  political,  and  not  a  legal,  issue 
may  be  raised  at  the  election.    State  v,  Houston 445 

16.  Under  sec.  36,  art  III,  ch.  14a,  Comp.  St  1911,  the  city  clerk 
must  determine  whether  the  requisite  number  of  qualified 
signers  have  signed  a  petition  for  a  recall  election,  and  his 
determination  is  not  subject  to  review,  in  the  absence  of 
fraud  or  mistake.    State  v,  Houston 445 

16.  Where,  in  the  absence  of  fraud  or  mistake,  a  petition  for  a 
recall  election  is  regular  in  form  and  accompanied  by  the 
proper  certificate  of  the  city  clerk,  the  city  council  must 
convene  and  fix  a  date  for  the  election.    State  v.  Houston, .  445 

17.  Within  constitutional  and  statutory  limits,  the  mayor  and 
council  of  the  city  of  Omaha  are  the  sole  judges,  under  sec. 
128,  ch.  12a,  Comp.  St.  1911,  as  to  when  and  how  railroad 
companies  shall  construct  viaducts  over  their  tracks  where 
they  cross  public  streets  at  grade.    State  v.  Union  P.  R,  Co, .  556 

18.  In  construing  the  validity  of  an  ordinance  directing  rail- 
road companies  to  construct  a  viaduct  over  tracks  which 
cross  a  public  street  at  a  grade,  it  will  be  presumed  that  the 
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maxor  and  council  acted  with  full  knowledge  of  ezisttas 
conditions.    Btate  v.  UnUm  P.  R,  Oo, 66« 

19.  The  city  of  Omaha,  under  sec  128,  ch,  12<i|  Comp.  St  1911. 
can  require  railroad  companies  to  construct  a  viaduct  over 
their  tracks,  without  making  provision  for  closing  the  street 
where  the  tracks  cross  it  at  grade.    8tat^  v.  Union  P.  IL  Oo,  «56 

20.  Under  the  statute  governing  the  city  of  Lincoln  (Comp.  St 
1905.  oh.  13,  art.  I,  sec.  73),  an  amended  ordinance  must  be 
read  on  three  difTerent  days,  unless  such  reading  has  been 
dispensed  with  by  a  two-thirds  vote  of  the  council;  but,  if 
more  than  t^o-thirds  of  the  members  vote  for  the  amended 
ordinance,  it  is  a  substantial  compliance  with  the  statute. 
MilUr  V.  City  of  Lincoln 677 

21.  Under  the  statute  governing  the  city  of  Lincoln  (Comp.  St 
1905.  ch.  13,  art  I,  sec.  4),  providing  that  land  contiguous 
to  the  city  and  subdivided  may  by  ordinance  be  included 
within  the  city,  a  lot  adjoining  a  city  boulevard  held  prop- 
erly included  within  the  city.    Miller  v.  City  of  Lincoln... •  577 

22.  In  an  action  for  injuries  from  an  obstruction  on  a  sidewalk. 
held  that  whether  the  city  was  negligent  in  falling  to  re- 
store the  sidewalk  to  a  reasonably  safe  condition  for  travel 
and  whether  plaintiff  was  guilty  of  contributory  negligence 
were  questions  for  the  Jury.    Gielen  v.  City  of  Florence 619 

23.  A  city  ordinance,  which  declared  that  the  carcasses  of  all 
dead  animals  within  the  city,  not  slain  for  food,  should  be- 
come the  property  of  the  public  contractor,  held  void,  so  far 
as  it  attempted  to  take  private  property  without  due  process 

of  law.    Whelan  v.  Daniels 642 

24.  A  municipal  ordinance  for  the  removal  of  carcasses  of  ani- 
mals should  permit  the  owner  to  remove  them  within  a 
reasonable  time,  or  to  put  them  to  a  beneficial  use.  Whelan 
V.Daniels 642 

25.  The  owner  of  unoccupied  territory  in  a  village  does  not,  by 
signing  a  petition  to  vote  municipal  bonds,  estop  himself 
to  assert  the  right  to  have  such  territory  detached  from  the 
village  under  sec.  101,  art  I,  ch.  14,  Comp.  St  1911.  Mac- 
Oowan  V.  Village  of  Oibhon 772 

26.  The  Judgment  in  proceedings  under  sec.  101,  art  I,  ch.  14, 
Comp.  St  1911,  to  detach  unoccupied  territory  from  a  vil- 
lage will  not  be  reversed,  in  the  absence  of  a  showing  of 
mistake  of  fact  or  of  law.    MacOoioan  v.  Village  of  Oihbon. .  772 

27.  The  silence  of  the  record  of  a  village  board  is  not  conclu- 
sive evidence  of  the  non-existence  of  a  fact  which  should  be 
recorded  in  enacting  an  ordinance.     Shaw  v,  Alexander. . . .  774 

28.  The  passage  of  an  ordinance  may  be  proved  by  common 
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law  methods,  unless  otherwise  provided  by  statute.     Shaw 

V.  Alexander  774 

29.  Payments  for  street  improvements  will  not  be  enjoined  in 
a  suit  by  a  taxpayer  who  had  knowledge  of  the  progress  of 
the  work,  though  there  were  irregularities  in  the  letting  erf 
the  contract  or  slight  defects  in  the  construction.  Nelson  v. 
City  of  Florence 847 

Negligence.     See  Appeal  and  Error,  19.     Carriers.     Master  and 
Servant.    Railroads. 

1.  Where  there  is  no  evidence  of  negligence,  the  question  of 
contributory  negligence  does  not  arise.    Wright  v.  Chicago^ 

R.  I,  d'  P.  R.  Co 317 

2.  While  it  is  for  the  court  to  say  what  act  or  omission  of  a 
party  is  evidence  of  negligence,  it  is  for  the  jury  to  say 
what  conclusion  such  evidence  warrants.  Whitlow  v.  Mis- 
souri P.  R,  Co 649 

3.  Evidence,  in  an  action  for  personal  injuries,  held  insufficient 

to  show  negligence  of  defendants.    Hurst  v.  Hayden  Bros.,  704 

Newspapers.    See  Taxation,  4. 

New  Trial.    See  Appeal  and  Error,  12,  14,  42,  60. 

1.  Where  defendant  was  awarded  a  new  trial  for  newly  dis- 
covered evidence  on  condition  that  he  pay  the  costs  of  all 
new  witnesses,  such  condition  was  void,  and,  on  judgment 
in  bis  favor,  all  the  costs  were  properly  taxed  against 
plaintiff.     State  v.  Ball 89 

2.  A  new  trial  would  not  be  granted  in  an  action  for  personal 
injuries  on  account  of  the  smallness  of  the  verdict  alone, 
while  sec.  315  of  the  code  was  in  force.    Blakely  v.  Omaha 

d  C.  B,  Street  R.  Co 119 

Officers.     See  Attorney  General. 

1.  An  office  created  by  the  legislature  may,  in  the  absence  of 
any  constitutional  restrictions,  be  abolished  by  that  body; 
the  Incumbent  having  no  property  interest  therein.     State 

V.  Houston  445 

2.  In  the  creation  of  an  office  the  legislature  may  impose  such 
conditions  as  to  its  continuance  and  termination  as  it  sees 
fit,  and  the  incumbent  takes  it  subject  to  such  conditions. 
State  V,  Houston 445 

Parent  and  Child.    See  CoNSTrruTiONAi,  Law,  4-7.    Habeas  Corpus. 
1.  Ck>llateral  h(^1rs  of  deceased  adopting  parent  held  estopped 
to  deny  the  validity  of  the  adoption  proceedings,  and  that 
the  adopted  child  is  entitled  to  inherit.     Milligan  v.  Mc- 
Laughlin    171 
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2.  One  not  the  father  of  an  illegitimate  child  does  not  make 

such  child   his  heir  by  marrying  the  child's  mother  and  j 

signing  the  marriage  record  which  recited  that  they  agreed  \ 

to  take  the  child  as  their  lawful  child.     Van  Hove  v.  Van 
Hove    575 

3.  Where  one  not  the  father  of  an  illegitimate  child  married 
the  child's  mother,  and  sent  the  child  money  with  which 
to  pay  passage  from  a  foreign  eounfry,  and  allowed  him  to 
live  in  the  family  for  a  short  time,  he  did  not  thereby 
adopt  him  into  the  family,  within  the  meaning  of  sec.  4931, 

Ann.  St.  1911.    Van  Hove  v.  Van  Hove 575  ^ 

4.  An  agreement  to  adopt  a  child,  though  sufficient  to  make 
him  an  heir,  could  not  prevent  a  free  disposal  of  the  prop- 
erty by  deed  or  will.    Pemberton  v,  Perrin 718 

Parties.    See  G.\rnishment,  3.    States,  3.    Wiu,s,  10-12. 

Partnership. 

Evidence  held  insufficient  to  show  a  partnership  between  de- 
fendants.   Hurst  V,  Hayden  Bros 704  ^ 

PhyBicians  and  Surgeons.     See  Appeal  and  Error,  35. 

Pleading.     See  Aitkal  and  Ekror,  13,  24.     Insurancb,  8.    IjImita- 
TTON  of  Actions,  5.     Municipal  Corporations,  1. 

1.  A  dpmurrer  to  a  pleading  admits  only  such  facts  as  are  well 
pleaded.     Busboom  v.  Schmidt  30 

2.  By  soc.  627  of  the  code,  under  a  general  denial  in  ejectment 
defendant  may  prove  an  estoppel.    Fitch  v,  Walsh 32 

3.  A  defendant  may  plead  as  many  defenses  as  he  has,  if  con- 
sistent, and  they  will  be  held  to  be  consistent  unless  one  of 
them  cannot  be  proved  without  disproving  the  other.  Ford 
d  Isbcll  Lumber  Co.  v,  Cady  Lumber  Go 87 

4.  In  an  action  for  the  price  of  lumber,  certain  allegation 
h,vhl  not  an  admission,  and  not  inconsistent  with  a  general 
denial.    Ford  cG  Isbell  Lumber  Co.  v.  Cady  Lumber  Co 87 

5.  The  allowance  of  an  amendment  to  conform  to  the  evidence 
is  usually  within  the  discretion  of  the  trial  court.  Blakes- 
lee  V.  Van  der  Slice  153 

6.  In  an  action  on  a  note,  it  Is  not  prejudicial  error  to  strike 
all  of  the  answer  except  an  admission  of  its  execution,  de- 
livery and  non-payment,  where  no  defense,  counterclaim  or 
setoff  is  pleaded.  Meyer  Bros,  Drug  Co.  v.  Hirsching- 
Morsr  Co 309 

7.  In  an  action  on  a  note,  a  motion  for  judgment  for  plaintiff 
on  the  pleadings  should  be  sustained,  where  the  answer 
admits  execution,  delivery  and  nonpayment,  and  no  defense, 
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counterclaim  or  set-off  Is  pleaded.    Meyer  Bros,  Drug  Co, 
V,  Hirsching-Morse  Oo 309 

S.  Where  a  pleader  makes  inconsistent  allegations,  he  is 
bound  by  those  most  favorable  to  his  opponent.  Bryant  v. 
Modem  Woodmen  of  America 880 

9.  State  courts  will  take  judicial  notice  of  the  existence  of  a 
treaty,  and  if  its  provisions  are  self-executing  it  is  unneces- 
sary to  plead  its  existence.    Butschkowski  v,  Brecks 632 

Principal  and  Agent.    See  Mortgages,  3. 

1.  Evidence  held  to  show  that  an  agent  had  no  authority  to 
purchase  mortgaged  property  In  his  own  name  and  obligate 
his  principal  to  release  the  security  thereon.  Walker  v, 
Hokom    399 

2.  Where  one  has  placed  his  agent  for  investments  in  notes 
and  mortgages  in  such  a  situation  that  persons  are  Justified 
in  regarding  him  as  having  full  authority  to  make  collec- 
tions, payment  to  the  agent  will  be  payment  to  the  princi- 
pal.   Berkley  v.  Stewart  550 

3.  In  an  action  by  the  principal  against  an  agent  for  fraud, 
the  agent  cannot  defend  on  the  ground  that  his  contract  of 
agency  was  void  because  not  in  writing,  as  required  by  sec. 

74,  ch.  73,  Comp.  St.  1911.    Maul  v.  Cole 714 

4.  Where  an  agent  by  misrepresentations  prevents  an  exchange 
of  the  principal's  property  to  his  damage,  in  an  action  for 
fraud,  the  agent  cannot  defend  on  the  ground  that  a  ten- 
ant's parol  agreement  to  transfer  his  lease  was  voidable; 
though  the  exchange  depended  on  its  trapsfer.    Maul  v  Cole^  714 

Process.     See  Insurance,  7.    Taxation,  9,  14,  15. 

1.  The  purpose  of  an  affidavit  for  publication  of  notice  to  a 
nonresident  defendant  is  to  enable  the  court  to  determine 
whether  the  action  is  one  in  which  jurisdiction  may  be 
acquired  by  such  notice.    Armstrong  v.  Bates 462 

2.  A  notice  to  a  nonresident  defendant  in  a  tax  foreclosure 
suit  published  in  a  weekly  newspaper  for  four  consecutive 
weeks,  beginning  February  8  and  ending  March  1,  held 
sufficient  under  sec.  79  of  the  code.    Armstrong  r.  Bates. . . .  462 

Quieting  Title.    See  Judgment,  1. 

Quo  Warranto. 

Where  a  corporation,  delinquent  in  the  payment  of  an  occupa- 
tion fee,  as  provided  in  sec.  4260,  Ann.  St.  1911,  pays  the  fee 
and  penalty  demanded  by  the  secretary  of  state,  the  fact 
that  the  corporation  paid  a  less  sum  than  the  required  fee 
will  not,  in  the  absence  of  a  demand  for  the  remainder  and 
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a  refusal,  authorize  ouster  of  the  corporation.     Btate  «. 
Bperry  d  Butchinsan  Co 785 

BallnMdik    See  Master  akd  Skrvaitt.    MimioiPAL  Corpokationb, 
17-19. 

1.  It  is  negligence  for  a  railroad  company  to  construct  its  em- 
bankment in  such  a  manner  as  to  obstruct  a  natural  water- 
way and  thereby  divert  surface  waters  upon  the  lands  of 
others.    lake  v.  Missouri  P.  R.  Co 9 

2.  A  landowner  may  recover  damages  against  a  railroad  com- 
pany for  negligently  maintaining  an  insufficient  culvert, 
whereby  his  lands  are  flooded,  though  he  may  have  recovered 
damages  for  the  location  of  the  road.    lake  v.  Missouri  P. 

R.  Co 9 

S.  In  an  action  against  a  railroad  company  for  injury  to  prop- 
erty at  a  crossing,  held  that  whether  the  company  was 
negligent  was  a  question  for  the  jury.    Whitlow  v.  Missouri 

k  R.  Co 649 

4.  WTiere,  in  an  action  for  the  value  of  a  horse,  the  evidence 
is  conflicting,  the  issue  of  negligence  should  be  submitted 
to  the  Jury.    Birdsall  v.  Chicago  d  N.  W.  R.  Co 691 

Bemainders.    See  Lifb  Estates.    Limitation  of  Actions,  3. 

Beplevin. 

1.  Mere  delay  during  three  winter  months  in  complying  with  a 
Judgment  requiring  the  return  of  a  replevied  threshing 
outfit,  held  not  to  Justify  the  owner's  refusal  to  accept  it 
when  returned.    Wallace  v.  Cox 194 

2.  Where  defendant  in  replevin,  after  Judgment  for  a  return  of 
the  property,  refuses  to  accept  it  on  the  sole  ground  that  it 
was  damaged  while  unlawfully  detained,  his  refusal  cannot 
afterward  be  Justified  because  the  return  was  delayed  for 
three  months.    Wallace  v.  Cox 194 

3.  Deterioration  in  the  value  of  replevied  property  while  un- 
lawfully detained  does  not  Justify  the  owner  in  refusing  to 
ac  cept  it,  when  returned  in  due  time  pursuant  to  a  judg- 
ment in  replevin;  his  remedy  l>eing  an  action  on  the  re- 
plevin bond.    Wallace  v.  Cox 194 

4.  It  is  plaintiff's  duty  in  replevin  to  produce  evidence  of  his 
title  in  his  case  in  chief,  and  the  court  in  its  discretion  may 
exclude  such  evidence  on  rebuttal,    Mutz  v,  Sanderson 293 

5.  In  replevin,  the  wrongful  detention  of  the  property  and 
plaintiff's  right  to  possession  constitute  the  gist  of  the  ac- 
tion.   Crancer  Co.  v.  Comhs 666 

6.  Where,  In  replevin,  the  evidence  showed  conclusively  that 
a  sufficient  demand  had  been  made,  an  instruction  that  proof 
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of  a  demand  was  necessary,  If  error,  was  not  prejudicial. 
Crancer  Co.  v.  Combs 655 

Sales.    See  Appeal  and  Errob,  64.    Execution,  1,  2. 

1.  Where  a  manufacturer  sells  goods  to  a  retail  dealer  on 
condition  that  the  buyer  may  return  any  goods  not  entirely 
satisfactory,  the  buyer  does  not  waive  the  condition  by  re- 
taining the  goods  for  a  reasonable  time  in  an  effort  to 
dispose  of  them.  Cohn-Qoodman  Co.  v.  Mdndelson  d  Gold- 
stein 47 

2.  Where  the  local  agent  of  a  corporation  submitted  a  contract 
signed  by  him  and  a  buyer  to  the  general  sales  manager, 
and  the  latter  telegraphed  the  home  office  to  ship  a  part  of 
the  goods,  the  shipment  and  the  receipt  of  the  goods  by  the 
buyer  constituted  an  acceptance  of  the  contract,  and  the 
corporation  was  liable  for  failure  to  deliver  the  remainder 
of  the  goods;  and  the  fact  that  the  corporation  at  the  time 
the  goods  were  shipped  had  no  knowledge  that  other  goods 
were  included  In  the  contract  will  not  relieve  it  from  lia- 
bility.   Monarch  Portland  Cement  Co.  v.  Creedon  d  Sons...  185 

3.  Evidence  held  to  establish  the  ratification  of  a  written  con- 
tract by  a  sales  manager  of  a  corporation.  Monarch  Port- 
land Cement  Co.  v,  Creedon  &  Sons 185 

4.  A  bill  of  sale  which  described  the  property  as  all  the  furni- 
ture in  all  the  rooms,  except  room  No.  10,  and  except  one 
carpet  and  one  bed,  held  to  reserve  all  the  furniture  in  room 
No.  10,  and  also  a  carpet  and  bed.    Damron  v.  Nobles 527 

6.  Where  a  buyer  returned  the  goods  as  damaged,  and  tele- 
graphed the  seller  to  "cut  the  order  in  two*'  and  fill  it  with 
different  goods,  which  direction  was  complied  with,  held 
that  the  buyer  could  not  be  required  to  receive  and  pay  for 
the  goods  originally  ordered.  Kimball-Mathews  Co.  v. 
Tucker 632 

Specific  Performance.     See  Vendob  and  Pubchaseb,  8. 

A  contract  for  the  exchange  of  a  tract  pt  land,  including  a 
homestead,  which  is  void  as  to  the  homestead,  will  not  be 
enforced.    Anderson  v.  Schertz 390 

States.    See  Statutes,  1. 

1.  Employment  of  an  attorney  in  special  cases  relating  to  the 
duties  of  the  board  of  educational  lands  and  funds  is  lodged 
with  the  board  itself,  and  not  with  any  member  thereof. 
Follmer  v.  State 217 

2.  Where  the  commissioner  of  public  lands  and  buildings,  as  a 
member  of  the  board  of  educational  lands  and  funds,  em- 

t     ployed  an  attorney,  who,  with  the  board's  knowledge,  ren- 
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dered  valuable  services,  in  a  suit  against  the  state  for  his 
services,  held  that  the  fact  that  he  was  not  formally  em- 
ployed by  the  board  was  immaterial.    Follmer  v.  State 217 

3.  Action  against  the  state  by  the  commissioner  of  public  lands 
and  buildings  for  attorney's  fees  for  services  rendered  the 
board  of  educational  lands  and  funds  held  properly  brought 
in  the  name  of  the  commissioner  as  assignee  of  the  claluL 
Follmer  v.  State   217 

Statute  of  Frauds. 

There  must  be  a  consideration  for  a  modification  of  a  contract 
required  by  the  statute  of  frauds  to  be  in  writing,  or  else 
the  new  agreement  must  be  in  writing.  Lincoln  Realty  Oo, 
v.  Garden  City  Land  d  Immigration  Oo 346 

Statutes. 

1.  The  singular  number  often  includes  the  plural  In  the  con- 
structions of  statutes,  and  "chief  officer,"  as  used  in  sec. 
4778,  Ann.  St.  1911,  is  so  construed.    Follmer  v.  State 217 

2.  Sec.  128,  ch.  12a,  Comp.  St.  1911,  authorizing  the  city  of 
Omaha  to  require  railroad  companies  to  construct  viaducts 
above  their  tracks  at  street  crossings,  held  a  valid  exercise 

of  police  power.    State  v.  Union  P.  R.  Co 556 

'Itreet  BAilways. 

A  pedestrian  should  look  before  crossing  parallel  street  rail- 
way tracks,  and  if  there  is  an  obstruction  to  his  view  he 
should  use  additional  care.  Blakely  v.  Omaha  d  0,  B.  Street 
R.Oo 119 

Taxation.     See  Constitutional  Law,  2.    Municipal  Ck)RPORATiONS, 
7.    Process.    Waters,  7-9. 

1.  Where  land  conveyed  by  warranty  deed  was  quitclaimed  by 
the  grantee  to  one  who  had  purchased  the  land  at  a  tax 
foreclosure  sale,  held  that  the  original  grantor  was  not  en- 
titled to  redeem  from  the  foreclosure  sale  on  the  ground 
that  the  original  conveyance  created  a  resulting  trust. 
Farrell  v.  Dietrich   136 

2.  Notice  of  expiration  of  time  for  redemption  from  tax  sale 
must  be  served  on  the  person  in  whose  name  the  land  was 
assessed;  and  there  must  be  personal  service,  or  a  showing 
that  such  service  cannot  be  had.    Howell  v.  Jordan 264 

3.  Tender  by  the  owner  to  the  county  treasurer  of  an  amount 
sufficient  to  redeem  the  land  from  tax  sale,  and  Its  refusal, 
is  a  sufficient  compliance  with  the  statute  to  enable  the 
owner  to  sue  to  redeem.    Howell  v.  Jordan 264 

4.  An  order  of  a  county  board  awarding  the  printing  of  the 
scavenger  delinquent  tax  list  to  a  certain  newspaper  held  ■ 
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not  a  deslgnatioQ  of  such  newspaper  as  the  one  in  which 
subsequent  notices  in  the  same  suit  should  be  published. 

Cronin  v.  Cronin  353 

6.  All  delinquent  taxes  must  be  included  in  a  sale  of  land  for 
taxes.    Wight  v.  McGuigan  358 

6.  Real  estate  cannot  be  sold  for  taxes  at  private  sale  unless 
all  delinquent  taxes  thereon  have  been  included  in  the 
notice  of  public  sale,  and  the  land  has  been  offered  at  such 
public  sale  and  not  sold  for  want  of  bidders.  Wight  v.  Mc- 
Ouigan   358 

7.  Where  a  part  of  a  tax  levy  is  void,  a  sale  thereunder  is 
voidable.    Wight  v.  McOuigan 358 

8.  A  bona  fide  purchaser  of  land  at  private  tax  sale  acquires 
the  lien  of  the  public  though  the  sale  is  voidable.    Wight 

V.  McGuigan   358 

9.  The  district  court  is  without  Jurisdiction  to  render  a  de- 
fault decree  foreclosing  a  tax  lien  upon  service  by  publica- 
tion only,  where  the  notice  was  published  only  seven  times 
in  a  semi-weekly  newspaper.    Daviea  v,  America  Investment 

d  Trust  Co 427 

10.  The  payment  of  all  delinquent  taxes,  both  before  and  sub- 
sequent to  the  entry  of  a  void  tax  foreclosure  decree,  with 
interest  and  penalties,  where  the  land  is  unimproved,  will 
entitle  the  owner  to  redeem.  Davies  v.  American  Invest- 
ment cG  Trust  Co 427 

11.  Under  art.  IX,  ch.  77,  Comp.  St  1903,  the  district  court  has 
power  to  vacate  a  decree  rendered  by  default  which  con- 
tains void  taxes,  and  enter  a  valid  decree,  at  any  time  be- 
fore final  confirmation  of  sale.  State  v.  Several  Parcels  of 
Land    431 

12.  In  order  to  redeem  land  sold  for  taxes  under  art.  IX,  ch.  77, 
Comp.  St.  1903,  the  owner  must  pay  the  amount  of  the  de- 
cree with  interest  at  the  rate  provided  for  in  the  statute. 
State  V.  Several  Parcels  of  Land 431 

18.  A  description  of  two  40-acre  tracts  as  "NW*  SE*  and  SW* 
NE*,"  in  a  petition  against  a  nonresident  to  foreclose  tax 
liens,  held  sufficient  as  against  collateral  attack,  where  the 
state,  range,  county,  township  and  section  were  definitely 
stated.    Armstrong  v.  Bates 462 

14J  In  a  suit  to  foreclose  a  tax  lien  based  on  service  by  publica- 
tion, there  must  be  strict  compliance  with  the  statute;  and, 
if  the  notice  is  insufficient,  a  sale  thereunder  will  be  con- 
sidered void  in  a  suit  to  redeem.    Armstrong  v.  Griffith 515 

16.  Where  notice  by  publication  was  not  addressed  to  the  defend- 
ant, and  the  title  ot  the  case  and  the  court  were  not  set 
60 
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forth,  and  it  was  not  stated  that  a  petition  had  been  filed, 
the  service  is  insufficient    Armstrong  v.  Orijflth 615 

16.  Where  plaintiff  had  conveyed  part  of  a  tract  of  land  to 
the  city,  and  an  assessment  was  made  against  the  entire 
tract,  so  that  it  was  impossible  to  ascertain  the  portion 
chargeable  against  plaintiff's  land,  the  assessment  was  void. 
Miller  v.  City  of  Lincoln 577 

17.  The  state  may  make  the  ownership  of  property  subject  to 
taxation  relate  to  any  day  of  the  year;  and  the  selection  of 
a  particular  day  for  returns  of  assessment  does  not  preclude 
the  making  of  assessments  aa  of  other  periods  of  the  year. 
Courtright  v.  Dodge  County 669 

18.  Sec.  37,  art  I,  ch.  77,  Gomp.  St  1911,  requires  the  assessor 
to  list  for  taxation  property  brought  into  the  state  after 
April  1  and  before  July  1,  and  found  in  the  owner's  pos- 
session; and  the  owner.  In  order  to  escape  taxation  thereon, 
must  show  that  the  property  has  been  listed  elsewhere,  or 
received  In  exchange  for  money  or  property  listed  for  taxa- 
tion during  that  year.    Courtright  v.  Dodge  County 669 

19.  The  owner's  affidavit  that  he  did  not  on  April  1,  own  the 
property  assessed,  and  did  not  bring  it  into  the  state  after 
that  date,  is  insufficient  to  authorize  striking  such  property 
from  the  assessment  roll.    Courtright  v.  Dodge  County 669 

20.  Where,  in  a  suit  to  redeem  from  a  tax  foreclosure  sale,  the 
petition  failed  to  describe  a  portion  of  the  land,  and  an 
amended  petition  was  filed  after  the  time  for  redemption 
had  expired,  held  that  the  filing  of  original  petition,  the 
tender  of  the  redemption  money,  and  the  answer  defending 
aa  to  the  whole  tract  preserved  the  right  to  redeem  the 
entire  tract    Brady  v,  McOinley 761 

21.  To  redeem  from  a  valid  tax  foreclosure  sale  to  a  person 
other  than  the  plaintiff,  the  owner  must  pay  the  purchaser 
the  amount  of  his  bid  with  12  per  cent  Interest.  Brady  v. 
McOinley 761 

Trial.  See  Ad\i:rse  Possession,  3.  Afpeal  and  Brbob.  Bills  axd 
Notes,  1.  Cakriers,  3.  Cbiminal  Law.  Highways,  3. 
Insurance,  5.  Libel,  6.  Master  and  Servant,  2,  6,  7. 
Municipal  Cokpohations,  22.  Negligence,  2.  New  Tbial. 
Railroads,  3,  4.    Replevin,  4,  6. 

1.  Where  the  issue  is  fairly  presented  in  a  proper  Instruction, 
the  Jude^ment  will  not  be  reversed  because  the  same  issue 
was  defectively  stated  in  another  Instruction,  unless  preju- 
dice is  affirmatively  shown.    York  d  Co,  v.  Boomer 62 

2.  A  verdict  for  plaintiff,  in  a  suit  to  annul  a  contract  for 
fraud,  will  not  be  set  aside  because  the  trial  court  with* 
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draws  a  part  of  his  cause  of  action  from  the  jury,  where 
sufficient  remains  to  Justify  the  verdict.  York  d  Co,  v. 
Boomer    62 

3.  An  instruction  requiring  the  party  on  whom  the  burden  of 
proof  rests  to  "satisfy"  the  jury  upon  an  issue  of  fact  by 
a  preponderance  of  the  evidence  is  not  ground  for  reversal 
where  prejudice  Is  not  shown.    Whitney  v.  Broeder 305 

4.  Instruction  as  to  amount  of  recovery  approved.  Mack  v. 
Mack 504 

5.  Direction  of  verdict  for  plaintift  held  proper,  where  the  evi- 
dence sustained  plaintiff's  cause  of  action,  and  was  insuffi- 
cient to  sustain  the  only  defense  pleaded.  Emeraon-Brant- 
ingham  -Co.  v.  McNair  553 

6.  Instructions  in  an  action  on  account  held  to  correctly  state 
the  issues,  and  to  be  without  reversible  error.  Kearna  v. 
Blum    663 

7.  Motion  to  dismiss  when  plaintiff  rests  does  not  preclude  de- 
fendant, after  the  motion  is  overruled,  from  making  his  de- 
fense.   Adams  v,  Seeley 243 

Trusts.    See  Taxation,  1.    Wnxa,  2. 

1.  In  a  suit  to  recover  land  on  the  ground  that  a  conveyance 
thereof  created  a  resulting  trust,  evidence  held  to  show  a 
ratification  of  the  conveyance  by  the  grantor,  and  that  plain- 
tiff was  not  entitled  to  recover  the  land  more  than  16  years 
thereafter.    Farrell  v,  Dietrich  136 

2.  The  statute  of  limitations  does  not  run  against  a  cestui  que 
trust  after  becoming  of  age  until  he  has  notice  that  the 
trustee  denies  his  right  to  the  property.    Goodman  v.  Smith,  227 

3.  When  property  of  an  infant  is  sold  and  the  proceeds  Invested 
in  other  property,  and  the  title  is  taken  in  the  name  of  an- 
other, a  resulting  trust  arises  in  favor  of  the  Infant.  Good- 
man V.  ^mith 227 

Vendor  and  Purchaser.    See  Landlord  and  Tenant,  2-4. 

1.  Where  a  purchaser  tenders  final  payment  at  the  time  agreed 
upon,  and   the  vendor  is   not  able  to  transfer   title,   the 

^  purchaser  may  rescind  and  recover  the  money  paid.  Rush- 
ton  V.  Campbell  141 

2.  Where  one  of  three  owners  makes  false  representations  as 
to  the  title  and  quality  of  land,  whereby  plaintiff  is  induced 
to  purchase  it  and  to  make  payment  thereon,  all  the  owners 
are  jointly  liable  for  the  money  so  paid.  Rushton  v.  Camp- 
dew 141 

S.  Where  a  contract  for  the  sale  of  land  requires  payment  to  be 
made  at  a  certain  time,  but  does  not  specify  when  the  title 
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shall  be  transferred,  the  law  Impliea  that  the  payment  and 
conveyance  shall  be  concurrent  acts.  Rushton  v,  Campbell,  141 
4.  A  bona  fide  purchaser  from  the  holder  of  the  legal  title, 
without  actual  notice  of  any  adverse  claims,  need  not  take 
notice  of  a  judgment  against  a  prior  holder  of  the  legal 
title  entered  after  such  prior  owner  had  conveyed  the  land. 

First  Nat.  Bank  v.  Spelts 387 

6.  A  valid  contract  for  the  sale  of  land  may  be  made  by  ex- 
change of  letters.    Dengler  v.  Fowler 621 

6.  A  purchaser  of  land  in  possession  of  a  tenant  held  bound 
by  all  equities  enforceable  by  the  tenant  against  the  vendor. 
Dengler  v.  Fowler 621 

7.  The  notice  imparted  by  a  recorded  lease  does  not  relieve  a 
purchaser  from  the  necessity  to  inquiry  as  to  the  rights 
of  a  tenant  in  possession  of  the  demised  premises  and  con- 
ducting a  store  in  buildings  erected  thereon  at  his  own 
expense.    Dengler  v.  Fowler , 621 

8.  Purchasers  of  land,  with  notice  that  a  lessee  in  possession 
has  an  option  to  purchase  at  the  expiration  of  his  lease, 
may  be  required  to  perform  lessor's  agreement  to  covey  to 
lessee.    Dengler  v.  Fowler 621 

9.  False  representations  by  vendor  held  to  justify  rescission 
of  a  contract  by  vendee  who  relied  upon  them  and  never 
saw  the  land.    Howard  v,  Duncan 683 

10.  The  purchaser  of  real  estate,  with  knowledge  of  his  grant- 
or's rights  therein,  takes  only  those  rights.  Thuresson  v. 
Seifert  823 

Venue. 

Where  a  suit  was  instituted  against  three  defendants,  one  of 
whom  resided  in  the  county,  a  finding  that  all  were  jointly 
liable  fixed  the  jurisdiction  over  those  residing  in  another 
county.    Rushton  v.  Campbell 141 

Waters.     See  Railroads.  1,  2. 

1.  A  landowner  may  rely  on  the  belief  that  an  adjoining  pro- 
prietor will  not  wrongfully  divert  flood  waters  upon  his 
premises,  and  need- not  anticipate  such  wrongful  action  \fy 
digging  a  ditch  before  a  flood  comes,  or  by  cleaning  out 
one  already  constructed.    Iske  v.  Missouri  P.  R.  Co 9 

2.  Void  bonds  of  an  irrigation  district  issued  to  pay  for  exca* 
vatlng  a  canal  may  be  canceled  without  requiring  the 
district  to  pay  the  holders  of  the  bonds  the  reasonable  value 
of  services  performed,  where  the  contract  was  in  violation 
of  statute,  and  resulted  in  no  benefit  to  the  district.  Pax- 
ton  Irrigation  District  v,  Conway , 205 
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3.  Bonds  of  an  Irrigation  district,  issued  in  violation  of  man- 
datory legislation  that  they  shall  be  signed  by  the  secretary 
of  the  district,  sealed,  and  paid  in  instalments  maturing 
at  different  times,  and  shall  be  numbered  consecutively  aa 
issued,  bearing  date  from  time  of  issuance,  are  void.  Pax- 
ton  Irrigation  District  v.  Conway 20B 

4.  An  irrigation  district,  by  paying  interest  on  void  bonds  with 
taxes  levied -for  that  purpose,  does  not  thereby  estop  itself 
from  assaiJing  them  as  illegal.  Paxton  Irrigation  District 
V.  Conway   205 

5.  An  order  in  a  statutory  proceeding  confirming  the  pre- 
liminary steps  to  the  issuance  of  bonds  of  an  irrigation 
district  does  not  affect  a  subsequent,  unlawful  negotiation 
or  transfer  of  the  bonds.  Paxton  Irrigation  District  v,  Con- 
way    205 

6.  A  person  who  contracts  to  purchase  bonds  of  an  irrigation 
district  and  to  excavate  a  canal  in  exchange  therefor  must 
take  notice  of  the  statute  governing  the  district  and  the 
limitations  of  its  officers.  Paxton  Irrigation  District  v, 
Conway 205 

7.  The  county  board  may  levy  taxes  for  costs  of  organization 
and  payment  of  bonds  of  an  irrigation  district  when  the 
district  board  neglects  to  do  so,  but  the  district  board 
alone  can  levy  a  tax  for  the  general  purposes  of  the  district. 
Wight  V.  McQuigan   358 

8.  Where  the  provisions  of  sec.  16,  ch.  70,  laws  1895,  in  refer- 
ence to  assessments  of  irrigation  districts,  have  been  sub- 
stantially complied  with  and  the  district  board  has  reviewed 
the  assessment  and  a  levy  has  been  made,  it  will  be  pre- 
sumed, in  a  suit  to  cancel  the  tax,  that  the  district  board 
made  the  levy.    Wight  v.  McGuigan 358 

9.  Under  sec.  49,  ch.  70,  laws  1895,  land  incapable  of  irrigation 
cannot  be  included  in  an  irrigation  district  or  taxed  for 
Irrigation  purposes,  but  comparatively  small  knolls  or 
sloughs  on  a  tract  of  land  will  not  necessarily  require  its 
exclusion,  and  the  tract  should  be  assessed  as  a  whole.  .-^ 
Wight  V.  McQuigan   358                 ^  -^ 

10.  "Appropriation"  as  used  in  the  Irrigation  statutes  of  Ne-  -^ 
braska  (Comp.  St.  1911,  ch.  93a)  defined.  Commonwealth  | 
Power  Co.  v.  State  Board  of  Irrigation 613  g 

11.  Where  a  grant  of  the  use  of  all  the  unappropriated  water  in  ^ 
a  stream  was  in  force,  a  subsequent  application  for  the  same  % 
water  held  properly  denied.  Commonwealth  Power  Co.  v.  ^ 
State  Board  o/  Irrigation 613 

12.  Under  sec.  8a,  art.  II,  ch.  93a,  Comp.  St.  1911,  it  is  the  im- 
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perative  duty  of  the  secretary  of  the  state  board  of  irriga- 
tion, highways  and  drainage  to  pay  the  fees  for  filing  for 
water  to  the  state  treasurer,  and  no  right  can  be  predicated 
against  the  board  by  reason  of  the  secretary  complying  with 
the  statute.    CommonweaUh  Potoer  Co.  v.  State  Board  of 

Irrigation    613 

•I 

WillB.    See  ExEcuTOBfl  and  Adkinistratobs,  1. 

L  A  gift  by  will  of  the  income  of  certain  shares  of  bank 
stock  to  the  "First  Congregational  Church  Society"  held  a 
donation  to  a  public  charity.    In  re  Estate  of  Douglass 280 

2.  Officers  of  a  bank,  designated  in  a  will  as  trustees  to  hold 
title  to  stock  of  the  bank  bequeathed  to  a  church,  are  not 
disqualified  to  act  as  such  trustees.  In  re  Estate  of  Doug- 
lass     T....  280 

3.  A  gift  by  will  of  a  house  and  lots  to  a  church  society  so 
long  as  it  is  used  for  a  parsonage  is  a  donation  to  a  public 
charity,  and  vests  the  society  with  a  base  fee  to  the 
property.    In  re  Estate  of  Douglass 280 

4.  An  allegation  that  mistake  of  inserting  9  instead  of  10  as 
the  number  of  the  range  of  land  devised  was  the  mistake 
of  the  scrivener  is  sustained  by  evidence  that  the  wrong 
number  was  induced  by  oversight  of  the  testatrix.  Pemher- 
ton  V,  Perrin   718 

6.  A  will  describing  the  devisee  as  "my  nephew  John  Conrod, 
of  Cold  water,"  sufllciently  identifies  John  Conrod  Swart, 
who  resided  at  Coldwater  when  the  will  was  made,  and  was 
the  only  nephew  of  testatrix  residing  there.  Pemher  ton  v. 
PerHn    718 

6.  Where  a  will  described  land  devised  as  in  range  9,  parol 
evidence  that  testatrix  owned  land  in  range  10  otherwise 
answering  the  description,  and  no  other  land,  held  admis- 
sible to  show  that  the  land  was  described  as  in  range  9  by 
mistake.    Pemberton  v.  Perrin 718 

7.  A  will  devising  the  use  of  real  estate  on  which  testator  holds 
r\                             a  mortgage  will  pass  his  interest  as  mortgagee.    Battey 

^    ^  V.  Battey   729 

'^  8.  To  authorize  probate  of  a  copy  of  a  will  19  years  after  the 

\  original  will  was  executed,  the  proponent  must  show  what 

became  of  the  original  will,  in  whose  custody  it  was  placed, 

account  for  its  nonproductlon,  and  produce  competent  proof 

of  its  contents.    In  re  Estate  of  Francis 742 

9.  Evidence  held  not  to  show  that  testatrix  was  unduly  in- 
fluenced in  the  execution  of  her  will.  In  re  Estate  of  Kuh- 
man    783 
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10.  Every  person  interested  Is  a  party  to  a  probate  proceeding  V^ 
to  settle  distribution  of  an  estate  under  a  will.  In  re  Estate  ^ 
of  Sweeney   834  .  ^ 

11.  Where,  in  a  proceeding  for  distribution,  A  asks  for  an  order  ;V 
excluding  B   from  participation   in  the  assets,  he  cannot 

afterwards  object  to  B's  appearance  to  protect  his  interest  , » 

upon  appeal  in  the  district  court.    In  re  Estate  of  Sweeney,  834 

12.  An  appeal  from  an  order  denying  probate  of  a  will  removes 
the  whole  case  to  the  district  court,  and  all  parties  interested 
are  entitled  to  be  heard  in  the  appellate  court.    In  re  Estate 

of  Sweeney  834 

13.  On  appeal  to  the  district  court  from  an  order  denying 
probate  of  a  will,  the  burden  rests  on  proponents  to  prove 
its  due  execution  and  testamentary  capacity.    In  re  Estate 

of  Sweeney 834 

14.  Bvidence  held  to  establish  lack  of  testamentary  capacity. 

In  re  Estate  of  Sweeney 834 

Witnesses.    See  Intoxicating  Liquobs.  1. 

1.  The  cross-examination  of  a  witness  should  be  restricted 
to  the  Jacts  and  circumstances  in  his  direct  examination. 
Easton  v.  Snyder-Trimble  Co ^  . .     18 

2.  It  is  not  error  to  confine  cross-examination  to  matters 
drawn  out  on  direct  examination.    Mutz  v.  Sanderson 293 
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